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LECTURE I. 


ORIGIN OF TRUSTS IN ENGLAND. 




Oriiiiii t>f Trnsila in England — TturoireW — Feuflul Britain — 9\ib-in(ettd&ti«n — 

E»tatea i.j freehold ~ Alienation of estates - Gifts to religion* Iwimm — 

Mortmain — Uses — StJltnt.e of Uses,.—Object of .Statute — Legal atni 

oitiitoble estate Triww unions Hindu* — krwUnarnfnini Das is nyo — 

Tftenre ci** Trusts for cruft I lors — * Fa udly religious trusts — Legiatauan ah 
MU —of — Definition of trust — Must bet confiueiicu — 

Mirtfsr—Definition of terms — 'K.irid^ of trnu*— Sirnpl* trust*— ><j€6w! 
trust —- AStatat.eriuJ ami rliseretiuiiary trust — Mixture ol trust anu power 
Lawful and unlawful trust* ~ Public and private Wto - .k-sjcwtod ttil 
executory trust* — Austen t. Taylor—JeWiss t* ilte Duke uf North am. 
bfcrfond-C^o v. Arnold ****» in m*mug urhdai 
wiii ?4 — Diatiteticm' between them — Marriage articlesjr- Blackburn ti. 8t&bre» 

— Jervtuwa y Duko of Bwthumberlajid — W ill — Cy —■ mrenhotv 

General Uulca- Subiect-nnater of trust —1 rust? fl£*i iwb policy of a* — 

Title of honor — Ttu# of immoveable p##** without tiro jurisdictioni of 
r Court — Penn Q. Lord Baltimore — Act X m W7 i Lb, Jfi-p IT.^h 
Courts 1 GUartet —'Utters Patent — Stdta for bud — Found at mu of. juris- 
dieiion-Court of Equity win iti personam ami not «* re* ~ ’^«d may be in 
a foreign country — Aligns «> Anjfufl — Lto*& Cnuwtjnvn u, John ,o i X u y 

— Foundation of Jarfadwtion — injunction wtrnimiig prneceding b v (»bw 
Coat I* — Trusts of moveable property abroad — Object wnat. lie * “! ' * 

Gent mi rule for ascertaining whntllcr trust lawful —Indian Untrnct Act, 
s. ?:i —Trusts contrary to policy of lavr or founikd up\m inegulcontract 
vmd — half pay - Trlists for future tile-n. matt children— 

Trust for illegitiilkiitft children in being, or fn vmfmn mere — I ruM t-n Ulrlui 
bv law — TnHtfl postpdtthtfi enjoyment ut^property or restraining njienrif-inn 
Atit-urnttlathni — Perpetuities among Hindus— Restrain:, mt nben.iiimi - 
Condition i^trainirn; alienation after absolute gift — Jnaolyanev — [ , n ^ L \ y 
oem on bankrupt -y or insolvency — Tm4 to cease on bappeiwg of parti¬ 
cular event — Glnum of forfeiture construed strictly— I rust for imniom 1 
purposes — Failure 0 ! trust - l\h&\ purpose fading — M 

trtixt — Tragi partly lawful and partly unlawful — Irnst of iaimovetiole 
property iu foreign country* 

The Law of Trusts as adtmnbtercd in India closely^re- Ori*m -f 
setablos the English law in the general principle^ applied, 
although the system upon which it is administered is 
different; 1 propose, therefore, in the first place, to describe 
the origin and growth of trusts in England. In ordet 
I 11 do tli is, it is necessary to go back to the. time o! tin 
Norman tonrjucst.. and to consider shortly the tenures by T**v*. 

1 
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FEUDAL SYSTEM, 

%vkicli lands in England are held. At tlie time of the con¬ 
quest, the greater part of the land was confiscated, and was 
granted by the conqueror to Ids followers according to 
what is known as the feudal system. The lands were held 
by tlie grantees from the sovereign, upon condition that 
they should, when called upon, perform certain military 
duties. The sovereign was considered to be the owner ot 
the granted lands, and was called the lord paramount, while 
the 'services to he rendered were regarded as incident, or 
annexed to the osvnership of the land} m ract, the rent to 
be paid for it. 1 At first the interest of the grantee in the 
lands granted did not extend beyond his own I He. in 
course of .time it gradually improved in stability and 
acquired an hereditary character, so much so, that the 
grantee, considering hirusclf as substantially tho own or, 
began to imitate the example of his sovereign by carving 
out portions of his land, to be held of himself by some 
other person, on terms arid conditions similar to those of 
tlie original grant. This method of creating estates in the 
granted’ land was termed sub-infeudation. A continued 
chain of successive dependencies was thus established, con¬ 
necting each stipendiary or vassal with Ilia immediate 
superior or lord. 3 The grant, as we have seen, did not 
originally extend beyond the life of the first vassal but, in 
process of time, grants were made to a man and liis sons, 
and then to a man and his heirs. This method of balding 
lauds gave rise to the fundamental maxim, which still pre¬ 
vails as regards land in England, that all land belonging to 
any subject in the realm is holden of some superior, and 
either mediately or immediately of the sovereign. And as 
ail lands were holden, they were called tenements ; the 
possessors, tenants; and the manner of their possession, a 
tenure. 51 There is no such thing,' according to the English 
law, as the absolute ownership of land. All that a subject 
can have, is an estate in the land. 

Tlie only estates with which we need concern our¬ 
selves, are those which are called freehold estates, because 
they were the only estates which a free man would 
hold,—namely, estates for life, in tail, and in fee-simple. If 
land was granted to a man simply without more, that gave 
him an estate for his life only, and on Iris death the land 
escheated to the grantor. If Land was granted to a man 

1 Williams on Beal Property, 2. * I BL Ootn., 175. 1 TOiJ, 1SG. 
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and the helm of his body, he was said to have an estate Llutuke 
tail, winch descended on his death to his lawful issue, *■ 
children, grandchildren, and more remote descendants, 
ho long as his posterity endured If the first o wner, or 
any descendant who had succeeded to the estate, died 
without children, tho estate escheated to the grantor or his 
heir. If land was granted to a man ant! his heirs, he had an 
estate In fee-simpla This estate descended on Ills death fco 
his heirs. If he died without children, the estate wont 
to his collateral relations, and only escheated on the failure 
of all persons who could possibly claim through him. 1 All 
these estates were originally inalienable either during the 
lifetime of the holder, unless with the consent of the lord, or 
by will It would be foreign to the purpose of these 
Lectures to trace the steps by which the right of alienation 
was acquired, but I will endeavour shortly to explain tho 
moans used for the transfer of an estate from one per¬ 
son to another. 

The most ancient form of conveyance, was a feoffment Aiiamimt 
with livery of seisin. The feudal doctrine that all estates 
in land are bolden of some lord, necessarily implies that 
all lands must always have some feudal Stoller or tenant. 

This feudal tenant is the freeholder, or holder of tho free¬ 
hold. He has the feudal possession, called the seisin; amt 
so long as he is seised, nobody else can be. The freehold, is 
said to be in him, and until it is taken out of him and 
given to some other, the land itself Is regarded as in his 
custody or possession. A feoffment with livery of seisin, 
was the gift of an estate in the land, accompanied with 
livery,—that is, delivery of the seisin or feudal possession. 

At the time of the gift, the nature of the estate to he taken 
by the person to whom It was given, or feoffee, was marked 
out or limited? Before the reign of Henry VIII, a simple 
gilt of lands to a man and his heirs, accompanied by li very 
of seisin, was all that was necessary to convey to that per- 
^■on an estate in Fee-simple in the lands. The Court s of Law 
did not deem any consideration necessary; but if a man 
voluntarily gave lands to another, and pot him in posses¬ 
sion of them, they held the gift to be complete and irrevo¬ 
cable, just as a gift of money or goods, made without any 
consideration, L, and has over been, quite beyond the 
power ol the giver to retract, if accompanied by delivery 

1 Soe Williams cm Real Property, Chaps. I, IP, III. 

2 Ibid, Kkt 
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of possession. In law, therefore, the person to whom a 
gift of lands' was made and seisin delivered, was considered 
thenceforth to be the true owner of the lands, 1 and his 
estate was'Mown as the legal estate. We have now t) 
consider how another class of estates, known to English 
law as equitable estates, arose. 

After the power of alienation had been acquired, it be¬ 
came a common tiling for the grantees of estates to convey 
them to religious houses. The members of these houses 
were unable, by reason of their profession, to perform _ the 
military services required by the feudal law; they obtained 
great quantities of land, and an undue proportion of wealth 
and power. As religious houses fell under the legal des- 
eription of corporations, who possess the character of perpe¬ 
tuity, the lord was deprived of the benefits lie derived 
from escheats. Lands belonging to such bodies were con¬ 
sequently said to bo in mortud mtmv, or in mortmain, 
because they produced none of the advantages to the 
feudal lords, which lauds held by individuals did. In 
order to check conveyances to religious houses and cor¬ 
porations, various Statutes, called the Statutes of Mortmain, 
wore passed, prohibiting corporations from purchasing land, 
unless a license iu mortmain was procured from the lord. 
In order to evade these Statutes, the following device was 
resorted to by the ecclesiastical bodies. The grant, instead 
of being made direct to the religious house, was made 
to some person to the use of the religious house, A 
gift of this kind conferred no estate or interest whatever 
in contemplation of law on those whose benefit was designed, 
for the principle of feudal tenure -was, to look no further 
than to the actual and ostensible tenant, and to consider 
him alone jut the- proprietor.* The use, therefore, declared 
upon such a gift, being in the view of the ordinary Courts 
of Justice a nonentity, escaped the operation of the Statutes 
of .Mortmain“ The laity were not long behind in re 
sorting to this contrivance as regards both land and chat¬ 
tels, to enable thorn to defeat creditors of their executions 
and for other fraudulent purposes, frequently, it seems, 
selecting some person as their feoffee, who from his station 
and power might aid them in setting the law at defiance. 
Subsequently, conveyances to uses were put in practice by 
the laity for loss objectionable purposes. During the civil 

1 Williams o» Ron! Property, 151. 2 1 Cm, Dig., 102, 1 1 Bl, Com,, 337, 
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wars occasioned by the claims of the rival Houses of York Ltxt 
and Lancaster, every person who could be accused of having 
sided with the defeated party, was liable; to attainder, and 
by consequence, to the confiscation of his estates. To avoid 
this hazard, secret conveyances to uses, or upon special 
trusts, appear to have been resorted to by persons of every 
ran!; and condition- In the reign of Edward IV, at which 
time this mode of conveyance had become fully established, 
the Judges expressly held, that a use was not forfeitable 
by attainder ; this would of course confirm the practice/ 11 
When a feoffment was made to uses in this way, the legal 
estate was in the feoffee. lie filled the possession, did the 
feudal duties, and was, m the eye of the law, the tenant of 
the fee* The person to whose use lie was seised, called by 
the law writers the cestui que use, had the beneficial pro 
party in the lands, had a right hi the profits, and a right 
to tall upon the feoffee to convey the estate to him and to 
defend it against strangers, This right at first depended 
upon the conscience of the feoffee ; if he withheld the pro¬ 
fits from the mstui que me, or refused to convey the estate 
as he directed, the cestui qui urn was without remedy, To 
redress this grievance/the wv it of subpeena was devised, or 
rather adopted from ilie Common Law Courts, by the clerical 
Chancellors, to oblige the feoffee to attend in Court and dis¬ 
close his trust; and then the Court compelled him to execute 
it. This writ is said to have been first issued by John Vah 
thauij Bishop of Salisbury, who was Lord Keeper in the 
reign of Richard the Second u No sooner was this protection 
extended than half the lands in the kingdom became vested 
in feoffees to uses* Thus,in the words o£ an old counsellor, 
the parents of the trust were Fraud and Feai\ and a Court 
of Conscience was the Nmm” 2 * The power assumed by 
the clerical Chance Horn in controlling the maxims and prin¬ 
ciples of the Common Law, cannot be considered as short oi 
legislative; for not only, in virtue of a law created for 
private. convom0hce and independent of the Common Law, 
was the person legally entitled deprived of all the bene¬ 
ficial incidents of property ; but a distinct title to the enjoy¬ 
ment was introduced, not only unknown to, but at first 
repudiated by, the law; the legal title indeed was not 
directly affected, yet the legal owner was compelled to 
exercise his legal rights, so as only to bo subservient to 


1 ! Spcnee’fl Etp Jur., HO, 


3 Ltjwufs Introductieiij 2, 
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6 statute of uses. 

lkctueb the protection and enjoyment of this equitable interest . 

JL although by this means, as regarded the real owner of the 
estate, the legal rights of third persons, including the Crown, 
were defeated, which indeed was one of the palpable objects 
for which trusts were introduced,” 1 Uses were not consi¬ 
dered as issuing out of or annexed to the land, as a rent, a 
condition or a right of common, but as a trust reposed in 
the feoffee, that he should dispose of the lands at the dis¬ 
cretion of the cestui one use, permit him to receive the rents, 
and in all other respects have the beneficial property of the 
lands. Thus, between the feoffee aiid cestui qui use, there was 
& confidence in the person and 1 privity in estate . 2 But this 
was only as between the feoffee and the cestui que use. To 
all other persons the feoffee was as much the real owner of 
the fee as if he did not hold it to the use of another. He 
performed the feudal duties, his wife was entitled to dower, 
his infant heir was in wardship to the lord, and upon attain¬ 
der the estate was forfeited. 3 The doctrine of uses, as regu¬ 
lated and settled by the Court of Chancery, was so applied 
that it became productive of serious grievances. Persons 
wbo had a claim to the lands could not find out the legal 
tenant against whom it was necessary to proceed. Hus¬ 
bands were deprived of their curtesy and widows of their 
dower, creditors were defrauded, purchasers for valuable 
consideration were frequently defeated, and the king and 
other feudal lords were deprived of their tenures, and other 
iticonveniences attended the secrecy observed in making 
conveyances to uses, by which the beneficial interest be¬ 
longed to one person and the legal estate to another. 4 
sfttut.3 o{ To remedy these inconveniences, the Statute of Uses * 
ws - I was passed by which the possession was divested out of the 
I persons seised to the use, and transferred to the cestui que 
I use. By this Statute it was enacted, that where any por- 
| son or persons shall stand seised of any lands or other 
hereditaments to the use, confidence, or trust of any other 
person or persons, the persons that have any such use, eon- 
i fidence, or trust (by which was meant the persons benefi¬ 
cially entitled) shall be deemed in lawful seisin and posses- 

1 Spences Lq 436. 

* Cbudlek'i case, i Hep., 120 ; Burgess r, Wlumta T W. IPL 123. 

a Co, Lit,, 27 i. 

4 Sup Watkins on Conveyancing, 287 : Bandars on Uses, 1—62. 

" 27 Hen, YIIJ, 10* 
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si on of the same lands and hereditaments for such estates Lrtwn« 
m they have hi the use, trust, or confidence* 

The modem doctrine of uses, ar distinguished from trusts, 
was introduced by this Statute* Uses, therefore, in the 
modern acceptation of the word, are such limitations of 
lands and other hereditaments m are executed by the 
Statute and confer on the beneficial owner the legal estate; 
and trusts are similar to what uses were at Common Law 
before the passing of the Statute. Uses, under the Statute, 
were subject to tlm jurisdiction of the Courts of Common 
Law, and trusts to that of the Courts of Chancery or 
Equity. 1 

The object of this Statute was to abolish the jurisdiction object 
of the Court of Chancery over landed estates by giving actual Statute, 
possession at law to every person beneficially entitled in 
equity. But the Court of Chancery recovered its power in 
the following manner. Soon after the passing of the Statute 
uf Uses, a doctrine was laid down, that there could not be a 
use Upon a use. For instance, suppose a feoffment had r 
been made to A and his heirs, to the use of B and his heirs, ' 
to the use of 0 and his heirs, the doctrine was, that the use ( 
to 0 and his heirs was a mo up on a n.g&jmd was, therefore, 
not affected by the Statute of Uses, which could only execute 
or operate on the use to A and his heirs. So that B , and 
not (h l>ocame entitled under such a feoffment to an estate 
In fee-simple in the lands comprised in the feoffment This 
gave the Court of Chancery an opportunity for interfering, 

11 was manifestly inequitable that C, the party to whom 
the use was last declared, should be deprived of the estate 
which was intended solely for his benefit; the Courts of 
( baneery, therefore, interposed on his behalf , and constrained 
the party to whom the law had given the estate, to hold in 
trust for him to whom the use was last declared. So that 
whenever It is wished to vest a freehold estate in one per¬ 
son as trustee for another, the conveyance is made unto the 
trustee or some other person and his heirs, to the use of the 
trustee and his heirs, in trust for the party intended to be 
benefited (called cestui que truest) and his heirs* An estate in 
fee-simple is thus vested in the trustee by force of the Statute 
of Uses, and the entire beneficial Interest is given over to ihe 
cestui que trust by the Court of Chancery, The estate in fee- 
simple which is vested in the trustee is called the legal estate. 


1 Watkins on Conveyancing, ii8$. 
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Lecture being an estate to which the trustee is entitled only in the 
*■ contemplation of a Court of Law, as distinguish^ 1 from 
irfgaUn* ^qiiifcy* The interest of the cestui gue trust is called an 
irabie equitable estate* being an estate to which ho is entitled 
******** only in the contemplation of the Court of Chancery which 
administers equity* 1 The cestui epic trust is the hen cli¬ 
ck 1 owner of the property* The trustee, by virtue of his 
legal estate has the right and power to receive the rents 
and profits j but the cestui que trust is able, by virtue of 
his estate, in equity, at any time, to oblige his trustee to come 
to an account and hand aver the whole of the proceeds, 1 
The general idea of a use or trust answered more to the 
Juki txmniLssnm than the %tens frudus of the civil law, 
which latter was the temporary right of using a thing with¬ 
out having the ultimate property or full dominion of the 
substance; but the jidel crmwiksiivi, which usually was 
created by will, was the disposal of an inheritance to one, 
in confidence, that he should convey it, or dispose of the 
profits, at the will of another. The right of the latter was 
originally considered in the Roman law as jus premrium, 
—that is, one for which the. remedy was only by entreaty or 
request; but by subsequent institution, it acquired a differ¬ 
ent character,—it became jit* jidiicianum, and entitled to 
a remedy from a Court of Justice, and it was the business 
of a particular magistrate* the praetor jidai cMTartiissicvius, 
to enforce the observance of these confidences. 

We see* therefore, that, according to the English law, there 
may be two persons holding different estates in the same 
property* Both are entitled to convey their estates, both 
arc entitled to the routs and profits : one, the legal owner, to 
receive them ; the other, the equitable owner, to enjoy them. 
This concurrent existence of two systems of jurisprudence is 
known, I believe* only to the English law, and led to doubts 
as to whether trusts could be created by Hindus. "The 
Hindu law,” said Peacock, 0. J*/ 2 " so far as I am acquaint- 
Hindus, ed with it, makes no provision for trusts. There is no¬ 
thing in the Hindu law at all analogous cither to trusts 
of the English law or to the ft del commissa of the Roman 
Kr imam which were probably the origin of trusts in the English 

oS* law* In S. i/* Krishmramini Dasi v, Ananda Krishna, 

cWo. 

1 Williama on. Real Property* 157, 

4 Kiattmra Asima Krishna Deb v, Komars Kuniara Kiiebna Deb, 
2 B* L. U*, O. C, ? 
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L’osy 1 Markby, J > quoting the abnceeas^decided, that trusts tecTihm 

eoiikl not ho creatf-d by Hindus, His Lordship said, that 1 

there was not the least ground for supposing that anything 

lik e the English law of trusts existed in Hindu law s —that is 

to say, a system according to which property subject to a 

trust has to be viewed under a double aspect,—that of 

Hie trustee on the one hand, who is declared by law to be 

tile absolute and uncontrolled owner; and the cestui 

trust on the other, who has a right in equity to interfere 

in the ownership and compel the trustee to abandon all 

or nearly all Ids rights in Ids (the cMkvi que trusts) favour, 

<c There is not/* continued his Lordship, “a trace of it in 
any passage of any work on Hindu law that I have seen. 

TJiere is not an indication of it in the habits of the people, 
and so far from the English system of trusts resting on 
principles of jurisprudence, which, though dormant, may 
be considered as universally present, it is undoubtedly 
one of the most anomalous institutions in the whole his¬ 
tory of law—one that could never have possibly been con¬ 
ceived <\ priori, or worked out from any general principle, 
and U distinctly the product of oitr own time." On appeal, 
however/ Peacock, C. J. ? explained the passage from his 
judgment cited above, saying, f( l did not say, nor did I 
intend to say, that a devise upon trust for a purpose 
which might be legally carried into effect without the in¬ 
tervention of trustees would necessarily be void. There are 
many cases in which trusts have been enforced against 
Hindus both by the Courts in this country and by Her 
Majesty in Council upon appeal/* Maepherson, J (| said in 
p* 284:— 111 1 think that, for various reasons,—because there 
is nothing in Hindu law which is repugnant to,or inconsist¬ 
ent with, the idea of trusts,—because trusts are not un¬ 
known to the Hindu law,—and because trusts, as among 
Hindus, have been recognized and administered for the last 
century almost, by this Court and the late Supreme ( riurt ,— 
we are bound so to recognise trusts and to give efJeci 
to them. I think that, both by Hindu law, and the practice 
which has always prevailed in our Courts, a Hindu may 
legally deal with his property bo as to create a trust-—a 
relation in many respects similar to, although not neces¬ 
sarily identical with, that known in English law as the 
relation of trustee mid imiid que trvst 1 concede that 


1 J B. h. lt,0< C., 231. 


* Ibid, 21 A. 
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],kctT iit ei', rusts, in tli.) strict stantte in which :lu English lawyer 
3 * uses the term,—that h to say, trusts, to the existence of 
which, v 'legal 1 estate and an*suitable ? estate, wholly 
separate from and independent of each other, are neces¬ 
sary; were unknown to the old Hindu law. There being 
no distinction in Hindu law between legal and equitable 
estates, it was, of course, impossible that there should be 
anything corresponding to the two estates which are so 
well known to the English law; nevertheless, trusts, in 
the wider sense of the term, were by no means nnknown 
in the tenets of Hindu law. I do not speak of the various 
personal ordinary trusty such as deposits and bailments, 
which are expressly recognized and dealt with by all the 
writers on Hindu law. The existence of such trusts does 
not affect the present question,, which relates solely to 
special trusts, whore the person to whom property is given 
is bound to use it for the benefit of another, or to apply 
it in a particular manner indicated, and not necessarily 
for his own advantage. But in the case of endow merits 
for religious and charitable purpose and gifts to idols, 
there is no doubt that trusts have always been known. 

It is said, that in a gift to an idol there is no trust, and 
that there is an actual gift to the kloL It may be so in 
words; but, by whatever name it is called, it is a mere 
setting apart of property which is to be held and used by 
the manager for the time being, whether he be a priest or 
whoever he may be, for the purpose, in the first instance, 
of providing for the worship of the idol, ov of cany ip g out 
the religious or charitable objects of the original donor* 
Practically, if a trust were not recognised in such cases by 
Hindu law, no endowment or gift to an idol, or for religions 
or charitable purposes, could have any pMn&nent effect ; 
while, as a matter of fact, we see- such endowments am 
very carefully preserved and are continued from generation 
to generation But granting, for the sake of argument, 
that trusts are not expressly recognized by the old Hindu 
law, that is not, in my opinion, any reason why we 
should now conclude Hhafc they arc invalid* There is 
nothing in Hindu law which forbids trusts, or is in any 
way repugnant to them or inconsistent with their exist¬ 
ence* The Hindu law system is not, and does not profess 
to be, exhaustive; on the contrary, it is a system in which 
new customs and new propositions, not repugnant to the 
old law, may be engrafted upon it from time to time. 


TAGGER CASE, 


according to circumstances and the progress of socieiy* Lgerrma 
Fiduciary relations extend as the transactions anti inter 
course between men extend. In all probability, trusts had, 
by degrees, sprung into existence before we find any record 
of them in our reports, just as J believe the custom of 
making wills, although it may be of no very ancient 
origin, prevailed among Hindus quite independently of 
any decisions in the Courts, or any intervention of English 
lawyers, The Supreme Court was culled on to grant, and 
did grant, probate of the will of a Hindu within a few 
months after the Court was instituted; and we find the 
earliest legislation reeognizing the wills of Hindus. There 
i m not necessarily anything anomalous or unnatural in the 
constitution of trusts. The general position of trusts in 
English law with these two absolutely separate estates, 
the legal and the equitable, may be somewhat anomalous. 

But this is the result of the peculiar procedure in England, 
where the Court of Chancery lias always been distinct 
from the Courts of Common Law, and equitable rights are 
kept wholly apart from legal The peculiarity of the 
English law of trusts arises out of specialities of proce¬ 
dure. But questions of procedure cannot affect the ques¬ 
tion^ whether trusts are to exist, or whether Courts are to 
give effect to them* I cannot see that the fact that this 
Court is a Court of Equity as well as of law, and that our 
procedure differs from that of the old Supreme Court, 
creates arty difficulty in giving effect to, or administering,, 
trusts, or in any way affects the question of substantive 
law as to whether trusts can or cannot be created.’* In 
Ganendra Mohan Tagore v. Upend rc Mohan 2\tgore> 2 
Plijjar, J., said :—“ 1 confess, the broad assertion that trusts 
are unknown to Hindu law took me somewhat bv surprise. 

There i% probably, no country in the world whore fiduciary 
relations exhibit themselves so extensively and in such 
varied forms as in India, and possession of dominion over 
property* coupled with the obligation to use it, either 
wholly or partially, for the benefit of others than the pos¬ 
sessor is, I imagine, familiar to every Hindu, I need only 
point to the eases of the mother acting as guardian of her 
infant eld!d f the hart a of a joint family managing on 
behalf of minor or absent members, and the gomasta 
buying, sellings ami trading in his own name for the bene- 
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iMTiruK lit of an unseen principal. If it be said that in these 
h instances and others which might be mentioned, the guai> 
dum, manager or goto as t a is only an agents and differs 
from a trustee, in the strictest sense of the word, in this, 
namely, that bis powers are referable to the authority of 
the person for whose benefit he acts, and not to any sort 
of ownership in himself T would add that, in my opinion, 
this circumstance does not materially affect the essence of 
the trust. Ho doubt, in this country, where Courts of 
Justice are not distinguished by their functions into Courts 
of Law and Com is of Equity, and where law and equity 
are admiiiistefed by the same tribunal, there is no occasion 
for the creation and maintenance of an equitable estate in 
property as separate from the legal estate. There is, con¬ 
sequently, no such thing Imre as a bare legal estate in one 
man descendible to heirs, side by side, with a beneficial 
estate of inheritance, or a succession of beneficial estates 
in the same property passing down another series of 
persona And tliis, T understand, is all that the Chief 
Justice and Mr* Justice Markby intended to lay down 
in the two judgments to which I have been referred. 1 But 
f think, that whether a man accepts property on the terms 
of giving another person a specified benefit out of it. or 
whether he undertakes to manage property on behalf of 
another, our Courts will, in both cases alike, know how to 
make him discharge t he obligation under which he comes ; 
si ad I do not hesitate to believe that it is in entire accord¬ 
ance with the genius of the Hindu law that they should do so. 

Although opr Courts know nothing of a legal title as dis¬ 
tinguished from an equitable title, they can, I apprehend, 
easily understand the predicament of properly placed 
under the dominion and control of one person, in order 
that lie may deal with and manage it for special purposes 
involving the benefit of others. In few words, the non- 
existence of the English equitable estate does not necosste 
tate the non-recognition of a trust. Except, perhaps, in 
the very rudest state of civilization, trusteownerahips will, 
most certainly* spring into being, and the interests of 
society require that* within certain limits at least, effect 
should be given to those by Courts of Justice.” On appeal, 


1 Kiimara Aaima Krishna Deb ?\ Kumar a Krtmnra KrMinn Dob 
£ B L. It, O, II ; and Srimati Kmliminuniai Dasi t. Antuida 

K risk* a Bose, 4 It L, E,, 0. C., 2J(1. 
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Peacock;, C. >7., referring to his judgment in Ka.rn.ara t, 
Asima- Krishna DA v. Kumara Kumara Krishna Deb , 1 
said :— u Although the Hindu law contains no express pro¬ 
vision upon the subject of uses or trusts, 1 see nothing 
contrary to the spirit and principles of the Hindu law 
in a devise to trustees, giving a beneficial interest to a 
person to whom it might have been given by a simple 
tie vise without the intervention of trustees . . . It .is 

too late to contend that all gifts or alienations upon trust 
are void, because the ancient Hindu law makes no express 
mention of them. Ail that I laid down in the case q{ Axhna 
Krishna Deh v. Kumam Kttmara Krishna Deb 2 was, that a 
devise for ft purpose which would be void as a condition. 
Would be void in the si i ape of a trust.” Finally, on appeal 
to the i’ri'-y Council, it was argued that an estate to be 
held in trust can have no existence by the Hindu law. 
Their Lordships, however, said:—“The anomalous law 
which has grown up in England of a legal estate which 
is paramount in one set of Courts, and an equitable 
ownership which is paramount in Courts of Equity, does 
not exist in, and ought not to be introduced into, 1 lindu law. 
But it is obvious that property, whether moveable or 
immoveable, must, for many purposes, be vested, more or 
less absolutely, in some person or persons for the benefit of 
other persons, and trusts of various kinds have been 
recognized and acted on in India in many cases. Implied 
trusts were recognized and established here in the case of 
a bmami purchase in Gopee Krint Gomin v. GungaPa-saud 
(hmtin : and in the cases of a provision for charily or other 
beneficent objects, such as the professorship provided for 
by the wi ll under consideration, where no estate is conferred 
upon the beneficiaries, and their interest is in the proceeds 
of the property (to which no objection has been raised), 
the creation of a trust is practically necessary. If the 
intended effect of the argument upon this point was to 
bring distinctly under the notice of their Lordships the 
contention that, under the guise of an unnecessary trust 
of inheritance, the testator could not indirectly create 
beneficiary estates of a character unauthorized by law, 
and which could not directly bo given without the inter¬ 
vention of the trust, their Lordships adopt the argument 
upon the ground that a man cannot be allowed to do by 

’ 2 B, I,, a., o. a. 36. a 2 B. L. It., 0. C., II. 9 (I Moo. 1. A,, S3. 
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indirect means what is forbidden to be done directly* and 
that- the trusts can only be sustained to the extent and 
for the purpose of giving effect to those.beneficiary interests 
which the law recognizes, and that, after the determina¬ 
tion of those interests, the beneficial interest in the residue 
of the property remains in the person who, but for the will, 
would he lawfully entitled thereto. Subject to this quali¬ 
fication, tEeir Lordships are of opinion that the objection 
fails" 

Trusts for the benefits of creditors are recognized hero as 
divesting the owner of the property convoyed of any 
interest therein which can he the subject of execution 
until the trusts have been Carried out/ and there are many 
instances of family religion?; trusts * such as trusts for the 
support of a family idol and for the erection of temples 
and bathing ghats* 5 And o, trustee who misappropriates 
trust funds maybe compelled to compensate the eeetwi 
(jue trust? 

These eases show clearly that there is such n. law as the 
law of trusts existing in this country, and it is difficult 
to imagm ■ a state of civilization, in which spine system of 
trusts should not exist* Without suojh a system it would 
be impossible to provide for pe sous under disability, such 
as infants and lunatics. It would be impossible to provide 
for religious or charitable purposes, and for the many 
instances in which one person obtains control over the 
property of another, without, perhaps, actual force or 
fraud, but under circumstances which make it inequitable 
that he should retain such control. In this course of 
lectures, I shall coniine myself to those principles of the 
law of trusts which must be applied equally to ail cases in 
which a person, whether governed by EaglLdi, Hindu, or 
Muhammadan law. h bound to apply property over which 
he has control for the benefit of some other. With those 
portions of the law of trusts wh ich are founded upon the 
distinction between legal and equitable estates, or upon 
English Statutes, I shall not attempt to deal, such, for 

1 Baiflarij £ Manikjir. Naovoji Pnlanjk i Bom. It. 2Xi; Bap;tji 
aii i'lmm t\ Umedbbai H|tM%i Bom, It, C, A. 2i$ : mul In re 
Dtmiijibhm r. Kharsotji Ratna^nr. 10 Bom. 11. 0,* 327, 

* JnggrufcmohdiueQ fiosoe ?\ Sokkeemoneo Bosee, 10 B, L. I?., UK 

* Norton, Ikirr II, p, 460; Pvimppn V a mil mg urn Chetti J '. Kallasiran 
Chatty 1 Mad,, 415; and Ymkai^m B&ygciii r. Shnvan Sliatgngopa 
ft w ami, 7 Mad., 77. 

* Mooualee Hmzul Ituhira r. Shumskerooiuiiasn. Begum, Sutk., F. B. 00, 
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Instance, as questions relating' to the legal estate taken by Lecture 
the trustee, the devise of trust estates, and escheat Nor ■*; 
shall I attempt to deal with the class of eases relating to " 
powers under settlements, the duties of trustees for renewal, 
of leases, and other similar branches of the law which are 
seldom applied in this country. 

Although trusts are fully recognized in this country, there Le-witiou 
has been very little legislation with regard to them. The m 
I dual Code 1 contains 1 provisions lor the punishment of 
criminal breach of trust; the Speed lie Relief Act* defines 4 
trust 1 and f trustee/ and provides 5 that a trustee may 
sue for the possession of property to the beneficial 
interest in which the person for whom he is trustee is 
entitled; the Civil Procedure Code 6 contains provisions 7 
tor the conduct of suits by and against trustees, executors, 
and admin is t rat ors, and provisions* as to suits relating to 
public charities ; the Limitation Actf.provides™ that no suit 
against an express trustee or his legal iHipresmt&fcives or 
assigns shall be barred by any length of time, and contains 
provisions 11 for the limitation of suits to make good 
loss caused by the breach of trust of a person deceased, 
fur contribution against the estate of a person deceased, 
against the purchaser of moveable property from a trustee, 
anti against the purchaser of land from a trustee. 

With these exceptions the Indian Statute-Book is silent 
on the subject so far us regards the bulk of the popu¬ 
lation; for the Statute of Frauds, ss. 7 to 1.1, relating 
to declarations of trust, resulting trusts, transfer of 
trusts, and to judgments of p®tv£ »/ue trust t is in force only 
in the Prosidency-Towus. The provisions of Acts XXVI l and 
XXVIII of I860, the Trustee Relief Acts, have always, 
up to a very recent date, been applied only in cases where the 
parties are European British subjects, as the Acts themselves 
state that they shall only be extended to cases to which 
English law is applicable* But it has been recently decid¬ 
ed in Bombay t by West, in the case of Jn n: Kahcmdas 
Narmndas*" that these provisions are applicable between 
Hindus. The object of the proceedings was to obtain the 
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appointment of ;; new trustee to a charity under a, of 
Act XXVII of 1866. It was admitted that thta could bo 
done by the more expensive process of a regular suit, and 
i t was contended that the expression “ cases to which Eng¬ 
lish law is applicable” applies to ail cases in which the 
principles of English law have to be referred to, and that 
as the administration of trusts in this country is governed 
by the rules of the English Courts of Chancery, the 
Act applied to the law to be followed, not merely to cases 
where the par ties are English. West, J,, gmuted the appli¬ 
cation, considering that English •'law was applicable if the 
principles recognized by the English Equity Courts were 
applicable, 

You are aware, no doubt, that, in the year 1879, 
a bill codifying the law of Private Trusts was laid 
before the Indian Law Commission, The object of that 
bill was to codify the law relating to trusts in the 
wider sense which 1 have described, it saved the rules of 
Jhihomedan law as to waqf t and it left untouched religious 
and charitable endowments established by Hindus and 
Buddhists as being matters in which the Legislature could 
not usefully mtcifere further or otherwise than has been 
done by Act XX of 1863, This bill has not yet become 
law. I think, however, that my best course in arranging 
the subject of these Lectures is to follow the plan upon 
which the bill is framed. 1 shall, therefore, commence by 
defining a trust. I shall then consider the different kinds 
of trusts; the creation of trusts; the duties and liabilities of 
trustees; their rights and powers; their disabilities; the 
rights and liabilities of the matui que trust ; vacating the 
office of trustee; and the extinction of trusts. 1 shall also 
consider the subject of religious and charitable trusts 
among European British subjects, which is not dealt with 
by the Act- And X shall also consider the law of trusts 
as applicable to religious and charitable endowments 
established by Hindus and Buddhists, and the tules of 
Muhammadan law as to wva] f 

A trust may be defined as an obligation imposed upon 
some person or persons having the ownership of property, 
whether moveable or immoveable, to deal with such property 
for the benefit of some other person or persons, or for 
charitable purposes, Mr. Lewin adopts Lord Cokes defini¬ 
tion of a use, the term by which, before the Statute of Uses, 
a trust of lands was designated, aud deli lies a trust to be 


t HKQlJlSlTES OF TJllTST. 


17 




1 a confidence reposed in some other, not issuing out of the Lzarimv. 
land, but as a thing collateral, annexed in privity to the L 
estate of the land; and to the person touching the land, for 
which emttyi que trust has no remedy but by szobptena in 
Chancery/' But this definition is limited to trusts of lands 
only , whereas, trusts may bo declared of almost every kind 
of property. In the Specific Relief Act, I of 1877, the 
word ' trust' is defined fi to include every species of express, 
implied, or constructive ownership/' 

There must be a confidence reposed in the trustee It is Must U 
not necessary that the confidence should be expressly re- confidence, 
posed by the author of the trust in the trustee, for it may 
be raised by implication of law, as hi the case of a construc¬ 
tive trust which is raised by a Court of Equity “ when¬ 
ever o person clothed with a fiduciary character, gains 
some personal advantage by availing himself of his situa¬ 
tion as trustee ; for, as it is impossible that a trustee should 
be allowed to make a profit by his office, it follows that m 
soon as the advantage in question is shown to have been 
acquired through the medium of a trust, the trustee, how¬ 
ever good a legal title he may have, will be decreed in 
equity to hold for the benefit of his cestui qw trust ” 1 
as for example, when a trustee or executor renews a lease 
in his own name,—or where a factor; agent, partner or other 
person in whom confidence is reposed, takes advantage of 
such confidence to acquire a pecuniary benefit for himself 
—in such cases lie will be made to account to the person in 
whose interest he was hound to act, and will have to re¬ 
fund any profits he may have made, or make good any loss 
caused by his acts. These cases I shall deal with at 
greater length hereafter. 

u Further, the trustee of the estate need not be actually 
capable of confidence, for the capacity itself may be sup¬ 
plied by legal fiction, as where the administration of tho 
trust is committed to a body corporate; but a trust is a 
confidence, distinguished from jus in re and/its ad rem, 
for it is neither a legal property nor a legal right to 
property. 

“ A trust is a confidence reposed income other; not in 
some other than the author of the trust, for a man may 
convert himself into a trustee, but in some other than the 
cestui que trust; for, as a man cannot sue a sttoprena 
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against himself, he cannot bo sat! to hold upon trust for 
himself; and if the trust©© acquires the beneficial interest 
iu the trust property, the trust is extinguished / 71 or, in other 
words, where the legal an! equitable interests are co-exten¬ 
sive and vested in the wamc person, the equitable merges in 
ti.ee legal interest? 

The person who reposes the confidence is called the 
author of the trust; the person who accepts the confidence 
is called the trustee; the person for whose benefit the 
confidence is reposed and accepted is called the cestui que 
trust, or beneficiary; the subject-matter of the trust is called 
trust-property or trust-money ; and the instrument, if any, 
by which the trust is declared, is called the instrument of 
trust. These definitions 1 have taken from the draft code. 

Having ascertained what is meant by a trust generally, I 
now propose to consider the different kinds of trusts. The 
most important division of trusts is into c simple' and 
‘special 7 trusts, 

•‘The simple trust,” says Mr. Lewin,* w is where property 
is vested in one person upon trust for another, and the 
nature of the trust, not being prescribed by the settlor, is 
left to the construction of law. In this ease cestui que 
trust has jus habewdi, or the right to be put in actual 
possession of the property, and jm disponendi , or the rig!it 
to call upon the trustee to execute conveyances of the 
legal estate m the cestui qm t rust directs,” 

The special trust is where the machinery of a trustee is 
introduced for the execution of some purpose particularly 
pointed out. and the trustee is not, as before, a mere pas¬ 
sive depositary of the estate, but is called upon to exert 
himself actively in the execution of the settlor s intention ; 
as where a conveyance is to trustees upon trust to sell for 
payment of debts.” 

: Special trusts have again been subdivided into minis¬ 
terial (or instrumental) and discretionary, The former, 
such as demand no further exercise of reason or under¬ 
standing than every intelligent agent must necessarily 
employ; the latter, such as cannot bo duly administered 
wit hout the application of a certain degree of prudence 
and judgment.” 


1 l^wiD, 14, 
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“A trust to convey an estate must be regarded as minis- Lecture 
terial; for, provided the estate be vested in the czstui que 
trmt, it is perfectly immaterial to Mm by whom the con¬ 
veyance is executed,” 

"A fund vested in trustees upon trust to distribute 
among such charitable objects as tlie trustees shall think 
fit , 1 is clearly a discretionary trust, for the selection of 
the, most deserving objects is a matter calling for serious 
deliberation, and not to be determined upon without due 
regard to the merits of the candidates, and all the particular 
circumstances of the case.” 

“ There is frequent mention in the books of a mixture Mixture of 
of trust and power , 2 by which is meant, a trust of which 
the out!me only is sketched by the settlor, while the 
details are to be filled up by the good sense of the trustees. 

The exercise of such a power is imperative, while the mode 
and its execution is matter of judgment and discretion.” 

Trusts may also be divided into lawful and unlawful. Lawful 
What, trusts are unlawful I shall consider more fully when trust"' 
dealing with the creation of trusts. It is sufficient to 
state now that, all lawful trusts may bo enforced by a 
Court of Equity ; and, as a rule, it may be laid down that a 
trust is lawful until the contrary is shown. Where a trust 
is unlawful and fraudulent, a Court of Equity will remain 
neutral, and will neither enforce the trust, nor relieve the 
person creating it , 3 unless the illegal purpose fails to take 
effect" 

Again, trusts may be divided into public and private Public and 
Trusts for public purposes are such as are constituted for P r j™ te 
the benefit cither of the public at large or of some consi- 1 
durable portion of it answering a particular description. 

All charitable trusts come under the description of public 
trusts. “ Public purposes,” said Lord Kotnilly. M. B,, “ are 
such a* mending or repairing the roads of a parish, sup¬ 
plying water for the inhabitants of a parish, making or 
repairing bridges over any stream or culvert that may bo 

' Attorn ny.-General v. Gleg, 1 Atk,. SSS; Hibbard >\ Lamb, Amb , 

300; Cole r. Wade, It Ves., 27 ; and Glower r. MainWbring, 2 Vos., s. 87. 

‘ Cole t>. Wade, Ii! Tea., 27; Gower v. Mai a waring. 2 Ves., 82. 

1 Bniekenbnry r. Braokenbnry, 2 J. and W., y;il ; Childora v, Cl aiders, 

1 DoG. and j482. 

* iSvinos r, Haffhes, Ij. R.. 0 Eq., 475. 

" Dylan v. Maedermyt, L, It., 5 Eq,, G2 ; affirmed on appeal, L. R,, 

2 Oh., G7li, 
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required in a parish: all these are f public purposes’ in the 
ordinary sense of the term* and are distinguished from 
‘charities' in the shape of alms-giving, building alms- 
houses, founding hospitals, and the like, and which are 
more properly termed 1 charities/ It is true that, in a legal 
sense, they are all charities.” A private trust, on the 
other hand, is a trust created only for the benefit of cer¬ 
tain individuals who must be ascertained within a limited 
time. 

Finally, trusts maybi divided into executed and executory. 
Where the trust is complete in itself— that is to say, when 
the author of the trust has formally and finally declared 
what interest in the trust-propertyk to be taken by the 
cestui que trust a leaving nothing to the discretion of the 
trustee, the trust is said to be an executed trust But 
where directions are given for the execution of some 
future conveyance or settlement of trust-property, and the 
particular limitations are nor, fully or accurately specified, 
and the trust is, therefore, not complete in itself, hot merely 
contains heads or minutes for the disposition of property 
which are to be carried into effect in a more formal manner 
according to the intention to be collected from the instru¬ 
ment, the trust fa said to be executoly/ The distinction be¬ 
tween trusts executed and executory w as questioned by Lord 
Hard wick e in Bagshm v. 8ptuce,r; ’* hut it has long been 
firmly established as one of the settled rules of the Court 
of Chancery It was thus stated in Awt&n v. Taylor a 
by Lord Northing ton; “ The words "executory trust ' seem 
to me to have no fixed signification. Lord King, in the 
case of Papitton v. Voice? describes an executory trust to 
be* where the party mud come to the Court (the Court 
of Chancery) to have the benefit of the will. But that is 
the case of every trust, and I am very clear that this Court 
cannot make a different construction on the limitation of 
trust than Courts of Law could make on a limitation in a 
will, for in both cases the intention shall take place. . . * 
The true criterion is this; whenever the assistance of the 
trustees, which is ultimately the assistance of this Court, 
is necessary to complete a limitation, in that ease, the limit- 

1 Barton it. Earl Brownlow, 4 H U C., 210 ; Tatham r. Veriwtt, 
2J> Bear,. 604. 

2 Afck.. «>r: ; S C. ( 1 Yes., 142, 1*2. 

* 1 Eden, n%. MS, 1 2 P, 471. 
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atiou in the will not being complete, that is sufficient 
evidence of the testator's intention, that the Court should 
model the limitation. But where the trusts and limitations 
are already expressly declared; the Court has no authority 
to interfere and make them different from what they 
would be at law.' 5 And in Jerao-m v. TheDuIce of Northmn- 
heHmd? Lord Eldon said : 1 Where there is an executory 
trust,—that is to say, where the testator has directed some¬ 
thing to be done, and has not himself, according to the 
sense in which the Court uses these words, completed the 
devise in question, the Court has been in the habit of look¬ 
ing to see what was his intention; and if what he lias 
done amounts to an imperfection, the Court inquires what 
it is itself to dp, and it will mould what remains to be done 
so as to carry that intention into execution:' 2 In Coape v, 
Arnold? Lord Crauwortli, L* C,, stud: “ In a certain sense, 
and to some extent, all trusts are executory, Le, t in all 
trusts the legal interest is in some person who is bound in 
conscience, and so is compellable by this Court, to employ 
that legal interest for the benefit of others* To this extent 
his duties are executory* Where the subject-matter of the 
trust is a real estate held by a trustee for the benefit of 
others, and the trustee has no active duties to perform, 
such as paying debts, raising portions, or the like, the 
same rules which would have decided the rights of parties, 
if the beneficial interest had been legal, will, in general, 
prevail in deciding for whose; benefit the trustee is io hold 
die estate. The rule is, equity follows the law—a rule 
essential to the convenient enjoyment of property in this 
country, where the artificial distinction of legal and equi¬ 
table estates so extensively prevails ” 

The cases in which executory trusts usually arise are 
where articles are entered into previous to a marriage* the 
parties intending that a more formal document shall be drawn 
up afterwards to carry out the provisions v inch are indicated 
in the articles; or where a testator intends that his pro¬ 
perty shall be settled in a particular way upon certain 
persons, but does not in his will state precisely the nature 
of the estate which ho wishes to devise. In these cases the 
Court is obliged to construe the instrument and to declare 
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sueli trusts as seem most accurately to carry out the inten¬ 
tion of the author. 

A material distinction has been recognized in equity 
between an executory trust founded on marriage 
articles, and one voluntarily created, as by will. In the 
former case, the object of the settlement is usually to 
provide for the issue of the marriage. Therefore, unless the 
contrary clearly appear, equity presumes that it could not 
have been the intention of the parties to put it in the power 
of the parent to defeat the object of the settlement by 
appropriating tine whole estate; and on this presumption 
the articles will usually be decreed to be executed by 
limitations in strict settlement. In BUtckbwrn v. Stable? ' 
Sir W. Grant, M. R., said“ I know of no difference be¬ 
tween an executory trust in marriage articles and in a 
will, except that the object and purpose of the former 
furnish an indication of intention which must be wanting 
in the latter. When the object is to make a provision by 
the settlement of an estate for the issue of a marriage, it is 
not to bo presumed that the parties meant to put it in the 
power of the father to defeat that purpose and to appropriate 
the estate to himself. If, therefore, the agreement is to 
limit an estate for life, with remainder to the heirs of the 
body, the Court decrees a strict settlement in conformity 
to the presumable intention; but if a will directs a limita¬ 
tion for life, with remainder to the heirs of the body, the 
Court has no such ground for decreeing a strict settlement. 
A testator gives arbitrarily what estate he thinks fit. There 
is no presumption that he means one quantity of interest 
rather than another; an estate for life rather than in tail 
.or in fee. The subject being mere bounty, the intended 
extent of that bounty can be known only from the words 
in which it is given ; but if it is to be clearly ascertained 
from anything in the will, that the testator did not mean 
to use the expressions which he has employed in their strict, 
proper, technical sense, the Court, in decreeing such settle¬ 
ment as he has directed, will depart from Ids words in 
order to execute his intention; but the Court-must necessarily 
follow his words, unless he has himself shown that ho did 
not mean to use them in their proper sense; and have 
never said that merely because the direction was for an 
entail, they would execute that by decreeing a strict sotUe- 


2 V. k B,, 3jS?. 


WILL. 

merit.’' And in Jervam v. The Duke of NorthuaJm-lmd' 
Lord Eldon said:—“ In marriage articles, the object of such 
settlement, the issue to be provided for, the intention to 
provide for such issue, and in abort, all the considerations 
that belong peculiarly to thorn, afford primd facie evidence 
of intent, which does not belong to executory trusts under 
wills. But i take it according to all the decisions, allowing 
for that an executory trust iu a will is to be executed in 
the same way.”* In the case of a will, the Court endeavours 
to carry out the intentions of the testator as apparent on 
the will, and is not necessarily bound to give technical 
words their strict signification ; and if, therefore, the direc¬ 
tions of the testator as to the disposition of the trust-estate 
show that he could not have intended the expressions to 
have their strict technical operation, the Court, in decreeing 
a settlement, will depart from the words in order to execute 
the intent. 3 Where a testator directs his trustees to settle 
or convey an estate without more, the Court is obliged to 
interfere and to point out the estate to be taken by the 
cestui que trust. But if a testator merely directs the pur¬ 
chase of an estate by his trustees, and himself declares the 
uses of the estate when purchased, the Court has no power to 
alter or modify his words;* it is only when something 
is left incomplete and executory by the author of the 
trust, that a Court of Equity will mould or modify the 
words in order to give effect to the intentions of the party. 
For, if the limitations of the trust-estate are definitely and 
finally declared by the instrument itself, that will be 
an executed trust, and it must be carried into execution as 
strictly and literally as if it were a limitation of the 
legal interest, 3 

If the executory trust, which the testator has attempted 
to create, is one which is void for illegality, as where it 
violates the rule against perpetuities, the Court will carry 
out the testator’s intention ty pref>, that is, as nearly as 
possible, and will direct the property to be strictly settled, 6 

1 1 Jao. & W„ 574. 

'• See SaoJmile West v. Viscount Holmesdnle, L. It., 4 E. Sc I.. App., >»Lb 

1 2 Jfu'm. Few, Dev., 142 ; seo SackvUle West v. Viscount Iiolmesoale 
L, it,. ! 13, &. I., App., 543. 

1 A. tie ten r. Taylor, ! Eden. :>G1 ; S. C., A mb., 375. 

® .Jervoise v. Tint Duke of Ncrtbuinberland. 1 Jnc. end W,, 570; Hale A 
Cole man, 1 I. Wins., 142 ; S. C.. 2 Vern.. 570; Papillon v. Voice, 2 P. 
Wiuk. , ’177 ; Dongle v. Congreve, 1 Bsav., f>9, 

d HumberdUui r, Huiiihorstou, 2 Vevu, f 737 ; S, C, 1 P. M ai3 Vf 332. 
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We have seen that the Court will endeavour to carry 
out the intentions of the author of the trust, and in m 
doing is not bound to give their strict meaning to tech¬ 
nical expressions which may be used in the instrument 
creating the trust. Upon this principle of carrying the 
intentions of the testator into effect, the Court will endea¬ 
vour to construe expressions which have no strict tech¬ 
nical operation, and this whether the instrument of trust 
be a deed or will. 1 

But the expressions used must be directory and certain; 
mere precatory expressions, or words of recommendation, 
will not bo enforced/ 2 

In conclusion of this subject, ifc may be stated generally 
for the guidance of trustees, that where an executory trust 
arises on marriage articles, whose object is to provide for 
the husband and wife, and their issue, the trustees will be 
justified in executing the trust by limiting the estate in 
strict settlement, although it would certainly be the more 
prudent course for them to obtain a declaration of the Court 
for Jbheir guidance even in these cases. 

But where the trust m created by will, and the testator has 
not himself distinctly and accurately specified the limita¬ 
tions which are to be inserted, trustees could seldom or 
ever be advised to take upon themselves the responsibility 
of putting a construction on the direction of the testator 
by the execution of any particular settlement; this can 
be done with safety only under the sanction of the Court. 
And the same remark applies to executory trusts created 
by any voluntary deed or instrument operating infer vivos* 

If a husband have entered into articles on his marriage, 
binding himself to make a particular provision for his wife 
and children, it will not be competent for the trustees of 
their own authority to accept any other provision in lieu 
of that contemplated by the articles; although they will 
be justified in instituting a suit for the purpose of bring¬ 
ing the propriety of such a substitution before the Court. 3 

1 Woelmore t\ Burrows I Sim,, M2 : Lord Dorchester t- The Earl of 
Effingham, H Bu&y., ISO; Bankca v, Le DeBpoivw, 10 Sim., Coun¬ 
tess of Lincoln v. Duke of Newcastle, 12 Ves.. ‘218 ; Loro Deorbnret r. Duke 
of St. Albans. 5 Marl.. 232 i Jeryoi.se tv The Duke of Northumbarland, 1 J 
and W„ 559 ; Blackburn Stable^ 2 V. and S67. 

s As to the limitations which will be dirt ■ : ed, sec Lewin on, Trusts, 7th 
edm.pp* 102—IIS ; Knight v. Knight, 3 Beav.. 148, 177. 

3 S?r Hill on r rust cos, 32# r citing Cooke r. Pryor. V. C. Wig ram. 19th 
Nov., 1844, 
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Tho next point to consider after defining tie different Lectike 
kinds of trusts, is, the property which may be made the *- 
subject of a trust. As a general rule it may be laid down, >Sli |™~ 
that every kind of property, whether moveable or imraove- matter of 
abfij which may be legally transferred or disposed of, may UUjU " 
be the subject of a trust. It is not necessary that the 
person creating the trust should have the legal estate,— that 
U to say, should be the absolute own#, lor the equitable 
owner of property, or tho person having the beneficial 
interest, may create a trust of such beneficial interest : 1 
and a trust may be created of property which is not in the 
actual possession of tho author of the trust, such as pro¬ 
perty to win oh he will become entitled on the death of a 
third person.® 

In tirmn v. FoMmm? the sole possessor of a recipe 
for making a medicine assigned it, on tho mam ago of His 
daughter, to trustees, upon trust for her and her husband 
for their lives; and directed that, after their decease, it should 
be sold for the benefit of their children. The mother des¬ 
troyed the recipe, and verbally communicated the contents 
to her eldest son for the benefit of his brothers and sisters, 
in a suit brought against him by some of the younger 
children, lie was declared to hold the secret upon the trusts 
of the settlement, and was decreed to account for the 
profits made by him by the sale of the medicine after Ids 
mothers death : and as a sale was impracticable, an issue 
was directed to ascertain the value of the secret. In Jenks 
v. Holford* Lord Northing ton, on an attempt being made 
to make a child bring some chemical recipes given to her 
by her father into hotchpot, said, he would not counten¬ 
ance these sorts of recipes, which he thought in most 
cages savoured of quackery, so as to put a value on them 
in Chancery ; as for aught ho known recipe to make mince 
pies or catch rats might be as valuable- If : however, the 
recipe m valuable, even though it is for a trivial matter, 
there dues not seem to be any good reason why it should 
not be made the subject of a trust. 

If the policy of the law, as in the case of trusts Trays 
for immoral purposes, or am Statutory enactment such as 
the provisions of the Indian Succession Act, X of Uw. 

1 Knjgh t r, Bmvyer, 23 Bimv., 633; nfflrined on appeal, 2 DeG. and J., 421 . 

' Hobson r. Trevor, 2 P. Wan, 191 ; W’-igbt v. Wright, 1 Ves., 411. 

J 1 8. & S., 398. 1 1 Vera., 62, 
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PROPERTY WITHOUT JURISDICTION. 

s. 101. against perpetuities prevent the author of the trust 
from parting with the beneficial interest infavor of the 
intended cestui qm trust , no valid trust can be created. 

I shall deal with the subject of trusts against the policy 
of the law more fully hereafter. „ _ c 

No trust can he declared of a title of honor or ot a 
peerage. These are from their very nature personal pos¬ 
sessions, and belong only to the person to whom they are 

granted or on whom they descend, and cannot be held by 
one person upon trust for another } 

As a general rule, a Court of Justice has no control over 
immoveable property situate without the local limits of 
its jurisdiction. But a Court administering equity, as die 
Courts in this country are bound to do, may, where a 
person against whom relief is sought is within the juris¬ 
diction, make a decree upon the ground of a contract oi 
any equity subsisting between the parties respecting pm- 
porty situated out ot the jurisdiction The loading case 
on this point is that of Ptmn v. Lord Baltimore, where 
specific performance was decreed of an agreement respect¬ 
ing lands in America. , if 

Tim Code of Civil Procedure, Act X of 18;7, ss. lo, lo. 

Every suit shall be instituted in tli- Court of the lowe.il 

8 ^bjerf P to t ttipSr^MX or other limitations provided by any 

the recovery of immoveable property, 

(h\ for the partition of immoveable property, 

(c) for the foreclosure or redemption of a mortgage of mi- 

m °(d)*f<t the P de termination of any other right to, or interest, in, 

ini m o r efabl e pr operty, , 

(A for compensation for wrong to immov uible property, 

\f) for the recovery of immoveable property under distraint 

° si!all be instituted in the Court vrithin the local limits oi 
whose jurisdiction the property is situate : 

Provided that suits to obtain relief respecting, or eonipensa- 
tion for Wug to* immoveable property held by or on behalf o 
tbe defendant may, when the relief Bought CM h entirely vbUimetl 
ikrmuih his personal obedience, he instituted either m the Court 


1 The Bucb.livur.st Peerage, L. K., 2 App. Ca,, 1. 


* 1 Vos.. 441. 
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withiu the local limits of whoso jurisdiction the property h Lkctl-kk 
situate* or in the Qourt within the local limits of whose jurisdio I* 
tloii ho actual It and voluntarily resides or carries on business* or 
personally works for gain. 

Explanation ^In this section * property 7 means property situ¬ 
ate in British Indue 

This section does not apply to the High Courts in the 
exercise of their ordinary or extraordinary civil juris¬ 
diction. 1 The jurisdiction of the High Courts of Calcutta, 

Bombay, and Madras, with regard to land without the 
limits of their ordinary original civil jurisdiction, is pjkp Rizh 
vided for by the Charter Act 3 and the Letters Patent Courts* 
granted under it- Section 9 of the Charter Act provides, cha ®T* 
that each of the High Courts to bo established under the 
Act shall have such jurisdiction as Her Majesty may, by 
Letters Patent, grant and direct, subject, however, to such 
directions and limitations as to the exercise of original 
civil and criminal jurisdiction beyond the limits of the 
Presidency-Towns as may be prescribed thereby Sec¬ 
tion 12 of the Letters Patent provides that the High Court, 
in the exercise of its ordinary original civil jurisdiction, Patent, 
shalI be e in po wered to rece i ve, try, an d determ i n e sui ts of 
every description, if, in the case of sui is for land or other 
immoveable property, such land or property shall be 
situated, or m all other cases, if the cause of action shall 
have arisen, either wholly* or, in case the leave of the 
Court shall have been first obtained, in part, within the 
local Unfits of the ordinary original jurisdiction of the 
High Court, or if the defendant, at the time of the 
commencement of the suit* shall dwell or carry on business, 
or personally work lor gain within such limits... The High Sui(a t 
Courts have jurisdiction, under this clause, to’ entertain land, 
suits for land, whether the land is situated wholly, or in 
part only, within the local limits of their ordinary original 
jurisdiction, leave of the Court having been first obtained 
in the latter ease. 3 But if leave has not been obtained 
they have no jurisdiction, even though the parties are 
personally subject to the jurisdiction* Thus the Courts 

1 See Act X of 1877, s, E 24 aud 2-7 Viet., c. 104. 

* IVafitiimarmiyL Dasi u* KrwL&mbmi Basi,,3 B. L. It., 0. C„ S5 ; S> M, 

Jagadamba Dasi t. S. M. Fadamam Basi, (i B. L R., GSti ; Steen at Ji 
lloy r, Cally Bern Obese, LX E., 5 Oalc.. 82, 

1 The East Indian Bnflway Co, i\ The Bengal Coal Co., L L, E., 
i Calc., U5 ; TW Delhi and London Bank v. Wordio* <L. 2411. 
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Lecture have jurisdiction to decree foreclosure* of lands partly 
h within and partly without the limits of their Original 
Civil Jurisdiction, where leave hits been obtained; 1 but not 
if no leave has been granted, 3 suits fur foreclosure being 
suits e for land/ 3 So also suits for redemption of mort¬ 
gages, 4 fetid for sale of mortgaged property in satisfaction 
of the mortgage debt/ are suits for land. 6 

But every suit having reference to land is not necessarily 
a suit * for land/ and the Courts have jurisdiction if the 
object of the suit is not to recover possession of the laud or 
to deal with the land itself : 7 and it has been held, that a 
suit to declare that a person resident in Calcutta holds 
lands in die mRfussil subject to certain trusts, is not * a 
suit for land* 1 * A suit vn personam can be entertained 
if the defendant resides within the juris diction, as for 
example, a suit to restrain a nuisance. 5 * 

«/turl?diT ,^ u dWfor to found the jurisdiction of the Court some one 
Um, 1 L oS three circumstances must orist; either the defendant 
must be within the jurisdiction of the Court, or the sub¬ 
ject-matter in dispute must he situated within the juris¬ 
diction of the Court, or the contract must have been 
entered into within the jurisdiction of the Court. 10 The 
fact that die defendant may be served with the summons, 
although lie is residing abroad/ does not extend the jurh-- 
diction of the Court. 12 In Edwards v. Warden, 13 a suit was 
instituted against four trustees in India of a fund in 
India, and 0110 formal defendant in England, to recover 

1 The Blink oC Hindustan, China t and Japan r. Nundolall Seo 11 
B* L. It., 301. 

* Juggodumba Dossoe v. Pnddomoney Does m m 15 B. L. R,, 318, 328, 

3 Bebea Jaun ■*;. Meerza Mahomed Hadee, ] Ind. J nr, 40. 

4 Ld money Dosace i\ JudoouatH Shaw. 1 Ind, Jur., 310. 

4 Li llie r. The Land Mortgage Bsuik, IS W, IL T 2G9. 

15 But aee Yenkobf *?. Rambhaji, 9 Bom. JL C Rep., 12, 

* Jnggodnmba Doseeo r. Pinldomoney DOfl&eej 15 B. L. R., 318 ; Bast 
Indian Kail way Co. i>, The Bengal Coal Co., I. L, R, 1 CrIc., 05 : The 
Delhi and London Bank r, Wordie, I. L, B , 1 Calc., 249 ; Kellie v. Fraser, 
I, L. R., 2 Calo,, 445 \ Juggemautih Doss i\ Rrijnattt Doss, I L. H.. 
4 Calc., 322. 

3 B&gr&ra ft, Moses, 1 Hyde, 2S4 ; flee also Jtiggodumba Dospoo v. 
Puddoinoney Do^ee, 15 B. L. 11.. 318 j Broughton e, Mercer, >4 B. L. 
E. t 142 ; Treepoora Soondery Dosage v, Deben&ronath Tagore, I. L. R , 
2 Cato.; 52. 

y Rajmohun Boson The Bast Indian Railway Co., 10 B. L. E., 241. 

Cockney v An demon, 31 Boar., 452, fii2. 

u Act- X of l«77. m, 

^ iHd, and see Maunder t\ tloyd, 2 J. and II,, 718- 

,s L, R* 9 Qh ( , 495, 
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money payable in England, The trustees were served out Leutom 
of the jurisdiction, appeared and answered, and entered __ 
into evidence ; and it was beld, that as they hail not 
demurred, or pleaded, or moved to discharge the order for 
service, the Court of Chancery had jurisdiction to deter¬ 
mine the questions between the parties, 

The Court, in enforcing equitable rights over, or titles to Cwgof 
land situated without the limits of its jurisdictiou, opeiv perso- 
at^s upon the conscience of the defendant or in personam, nam Mid 
not upon the property or in rem , and the decree, therefore, **'**—• 
does not directly affect the property f hut a trust of such, 
land is supported against a trustee resident within ilia juris¬ 
diction by a decree operating in personam? It is frnina- Laud may 
terial whether the lands are si tuated within the limits of 
the British empire or are in a foreign country. The country. 
Court of Equity will exercise its authority ii the defendant 
is with in its jurisdiction 4 In Angus v ; Angus? a hill was Aw*« 
brought for' possession of lands in Scotland, and for a dis- ^ 
covery of the rents and profits, deeds and writings, and fraud 
in obtaining the deeds was charged. The defendant pleaded 
the 19th article of the Treaty of Union, and that the 
lauds in question, and the matter prayed by the bill, 
were out of tho jurisdiction of the Court, Lord Hardwkke 
said:- “This Court acts upon the person as to the 
fraud and discovery, therefore the plea must bo overruled. 

To have made %ns a good pica, there ought to have been 
a further averment, that the defendant was resident iu 
Scotland, Tins had been a good bill as to fraud and 
discovery if the lands had been in Fiance, ii the persons 
were resident here; for tho jurisdiction of the Court 
as to frauds is upon the conscience of the party. 0\ 
course the Court of one country has no jurisdiction over 
the Court of another. In lord Grmstovm v. Johnston, LwdCraiw. 
the plaintiff suedto set aside a sale made in pursuance 
of a decree fraudulently obtained in the .absence of the 
debtor by the creditor, who himself purchased the pro¬ 
perty at the execution-sale. The property was situated 

1 Toller r. Carteret, 2 Vera,, 494* 

- Earl of Kildare r. Eustace, 1 Verm, 421 ; Ruber clean v w Roue, I Ait 
|S43; Oartertc, p. Petty, 2 Bw. f 32S/k 

Penn i\ Lord Baltimore, \ Yes,, 154. 

1 Earl of Kildare i\ Eustace, 1 Vera'-, 421* 

* I West, 22. 

0 See Scott v. Nesbitt, 14 Yes*, 43$. 

* 2 Ves, P 170. 
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Jjeutuuk in the Island of Sb Christopher in the West Indies, 
Sir R P ( Arden, M, II,, said :— li Upon the whole it comes 
" to this*—that, by a proceeding in the Island, an absentee's 
estate may be brought to sale, and for whatever inter¬ 
est he has, without any particular upon which they arc 
to bid; the question is, whether the Court will permit 
the transaction to avail to that extent. It is said, this 
Court has no jurisdiction* because it is a proceeding in the 
West Indies, It has been argued very sensibly that it is 
strange for this Court to say, it is void by the laws of the 
Island, or for want of notice, i admit I am bound to say 
that, according to those laws, a creditor may do this. To 
that law he has had recourse, and wishes to avail himself of 
it* the question is, whether an English Court will permit 
such an use to he made of the law of that Island or of any 
other country. It is sold, not to satisfy the debt, but in 
order to got the estate, which the law of that country 
never could intend, for a price much inadequate to the 
real value, and to pay himself more than the debt for 
which the suit was commenced, and for which only the 
sale could be hoi den. It was not much litigated that the 
Courts of Equity here have an equal right to interfere 
with regard to judgments or mortgages upon lands 
in a foreign country as upon lands here. Bills are 
often filed upon mortgages in the Wqgt Indies* The 
only distinction is, that this Court cannot act upon 
the land directly, but acts upon the conscience of the 
person living here. 1 Those cases clearly show that, with 
regard to any contract made, or equityj between persons 
in this country respecting lands in a foreign country, 
particularly in the British dominions, this Court will hold 
tlie same jurisdiction as if they were situatedin England. 
Lord H&rdwieke lays down the same doctrine.* Therefore, 
without affecting the jurisdiction of the Courts there, or 
questioning the regularity of the proceedings as in a 
Court of Law, or saying that thin sale would have been 
set aside either in law or equity there, 1 have no diffi¬ 
culty in saying, which is all I have to say, that this credi¬ 
tor lias availed himself of the advantage he got by the 
nature of those law a, to proceed behind the hack of the 


1 Archer v. Proton. Lord Ardglaese r, Muschamp, Lord Kildare f\ 
EuatiCe t l Eq. Abi\, I ; l Vern., TS, 136, 4UL 
a 3 Atk., 5S9. 
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(lettor upon a constructive notice which could not operate Lnc-Tvitt; 
to the only point to which a constructive notice ought, 
that there might he actual notice without wilful default: 
that he lias gained an advantage, which neither the law 
of tliis uor of any other country would permit. I will lay 
down the rule as broad as this: this Court will not permit 
him to avail himself of the law of any other country to 
do what would be gross injustice” 

Acting upon these principles, the Court of Chancery in 
England has decided questions relating to trusts of lands 
in Ireland, 1 * in the island of Sarkg in South America, 3 
and in the Whist Indies. 4 * It has ordered a sale of lands 
abroad/ and has given relief against a fraudulent convey¬ 
ance. 6 In Paget v, f£de } 7 it was held, that a foreclosure 
decree being a decree in personam depriving the mortgagor 
of his personal right to redeem, the Court had jurisdiction 
to make such a decree in respect of a mortgage between an 
English mortgagor and mortgagee of land in on© of the 
colonies. 

Thera must he a privity between the plaintiff and de~ Privity, 
fondant, and it must appear that some contract or personal 
obligation has been incurred moving directly from the one 
to the other® 

The jurisdiction of the Court is founded like all other Injunction 
jurisdiction of the Court, not upon any pretension to : he 
exercise of judicial and administrative rights abroad, hut iV'othV ^ 
on the circumstance of the person of the party on whom^uns, 
the order is made being within the power of the Court. 

And, acting upon the foregoing principles, it can restrain 
the party within the limits of its jurisdiction from doing 
anything abroad, whether the thing forbidden be a convey¬ 
ance or other act in pais, or the instituting or prosecution 
of an action in a foreign Court.** 

And therefore the Court oF Chancery in England has 
restrained persons within the jurisdiction from suing in 

1 Earl of Kildare *\ Eustace, 1 V«rn M 421 : Cartwright p. Pot-tus, 2 Oil, 

Ca, 214 ; Earl ui Ardgt&sse v. Mu^Uamp, I Vern , 75, 

■ Taller t). Carteret. 2 Vern,, 495, 

I Coed Coed, m Beav,. SI4. 

* Eord Cranatown v. Johnston, 3 Vm, t 182, 

3 Ttobe rdeau r. Roub. 1 Atk.. 543. 

* Earl of Ardglayse f* Muachamp, l Vern., 75, 

T L. IL, 18 Eq. 118. 

II Norris r. Chambres, 29 Beav,, $46—254. 

6 Lord PortarUngtor r, Soul by, 3 M. & K., 10S. 
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the Ecolos =istieul Court/ the Admiralty Court:/ in tile 
Courts in Ireland,' 1 * * 4 Scotland/ and the Colonies/ and has 
restrained a defendant from taking possession/' 

If, however, a contract relating: to land situated out of 
the jurisdiction be one which the lex loci re& sitae renders 
incapable of fulfilment^ the Court will not enforce the con¬ 
tract against the proceeds of a sale of such land coming to 
the possession of parties within the jurisdiction, though 
they take such proceeds bound by the same equities as 
affected the party to the contract under whom they claim/ 

The decree of the Court does not, as we have seen, affect 
the property directly. It is a personal decree ordering the 
defendant to do certain things. If Ire neglee&s or refuses 
to obey these orders, he can he imprisoned for an indefinite 
period for contempt of Court, and his property within the 
jurisdiction can be seized, and thus lf his conscience is oper¬ 
ated upon. 1 ’ If, however, lie fa able to evade the process 
of the Court for arrest ami ha.- no property in the country 
which can be seized, the decree is of course practically use¬ 
less* 

Moveable property lias no locality, but is subject to the 
law which governs the person of the owner. Accord¬ 
ingly, moveable property abroad belonging to a British sub¬ 
ject may become the object of a trust, which will be recog¬ 
nized in this country/ 

I shall now deal with the object for which the trust is 
created. We have seen already, ante, p, 19, that trusts may 
be divided into lawful and unlawful, and that all lawful 
trusts may be enforced by a Court of Equity, and that, as a 
rule it may bo laid down, that a trust is lawful until the 
contrary is shown; and that whore a trust is unlawful 
and fraudulent, a Court of Equity will remain neutral, and 

1 Hill r. Turner, 1 Atk., 516 ; Sheffield ' . The Duchess of Buckittgliani- 
shire, 3 M, and K , 628. 

- Blad ■}•. Bamfjold. 3 Swaixst., 604 ■ Jarvis v> Chandler, I % k K.. 319. 

■ [ Lord Portarlitigton v. Soulby, 3 M, k K. f 104 ; Booth e\ Lejeester, 
1 Keen. 519, 

4 Kennedy v. Earl of Oasailifl, 2 313; Innes t\ MitOhell, 

4 Drewxy, 57, 

B Bunbury v. Banbury. IBetw,318. 

Cransbown v, Johnston, 6 Vea., 278 ; Hope t\ Carnegie. L. R-, % Oh, 
320. „ , 

■' Waterhouse r. Standiiekl, 1 ) Haro, 234 ; 10 Haro, 254 j Khms V. 
bres, 20 Beav-t 240 

* Sen IS orris r. Chambrts, 20 Eeav,, 24fp 253. 

-* Hill on Trustees. 3 ; Hill p. Ileardun, 2 Bom, 608» 
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will neither enforce live trust nor relieve the person ere at- Lkcturk 
mg it, unless the illegal purpose fails to take effect. In ^ 
considering whether the object of the trust is one per¬ 
mitted by the law, the general rule to be followed is, ^ cnorfll 
that the intention of the author of the trust is to ho mi* for 
carried into effect, where it is not against good policy; 1 
u it is the intention of the party that creates and governs ti.tr mist 
uses and trusts, 112 f a trust is created by the contract tawful - 
of the party, and he may direct it as he pleaseth.”* 

“What the Court looks at in all charities 3J (and the 
rule applies equally to all other trusts) said Bomilly, 

M. R/ J “ is the original intention of the founder, and apart 
from any question of illegality ami various other questions, 
this Court carries into effect the wishes and intentions 
of the founder of the charity: and where it ^ees that 
those intentions have not been carried into effect, it 
rectifies the existing administration of the charity 
for that purpose* If it cannot carry them into effect 
specifically, it carries them into effect m nearly as may be, 
and with as close a resemblance to them as it can” This 
rule has been applied to trusts created by Hindus* 

In considering whether the object of a trust is legal or Indian 
not, it will be useful to bear in mind the provisions of 
s. 23 of the Indian Contract Act :■— 

“ The consideration or object of an agreement is lawful, unless— 

it is forbidden by law, or is of such a nature that, if permitted, 
it would defeat the provisions of any law : or 

is fraudsilout; or 

involves or implies injury to the person or property of 
another; or 

t)ie Court regar t \s it as immoral or opposed to public policy. 

In each of these cnees, the consideration or object of an agree¬ 
ment is said to be unlawful. Every agreement of which the 
object or consideration is unlawful is void. 

Illustrations* 

(a.) A agrees to sell Ins house to B for 10,000 rupees. Here, B's 
promise to pay the sum of 10,000 rupees is the consideration for 

1 Burgess v. WheatG, 1 Eden, 19{h 

* The Attorn ey‘General Sands. Haidrea, 494 . p*T Lord Hale, 

a Piwktt re The A t to r m y - G eu er r;l , Hard res, 469, pftr Lord Hale* 

1 Attorney-General i.\ Denham School, 2'1 Bflsv., 355. 

* JatmAin Alohan Tagoie v* Ganendra Mohan Tagore, 9 B. L. R., 37T* 
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A'e promise to sell the home, and A f $ promise to sell the house In 
the consideration for B's promise to pay the 10,000 rupees. 
These are lawful considerations. 

(£,} A promises to pay B 1,000 rupees at the end of six 
months, if C, who owes that sum to B , fails to pay it. B pro¬ 
mises to grant time to G accordingly* Here the promise ot each 
party is the consideration for the promise of the other party ? arid 
iitfcy are lawful considerations. 

(c>) A promises fora certain sum paid to him by B to make 
good to B the'value of his ship, if it v wrecked on a certain 
voyage. Here* A\? promise Is the consideration for B*t payment, 
and IPs payment Is the consideration for A*a promise, and these 
are lawful considerations, 

(cL) A promisee to maintain BA child, and B promises to 
pay A 1,000 rupees yearly for the purpose. Here, the promise 
of each party is the consideration for the promise of the other 
party. They are lawful considerations. 

{L) A , i?, and C enter into an agreement for the division 
among them of gains actjnired, or to be acquired, by them by 
fraud. The agreement is void, as its object is unlawful. 

(£) A promises to obtain for B an employment iiUho public 
sendee, and B promises to pay 10,000 rupees to A . The agree¬ 
ment is void, ns the consideration for it is unlawful. 

(g,) A, being agent for a landed proprietor, agrees for money, 
without, the knowledge of bis principal, to obtain for B a lease 
of land belonging to his principal The agreement between A 
and B Is void, as it implies a fraud by concealment by A on bis 

principal* tt t . 

(A.) A promises B to drop a prosecution which he has insti¬ 
tuted against B for robbery, and B promises to restore the value 
of the tilings taken. The agreement is void, as its object is 
unlawful* 

(i) A'& estate is sold for arrears of revenue under the provi¬ 

sions of an Act of the Legislature, by which the defaulter 
is prohibited from purchasing the estate, 1L upon an under¬ 
standing with A, becomes the purchaser, and agrees to convey 
the estate to A upon receiving from him the price which /> 
has paid. The agreement is void, as it renders the transaction 
in effect a purchase by the defaulter, and would so defeat ihe 
object of the law, 

(/,} A, who h B's rrmkhtar, promises to exercise his influence, 
m such, with B in favour of C, and C promises to pay 1,000 
rupees to A * The agreement is void, because it is immoral 

(L) A agrees to let her daughter to hire to B for concubi¬ 
nage* The agreement is void, because it is immoral, though 
the letting may not be punishable under the Indian IcnaL 
Code.” 


ILLEGAL TRUSTS, 3$ 

It appears, therefore, that if the object of the trust is Ljccturh 
contrary to the policy of the law, or if it is founded ** 
upon, ah illegal or immoral contract, it will be void. 1 For Trusts cun- 
example. if the trust is based upon a transaction forbidden to 
by the law, 2 or h intended ns a fraud upon an act 
the Legislature, 5 such for in stance, as a fictitious and fraud u- founded 
lent eon veyauce for the purpose of obtaining a property 
qualification to enable the grantee to vote at elections/ 4 tract vti d* 
it will be void. In May v. May? a conveyance of pro* 
party by a father to Ids son, to give him a qimliiication 
to vote, was held not invalid, but a bounty. In Groves 
v. Groves? property was purchased by one person and con¬ 
veyed to another in order to give the latter a vote at 
Parliamentary elections, and the Court refused to assist 
the purchaser, and a suit by him, seeking to make the 
grantee a trustee, was dismissed,' So an assignment Assisn- 
uf the half pay of an officer in the army is bad. Forfo^tof 
half pay is intended by the State to provide decent llill L^r- 
maintenance for experienced officers, both as a reward for 
their past services, and to enable them to preserve such a 
situation that they may always bo ready to return into 
actual service. It materially ditiers, therefore, from the 
general ease of expectancies, which may be assigned; for 
in the latter ease, no public interest is thwarted. Tims 
a pension is equally uncertain as half pay ; but as no future 
benefit is meant to arise to the State from granting it, a 
material difference arises between tliein." So also an 
attempt by a Hindu to create any estate,—such for instance, 
as an estate tail—which is unknown and repugnant to the 
Hindu law, is void. 2 * 

Among trusts which, according to English Jaw, are void Trust* for 
as being contrary to public policy, may be mentioned 
those to provide for future illegitimate children. Such diiidrert- 
trusts are held to be void, because they tend to encourage 
immorality. Tim law on this point, so far as regards per* 

* 8m Attorney-General i\ Pearson, 3 Mer., 3£W ; Hamilton . Waring, 

2 Blight 200 ; Earl of Kjngetpn t\ Lady Pieroponfc, 1 Vein., 5- 

2 L\r ptirtv Dyster, l Mar., 172. 3 Curtis i?. Ferry , 6 Ves, f 73G. 

4 Childers r. Childers, X K. and J., 310; 1 Bo G. and J., 432 ; Ash¬ 
worth ?\ Hopper, L, 11., 1 0, P. IX, 178. 

s 33 Beav., SI. * 3 Y. & J,. IfiB. 

* See Heat r. Portington, 1 Salk., 102 ; Adliugton v. Caun r 3 Atk,. 154. 

* Stone *). Lidderdale* 2 Ansfc, t 533. 

* ScKn-jeemoney Doasee v. Denehundoo Mulliek, 0 Moo, I, A., 520; 

J at indr a Mohan Tagore t\ Gan end r a Mohan Tagore, 0 li, L B., 377. 
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Lectujui gons subject to English law, will be found in the ease ol 
1 Oce lesion v. Fullalove} 

There a testator, who had gone through the ceremony 
of marriage with Margaret Lewis, his decease I wife's sister, 
who had two daughters, Catherine and. Edith, by him, and 
who was envoi e+e with a third at the date of the will, gave 
a moiety of his property to trustees in trust for .Margaret 
Lewis for life, and after death, for his reputed children 
Catherine and Edith, and all other children which he might 
have or be reputed to have by Margaret Lewis, then bom 
oi’ thereafter to bo born. The third child, Margaret, was 
born before the testator’s death, and was acknowledged by 
him as his child. Wickens, V. C ;J considering that the case 
was governed by the decision in FTcitt \. Mathew, he i 
that Margaret waa not entitled to share in the testators 
property* On appeal, Lord Solborne, L. C., differing Iron* 
James and Hellish, L. JJ„ agreed with the decision ot 
Wickeds, V. C., thinking that he was bound by the authori ¬ 
ties. The Lord Justices, however, held, that there was 
nothing in the authorities to prevent a child coining into 
existence between the date of execution of the will and the 
death of the testator from taking under the will, and that 
Margaret was entitled to share. 

The principle of the decision is, that a gift by a testator 
or testatrix to one of his or her children by a particular 
person, is perfectly good, if the child has acquired the repu- 
tat ion of being such a child as described in the will before 
the death of the testator or testatrix; 1 
rrm for But a trust for an illegitimate child in being, or venire 
iiii^iumate } fc the time of tiie creation of the trust, is good the 
^ ,ktren ln Slid k dearly designated as the object ofthegifL*“ hi 
order/ 1 said SfcuaH, V. C*/ “ that any ^ legatee—whetaer the 
legacy he to a class or to an individual—may take, it is 
necessary that the person or the class should he clearly 
described. Where a gift is made to a child or to children as 
a class, the natural and proper meaning of the word * child 
or ' children' is legitimate child or legitimate children; but 
if the object of the gift k clearly described and clearly ascer¬ 
tainable from the words oi the will, it matters no dung 
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i x IS 9 Clu, 147. 3 22 Beav. 338. 

• raGotuhviiis Trust, L,R., IT Eq., 346. See also Elba *>. Houston, 
[ 4 , R., 10 C. D.. 2 .H 6 ; Megfeon v Kindle L It., 15 G. D, 198. 

1 Med worth r* Pope, 21 Beav., 71. 

• Holt *?. Siudrey, L. B., 7 Eq*, 173. 
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whether the object oi the gift be legitimate or illegitimate, LECTrars 
because an illegitimate child, or a number of illegitimate 
ehildreis as a class if properly describe^ may be a legatee or 
kgafocjB just as well as legitimate children.” 1 It is merely 
a question of designation. " The principle which may fairly 
be extracted from the cases upon the subject is this, the term 
1 children 1 * in a will primd fade means legitimate children ; 
and if there is nothing more in the will, the circumstance 
that the person whose children are referred to has illegiti¬ 
mate chifdren will not entitle those illegitimate children to 
take. But there are two classes of eases in which that prim4 
facie interpret at ion is departed from. One class of cases is, 
where it is impossible from the circumstances of the par¬ 
ties that any legitimate children could take under the 
bequest. The other class of cases is, where there is, upon 
tlio face of the will itself, and upon a just and proper 
construction and interpretation of the words used in it, an 
expression of the intention of the testator to use the term 
4 children J not merely according to its priind fitcie meaning 
ot legitimate children, but according to a meaning which 
would apply to, and would include, illegitimate children," 

In order to interpret the words of the will, it is always not 
only allowable, but it is the duty of the Court, to obtain the 
knowledge which the testator had of the state of his family, 

SO as to ascertain whether the testator intended illegitimate 
children to take under general expressions used in the will 4 

A trust for a purpose which is forbidden by iawis unlawful. Trust far- 
As an example may be mentioned secticm 13 of Bang. Segu- lf > 
laden of 1793, which forbids Collectors from conferring on 
their public officers any private trust relating to their per* 
tfon&I concerns * 

Another doss of trusts, which are void as being against Trusts 
public policy, are those in which an attempt is made to 
postpone the enjoyment of property for an indefinite of^'^enV 
period, or to prevent the alienation of property for evei\? rr * B ™ n ' 
Buck trusts are considered to be injurious to the good of tiJo. a 

1 See also Clifton t\ Good ban. L, IL. 6 Eq.> 271?; Savages Robertson, 

L. it.. 7 Eq. a ,176. 3 Lepine r. Beau, L. JL, 10 Eq.. /6th 

s HIU v. -Crook, L. TT. r <5 E. Sc I., .App,, 265, per Lord Cairns, See also 
In rr Brown’s Trust, L. R, t 16 Eq., 

1 Gill <v. Crook, h, It., 6 JE. 5c l., App., 265; Dcriu Porin, L. It,, 

* h, k L, App 1 GfiS, 

4 8e« a3ao the Inpm Contract Act, IX of 1872, as. 26—28, which 
declare* Agreements in restraint of marriage, trade or legal proceedings 
to be void. 


38 


Lecture 

L 


Aw umiak- 
l ton, 


<SL 


ACCUMULATION 

the State, and will not. be enforced 1 “ A perpetuity/' said 
Lord Guildford, 2 “ is a thing odious in law, and destructive 
to the commonwealth ; it would put a stop to commerce, 
and prevent tho eirtmlauon of the riches of the kingdom ; 
and therefore is not to bo Countenanced in equity/' 3 

In England the rule is, that no remainder can be 
given to the unborn child of a living person for his 
life, followed by a remainder to any of the issue of such 
unborn person, the latter of such remainders being 
absolutely void. 1 The effect of this rule is to forbid the 
tying up of lands for a longer period than can elapse 
until the unborn child of soma living person shall come 
of ago; that is, for the life of a party now in being, 
and for twenty-one years after, with a further period 
of a'M \w mouths during gestation, supposing the child 
should be of posthumous birth, In analogy, therefore, 
to the restriction thus imposed on the creation of 
contingent remainders, the law has fixed the following 
limits to the creation of executory interests: it will allow 
any executory estate to commence within the period of 
any fixed number of now-existing lives, and an additional 
term of twenty-one years; allowing further for tho period 
of gestation, should gestation actually exist. This addi¬ 
tional term of twenty-one years may be independent or 
not of the minority of any person to be entitled f and if 
no lives are fixed on, then the term of twenty-one years 
only is allowed® By the Statute 39 arid 40 Geo, III, a 98, 
the accumulation of income is forbidden for any longer 
term than the life of the grantor or settlor, or twenty-one 
years from, the death of any such grantor, settlor, devisor- 
or testator, or during the minority of any person 
living, or en ventre sa mire, at the death of the grantor, 
dovinor ot testator, or during the minority only of any 
person who, under the settlement or will, would for the 
time being, if of full age, be entitled to the income so 

1 Bee the Duke of Norfolk’s caw, 3 Ch. Ca,, 20, 23, T13, 48. 

Duke of Norfolk a, Howard, 1 Vera,, 161. 
s For instances of attempt to create perpetuities by the creation o£ 
terms, see Flojer r, Baukes, L, E,, 8 Ktp, 115; Sykes®, Sykes, L, K., 
13 Eq . 50, 

1 Hay v. The Earl of Coventry, 3 T, It., 86 ; Brudenell t\ Elwes, I East, 
452; Colo t. Sowell, 2 H, L. C., 186; Moneypenny o; Daring, 2 D. M, 
C„ 145, 

Oailell v Palmer, 7 B%h, N, S., 202, 

• Williams cm Beal Property, 2th Ed,, 305, 
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directed to be accumulate. The law w m the same as hzcrwm 
regards trusts created by will in India up to the passing J 
of "the Indian Succession Act, X of 1865. By section 101 of 
that Act it is provided as follows 

it Ko bequest is valid whereby the vesting of the thing be¬ 
queathed may be delayed beyond the lifetime of one or more 
persons living at the testator’s decease, and the minority of some 
person who shall be in existence nfc the expiration of that period, 
and to whom, if he attains full age, the thing bequeathed is to 
belong. 

Illustrations. 

(a.) A fund h bequeathed to for his life, and after his 
death to B for his life, and after B's death, to such of the sons 
of B as shall first attain the age of 25, A and B survive the 
testator. Hero the son of 2>\ who shall first attain the age of 25, 
may be a boh bom after the death of the testator ; such son 
may not attain 25 until more than IS years have elapsed from 
the death of the longer liver of A and B; and the vesting of 
the fund may thus be delayed beyond the lifetime of A and If, and 
the minority of the sens of B . The bequest after B f & death is void. 

(5.) A fund is bequeathed to A for bis life, and after his 
death to B for his life, and after JSV death to such of B'a sons 
as shall first attain the age of 25. B dies in the lifetime of 
the testator, leaving one or more sons. In this rase the sons of 
B are persons livifig at the time of the testator’s decease, and 
the time when either of them will attain 25 necessarily falls 
within his own lifetime. The bequest is valid, 

(c.) A fund Is bequeathed to A for his life, and after his death 
to B for his life, with a direction that, after I ?*3 death, it shall 
be divided amongst such of B*$ children as shall attain the age ot 
18 j but that if no child of B shall attain that age, the fund shall 
go to Cl Hf.re the time for the division oi the fund must, arrive 
at the latest ufc the expiration of 18 years from the death of B, a 
person living at the testator’s decease. All the bequests are valid, 

(d.) A fund is bequeathed to trustees for the benefit of the 
testator's daughters, with a direction that if any of them marry 
order age, her share of the fund shall be settled so as to devolve 
after her death upon such of her children as shall attain the 
age of 18. Any daughter of the testator to whom the direction 
applies must be in existence at liis decease, and any portion of 
the fund which may eventually bo settled us directed, must vest 
m b later than 18 years from the death of the daughter whose 
share it was, AU these provisions are valid,” 

The rule in this section, it will bo seen, does away alto¬ 
gether with the absolute term of twenty-one years, and. 
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owing to the definition of minority, reduces to eighteen 
yeaxfi (or to eighteen and the period of gestation when the 
person in being is unborn) the twenty-one years which 
went to make up the period according to the English law. 1 2 
This section of the Succession Act" applies to Hindus, 
Jains, Sikhs, and Buddhists, 

According to Hindu law, a perpetuity, save in the case of 
religious and charitable endowments, is illegal. Thus trusts 
to accumulate property for ninety-nine years," to accumulate 
until the fund reached three lakhs; 1 and to postpone enjoy¬ 
ment until the testators children reached the age of twenty- 
one/' have been hold to be void ; and the rule cannot be 
avoided by means of a colourable dedication to an idol/ The 
law of wills among Hindus is analogous to the law of gifts ; 
a person capable of taking under a will must bo such a 
person as could take a gift inter vivos, and therefore must 
either in fact or in contemplation of law be in existence 
at the death of the testator, and therefore a gift to an 
unborn child, except in the case of an infant in the 
womb, or au adopted son, is void/ And what cannot 
be‘clone by a gift, cannot he done by the intervention of a 
trust n So a trust for the maintenance of a family for 
ever is void/ But a father may did ay the rights of his 
issue by interposing a valid estate previous to theirs/ 0 

It m against the policy of the law to permit a trust to be 
created with a condition restraining alienation of the 
interests of the cestui quo trust generally. For instance, a 
devise to trustees upon trust for daughters for their u sepa¬ 
rate and inalienable use” is too remote and void/ 1 And 


1 Stokes’s Succession Act. 82, 

3 Kmimrn Asima Krishna Dab 

2 B. L. ft., 0. G, IK 

1 &. M. KrialLtiaramani Dud v . 


a Act XXI of 1870, s. 2. 
tK Kamara Ktmnra Krishna Deb, 

Anaiula Krishna Bose, 4 B. L. R., 
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s S, M, Bramamayi Dasi r, J&gee Chandra Dufcfc. 8 B. L. R., 400. 

* FrotnoUio DoSfeco r. Radhikn Porsaurl Dutt* 1 B, L. R., ITS, 

7 Jatlndra Mohan Tagore t», Q.anendra Molt an Tagore, 0 B. Tj* R„ 377 ; 
So lid a miner Doase© iTog6$h Gbunder Dtifct. I. L. It,, 2 Oale. 202 < 

Bhoohun Mob ini Debut# Hurirth Chunfler Chowdhry, I. L. It,, 1 Oalo., 27 ; 
Khorodemoney T>omm ». Doorgamoney Rosace, T. B, Ib, 4 Oalo, f 450 i 
Chundramoney Dos-ace r, MotBal Mulliak. 5 Calc., 406. 

H Kmhnarartmiii Dcsi f. An&nda Krishna Bose, 4 B. L, It., O. 

231 Rajender Xhjtfc v. Sham Oh and Mitter, I. L* fL r h Calc., 106 ; Kitlly 
Praaono Mitwr ?,\ (Jopee Nauth Kur, 7 Calc.. 24 L 

* Chundramoney Dosses r, MotiM Mnllicki 6 Calc., '136* 

111 HiixfOAodnctlty ». Oowar Kktonanth, Fnit.* 303, • \ 

« Armitage r, Coates, :>r> Beav. f 1 ; hi re Onrgrtigh&me'B Settlement, 
h. R,, 11 Eq., 321; In rc league's Settlement, L. It., 10 Bq.. 564, 
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snob a restriction is void bj both Hindu and Mali omc Jan I*kctueb 
law. Tims, when a father, during his son's minority, gave __ 
certain property to him and on delivery of possession got 
from him a document stipulating _ that he would not 
alienate the, property, and that, on his death, the property 
should return to the father,—it was held, that the condition 
against alienation was absolutely Void. 1 Ro, trusts prohibit¬ 
ing or restricting the right of partition are void." Aliena¬ 
tion to a particular person may be restrained, but aliena¬ 
tion generally, being repugnant to the estate, cannot. So a 
trust may be created in favour of a man, to determine ami 
go over on his bankruptcy, 1 but a trust to continue after 
bankruptcy would be void.* For instance, a proviso in 
a will that the cestui que. trust shall not liaVe power to 
sell, mortgage or anticipate the income of the trust fund, 
will not "prevent the assignee from taking the income on 
the bankruptcy of the cestui que trust/' Such a con¬ 
dition is inconsistent with, and repugnant to, the gift, 

It is one of the incidents of property that it shall vest 
in the assignees of a bankrupt for the benefit of Ms 
creditors arid this incident cannot he taken away by the 
author of the trust. 7 So the right^of alienation is one of the «ion 
incidents of the absolute ownership of property ; and tiiere^ aUenatW 
fore if an absolute gift without the intervention of trua- ii«a- 
toes is followed by a condition restricting the right of. 1 "* ' 
alienation, the condition is wholly void. 4 

Where trustees ha ve a discretion as to the manner of insolvency, 
the application of the trust-fund for the benefit of to 
cestu ? que but no powoi to apply it otherwise 

than for hm benefit during his life, the discretion is a dis¬ 
cretion. subject to the incidents of property, and is conse¬ 
quently terms liable upon the insolvency of the cestui que 


1 Ki boh Amiruddanla Muhammad r, Naten Srinivasa CJiarlu* (. Mad. 
H C U., 356. Seri Kumarii Abuoh Kmima Deb v. Kumatfl Komar* 
TCmhmi Deb, 2 B. 1 , O. <3 , 25 ; Hitai Charan Fpe v. S. M. Gang* 
Bapj. 4 B. L. R + , O, C. s ; Piomotho Dosses Kadhika Pershaud Dafct, 
H R L. R., 17o. 

- MutavtS 328.350, 410. 

5 Co, Litt,, ss, m, 361,862. 

1 Brandon v, Robiu^Oil, 18 Yen., 433. 

* Craves u. Dolphin, 1 Sim., Ob ^ 

■ Green *. Spicer. 1 TL k M , 395 : Snowdon t>. Dales, 6 Sim.. i>2l. 

’ Brandon v, Robinson, JS Ye?„ 433 ; Bird r. Johnson, IS Jut.. 9 n.. 

" Bradley v. Peisoto. 8 Vea.. 834; Row* v. Ro**. 1 Ja». & W. 164 :W»w 
r. Gann, 10 B. and C„ 433 ; Hood o, Oglntldor, 34 B*»v.,-6U; liunt- 
rouistou r. Furber, L, R,, 8 C. V., 3S5. 
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Lecture trust. The life-interest enures for the benefit of the crcdi- 
tors, and any attempt to continue the insolvent in the 
enjoyment of the property is in fraud of the law, 1 

But whore a testatrix bequeathed a share of her residue 
in trust for her nephew for life, and by a codicil, after recit¬ 
ing that her nephew had become bankrupt and insane, 
she directed the trustees to apply during his life the whole 
or such part of the interest of the fund, at such times, in 
such proportions, arid in such manner, for the maintenance 
and support of her nephew, and for no other purpose what¬ 
soever, as they, in their discretion, should think most expedi¬ 
ent,—it was held, that the nephew’s assignees were not 
_ entitled to any portion of the provision made for him. The 
' cases of Green v. Spicer*Snowdon v. Dales? and Piero j v. 
Robert#* were distinguished, on the ground, that in those 
cases the gift took effect before the donee became bankrupt, 
and the income of the fund was either t.o be paid to the 
donee or to be applied for his benefit generally. Whereas 
in the case now under consideration, the trustees were only 
ttMi|>ply such sums as they thought fit for maintenance and 
support, there was a trust created for the mere special pur¬ 
pose of supporting and maintaining rim nephew, and under 
such a trust the assignees could take no interest. 6 

If a trust is created for the benefit of two or more persons, 
and one becomes bankrupt or insolvent, the assignee will be 
entitled only to his proportionate part. In Faye- v. Watf 
freehold and personal property belonging to the husband was 
conveyed to trustees upon trust to receive the rents and pro¬ 
fits, “and pay and apply the same when received, unto or for 
the maintenance and support of the husband, his w ife, and 
children, or otherwise if the trustees should think proper, 
to permit the same to be received by the husband during 
his life, without power to charge or anticipate.” The hus¬ 
band became bankrupt, and in a suit by the assignees claim¬ 
ing the whole income of the trust-property,—it was held, 
that a trust had been created for the maintenance and sup¬ 
port os' the wife and children out of the property during 
the husband’s life. Lord Larigdale, M. R., said:—“ I am of 
opinion that, so long as the wife and children were main- 

1 Green i\ Spicer. I R and M*, 305 j Piercy v. Roberta l M, and K,, 4 ; 
Snowdon r. Dalex 6 Sim,, 521 ; Younghnsband v, Gisborne, I Coll*, 400, 

J ! R. and M. H$S* s 6 Siim, S24. 4 J M, and K,, 4* 

■ Twepeny t , Pevton, 10 Sim., 437. See Me Sanderson's Trust, 3 K, 


rtnd J-, 497, 
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tained by the husband, the trustees had a discretion to give Lbctc&k 
him the whole income, but that it was their duty to see *" 
that the wife and children were maintained* The assignees 
take everything subject to what is proper to be allowed for 
the maintenance of the wife and children/' Again* where 
property was vested in trustees upon trust to pay the 
rents and profits to a certain person for life, provided that, 
if he became bankrupt, the trustees should apply the ren ts 
and profits in or towards the maintenance, clothing, lodging, 
and support of the cestui qua trust, and his then or any 
future wife ap'd his children, or any of them, as the trustees 
should* in their discretion, think fit-,—it was held, on the 
bankruptcy of the cestui que trust, that his life-estate was 
forfeited at the time of his discharge,— that, from the date 
of the vesting order to the time of the discharge, the rents 
and profits of the estate belonged to the assignee ; that, upon 
the discharge taking place, the discretionary powers given 
to the trustees by the settlement might be exercised by 
them in favour of the insolvent, his wife* and children 
collectively, or in favour of any of those persons to the 
exclusion of the others, — -and that fo whatever extent the 
power might be exercised in favour of the insolvent, the 
benefit which he would take by the appointment would 
vest in the assignee/ 

Again, where a testator bequeathed his residuary estate 
to trustees, and, after making a provision out of it, for the 
benefit of his sou and for his life, and, after the sons death, 
for his wife and children, directed that, if Ids son should 
assign or charge ? lie interest to which he was entitled for 
life, or attempt or agree to do any act whereby the same, 
or any part i hereof, might, if the absolute property thereof 
were vested in him, be forfeited to, or become vested in, 
any person or persons, then the trustees should pay and 
apply the said interest for the maintenance and support of 
his son and of any wife and child or children he might have, 
as the trustees in (heir discretion should ihink fit,—it was 
held, on the bankruptcy of the son, that the trust for the 
benefit, of the son, Ms wife, and children was valid, anti 
that the assignees were not entitled to any part of the 
provision. Shadwell, V. 0., said:—'There is nothing in 
point of law to invalidate such a gift that 1 am aware 

1 Lord Bnru, 2 V* and C, C.C. t US. Sec also Holmes v, Penney, B K, 
and J, f 90, 


44 


INSOLVENCY, 


<SL 


Tiwjttjbb of. It dees not follow that anything was ot. necessity 
I. to be pair! ; but the property was to be applied; and 

- there might have been a maintenance of the son, 

ami of the wife, and of the children, without their receiv¬ 
ing any money at all. For instance, the trustees might 
take a house for their lodging, and they might give three- 
tions to tradesmen to supply the son and the wife and 
tiie children with all that was necessary for maintenance : 
and, therefore, my opinion is, that I am not,at liberty to 
take this as a mere gift for the benefit of the sod simply : 
but it is a gift for bis benefit in the shape of maintenance 
and support of himself jointly with his wife and children ; 
and if that is the true construction of the gift in question, 
the result is, that the assignees are not entitled to auy- 
thing.” 1 In Kearalny v. Woodcock, 3 Wigrain, V. C-, in a 
similar state of circumstances said, that it was not of neces¬ 
sity that any part of the trust-funds, under such a gil t, must 
bo applicable for the separate benefit of the bankrupt; 
the whole property might not be more than sufficient tor 
the support and maintenance of the wile ami children; 
and the benefit which the bankrupt derived from the pro- 
i,fifty might not be capable of severance ; it might be oi 
such a kind that no definite portion of the principal or 
income could, in respect thereof, be diverted from its appli¬ 
cation for the benefit of the other members of the family, 
ea the joint occupation of a house, which was necessary 
for the habitation of the wife and children, the expense 
of which was not increased by the circumstance, that ft 
was also the abode ot the bankrupt. 

A trust for the benefit of a person until his bankruptcy 
or insolvency, then in the discretion of the trustees for the 
subsistence of himself and family, was held in livppon v. 
Norton? on the insolvency taking place, to entitle his three 
children to three-fourths of the fund, and the assignees to 
the remaining fourth. This case goes further than Page v. 
W&v* and KeanUy v, Woodcock In Wallace v, Andet- 
P <rJ the trustees were, after the bankruptcy ot the hus¬ 
band and the death of the wife, to pay the income m 
such manner, for the maintenance and support, or other¬ 
wise for the benefit of the husband and the issue, as they 


1 Godnen v. Crowhurst, ]0 Sim,, 042. 

» Si>e also Wallace And&Boa, 10 fi&Ik 
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micht think proper. It was held, that the discretionary lecturo 
power of the trustees, as to the application of the income., _ 
was not taken away by the bankruptcy, so as to entitle 
the objects to take equally. An inquiry was directed as 
to what had been properly applied for the maintenance oi 
the issue, and the assignees were declared to be end tied to 
the surplus. Bom illy, M, B., said " 1 am not satisfied that 

the point which has arisen in the present case was argued 
in HippoH V. tfovii m. 1 To say that the discretion of the 
trustees as to the application of the income was gone by 
the bankruptcy, is to say that it never arose, and the 
object of the trust would therely be defeated. I am not 
sure that the Court would not, in a case like the Present, 
follow the rule laid down in Eearshy v. Woodcock. 

Although, as appears from the above authorities, a trust on 
restraining alienation of the interests of the _ ce&m que bwik- 
tnid generally, or attempting to continue the interest of 
the cestui qua trud after his bankruptcy, is void, yet there 
is no objection to a trust to determine, in case the eedm 
uuk trust shall become bankrupt or insolvent, 3 or shall 
attempt to assign or incumber his interest,* The interest 
of the cestui que trust in such a, case determines as soon as 
the act forbidden is done, even though the interest )s still 
in expectancy, Thus, where property was settled in the year 
1S2S on a wife for life, with remainder to the husband, 

« until he should make any composition with his creditors 
for the payment of his debts, although a commission of 
bankruptcy should not issue against him ; and m 1842, 
the husband’s principal creditors agreed to take a composi¬ 
tion or. their debts secured by bills, and top wife did not 
die until 1852 —it was held, that the composition, though 
it was imt made with the whole of the husband s creditors, 
and was made during the wife’s life, and did not afect 
the tn*st-property, nevertheless operated us a mrteifcure oi 
the husband’s interest 5 So the interest will determine upon 
the execution of a composition deed by the cestui que 


i 2 TWfc* G;t. J 8 Hare. 1S5, 

* lockvcr •<?, Savaife. 2 Str„ IM7 j E* parte Oxley* 1 B. and B„ ; 
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Lkcture trust, oven though he does not become bankrupt or nmol* 
L vent, or execute any assignment of the property for the 
— ~ benefit of his creditors. 1 If a sum of money is loft for 

the purpose of purchasing an annuity for a particular*per¬ 
son, with a condition that it shall determine if the annui¬ 
tant shall at any time sell, assign, incumber, or in anywise 
dispose of or anticipate the same, the annuitant will not 
be entitled to the value of the annuity. 2 The imles to 
be followed in determining questions of this class were 
thus laid down by Turner, V, C., in Rochfoi'd v. Ilachmrm:^ 
First, that property cannot be given for life any more than 
absolutely, without the power of alienation being incident 
to the gift; and that any mere attempt to restrict the power 
of alienation, whether applied to an absolute interest or to 
a life-estate, is void, as being inconsistent with the interest 
given; and secondly, that although a, life-interest may bo 
expressed to be gi ven, it may be well determined by an 
apt limitation over. And he also expressed an opinion that 
the life-interest might be well determined by a proviso for 
cesser, although it be not accompanied by any limitation 
over, for no greater effect could, he thought, be given to 
a limitation over than to an express declaration that the 
life-interest should cease. This latter point was expressly 
decided by Wood, V, 0., in Joel v. Millsl 
Trust.to a clause providing for the determination of the Interest 
waning of the cestui que trust upon the happening of a particular 
of parm event within a specified time, whether the time is certain 
eular event* or uucer t a j n> j s good, c//. 9 a danse providing against dispo¬ 
sition during the life of a third person,* or before attaining 
a certain age. ,s 

When property is settled on A for life, and after her 
death on B fur life, until he shall become insolvent, and 
then, over, the gift over takes effect cm Ji's insolvency in 
A's lifetime. 7 

cifltwetof Clauses of forfeiture will bo construed strictly, and there- 
forfeiture f are ver y act provided against must have been done, 
»trkiir! d Thus a proviso giving property over., if the cestui qwe trust 


should alienate, or attempt to alienate, it does not come 


1 BiJlson r. Crofts, L, R., 15 Eq ., 814* 
' Hutton r. May, L. E.,8 0. 1) 148. 


5 $ Hare, 480. 
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into effect on his bankruptcy, which is an alienation by 
opt ration of law, and not a voluntary act. 1 It would, how¬ 
ever, come into effect if he presented a petition in insol¬ 
vency, see infra, note 10; and the penalty of forfeiture on 
bankruptcy is not incurred by a. composition with creditors. 2 
The words of the clause, however, may be so wide as to 
show that the author intended that it should come into 
effect upon the cestui qua trust doing any act which would 
affect the life-estate. 3 

So the giving a warrant of attorney will not work a 
forfeiture, unless done as a contrivance to evade the prohi¬ 
bition against alienation; 4 nor, even in England, will the 
marriage of a fame sole cause a forfeiture of an annuity 
which k to determine upon the annuitant’s doing any act 
by which the property * should be vested or become liable 
to be vested in any other person.” B Ho a charge on arrears 
of an annuity is good, 6 or a charge on the income as it 
accrues. 7 

A general assignment of property will not include pro¬ 
perty liable to forfeiture, 8 

Where there is a clause of forfeiture on bankruptcy, 
and the cestui qua trust becomes bankrupt, and the 
bankruptcy is annulled before any beneficial interest in 
the property has come to the assignee, the clause will not 
take effect.® _ 

The presentation of a petition in insolvency by the insol¬ 
vent himself is a voluntary act, and as the property of 
the insolvent vests in the Official Assignee, the presentation 
of a petition would, be an alienation of his property, and 
would work a forfeiture. 1 ® 

The owner of property, whether moveable or immove- 


1 Lear e. Leggett, 2 Sim., 173; Whitfield v. Prickett, 2 Keen, 
608. 

'* Muntefiore p, Enhboven, L. it.. 5 Eq., $5* 
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■ Bouficld i\ Harden, 22 Bc&v„ 217 ; me, however, Craven r, Bradley, 
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7 Cox t>. Bockett, 35 jfe&Y., 43. 
rt Fausgcfc v. Carpenter, 2 Dow. and CL, 232. 
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FAILURE OF TRUST* 


able, cannot create a trust of it tor Ms Own benefit to go 
over in case of Ms bankruptcy or insolvency* 1 

Any trust, as well as any contract for immoral purposes, 
is of course void." 

If the purpose for which the trust is Created fails, 
because it is unlawful or fraudulent, a Court of -Equnj 
will not act. It cannot enforce the trust in favour of the 
cestui gut trust, for that would be to declare the trust to 
be good; and it will not restore the property to the author 
of the trust, because a man cannot, bo allowed as plaintiff to 
plead his owu wrong- A right of action can notarise out of 
fraud. In such a ease, therefore, if the property lias got 
into the hands of the trustee, the author of the trust is 
without remedy, for whore there is an equal wrong, the title 
of the holder shall prevail. 3 But though the author of an 
unlawful oi- fraudulent trust cannot recover the property 
from the trustees, persona claiming through him may sue 
for the purpose. “ There is a great difference, said Lord 
Eldon, “between the case of an heir coming to be relieved 
against the act of his ancestor in fraud of the law, and of a, 
man coming upon his owu act under such circumstances. 

A defendant cannot set up the fraud of his ancestor.® 

There is an exception to the general rule that where a 

trust has been created for an unlawful or fraudulent pur¬ 
pose, the Court will not interfere; for it will do so where 
the illegal purpose fails to take effect, and nothing is done 
under it. The mere intention to effect an illegal object will 
not deprive the author of the trust of his right to recover 
the property.® 

i In nt Morphy, 1 Sch. and Lef., 44 ; In re Maagluia. ih., 170; Hitfin- 
lrntbam v. Holme, 19 Vee., SB. As to settlements ou marriage, see Lewm, 
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If the defendant wishes to rely mi the illegality of the Legthbe 
transaction as a defence, he must plead it in distinct terms* 1 J* 

in order to a complete trust, there must be a cestui gut M u 2w.n. 
trusty a person to be benefited by the trust, otherwise the cestui#m 
trust fails, and the property appropriated for the purpose trmt 
results to the author of the trust or his representatives* 

In England, it has been repeatedly held, that a trust, 
merely for the purpose of keeping up tombs or buildings, 
which are of no public benefit, but only an individual 
advantage, is not a charitable use, but a perpetuity, and is 
void/ 

The object of a trust must, as wo have seen, ante , p* 33, Trust pm- 
bu lawful Where the object is clearly unlawful no difficulty 
arises, for the Court will not enforce an illegal trust. But imuKui/ 
the object may be in part lawful and in part unlawful, 
and the question then arises as to whether the whole trust 
fails, or whether the lawful part remains good, In Eng¬ 
land the rule is, that if pro petty bo given to trustees, to 
apply part thereof for an unlawful purpose, and to hold 
or apply the residue for a lawful purpose, then, unless the 
amount intended to be applied for the unlawful purpose 
can be ascertained, the whole gift will fail; but the fact 
that the amount to be applied for the unlawful purpose 
has not been expressly stated in the gift, will not make 
the whole gift void; and the Court will, if it be practicable, 
ascertain the amount which would have satisfied the unlaw¬ 
ful purpose, and hold the gift good as bo the residue. 3 
The Contract Act 4 provides, that where persons recipro¬ 
cally promise, firstly, to do certain things which are legal, 
and secondly, under certain specified circumstances, to do 
certain other things which are illegal, the first set of pro¬ 
mises is a contract, but the second is a void agreement ; and 
that, in the case of an alternative promise, one branch of 
which is legal, and the otln r illegal, the legal branch alone 
can he enforced. 

If a trust is created of immoveable property in a Trust of 
foreign country, the better opinion seems to be that the 

' Ifaigh t\ Kaye, L. R, f I €k, 4f>9, 

Llfvv(3 i\ Lloyd, 2 Sim . N. S. T 235; Thomson v. Shftkespttre, Johns, eoauiry, 
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Ilf Williams, I#* R„5G l). 735. 

* Lowin on Trusts* 7th Erin., 97, 
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Lecture trusts must conform to the laws of the lanft where the 
property is. In Nelson v. Bridport, 1 an estate in Sicily 
had been granted to Lord Nelson with power to appoint 
a successor, and it was held that the incidents to real 
estate, the right of alienating it, and the course of succes¬ 
sion to it, depend entirely upon the law of the country 
where the estate is situated. 


> 3 Bear., 317. 
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ce^ai inte trnst — Notice — What amounts to n valid declaration of 
trust—"I ji effectual assignment— CkoM-itf-nrtim — Subsequent disclaimer 
by trustee — Senior cannot reyoke voluntarily — Sotting aside voluntary 
settlement — Defrauding creditors—To wliflt property Statute applicable — 

Question of fraud is one of fact — Alignment by way of mortgage — 
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Crown —* Assignment i:i favour of one creditor — Voluntary alftlementa 
within Statute—- Indebtedness o£ settlor — Secured debts Conddaratitm 
paid to third person — Voluntary settlement only void ns iignin at exists 
leg creditors — f,T ii lose fraud-- How far settlement void — Insolvent Act# 
a. 9 — Section 24 —-Defrauding purchaser — Statute does not extend to 
personal eat; re —When settlor may defeat settluinent ■ — Subsequent pur¬ 
chase must bo for value — How far voluntary settlement defeated — 

Personalty settled — Subsequent will — Conveyances with power of re- 
vocatinu—-Effect of Statute — Valuable consideration — Marriage— Ex- 
triipsic evidence admissible to show cons id matin n — Settlement not set 
ai'ido ai against grantors—Voluntary settlement in expectation lor 
deatsi — Rectifying settlement—Enforcement — On wlrnm binding— CVe*- 
dUora* deeds how far revocable—Johns v. Jattiea — Execution of deed 
hy creditors — Deed aot communicated to creditors — Trust by will for 
payment of debts, 

X Now propose to treat of the manner la which a trust Declaration 
may be declared* oi tru9t - 

As regards moveable property beyond the limits of the 
ordinary original civil jurisdiction of the High Courts, 
whether belonging to European British subjects, Hindus or 
Mahoinedans, trusts may be declared by parol, or by an 
instrument in writing* which may be either testamentary or 
non-teat amentary* The Hindu law, in no transaction, abso¬ 
lutely requires a writing ; x nor, so for as 1 am aware, does 

1 Crimvasammnl v, Vijayammal, 2 Mad. H. C, JL T 37 * t Kflehna T. Ray- 
appa, 4 Mad* H. C. R,, 9H ; M. S, Ilookho r. Mahho Dass, J N. W. P. 

II. 0* 1L, S3; Ji vandas Keskavji r. Framji Nanabh&i, 7 Rom* H + CL, 0. JT f 
61, Hurpiiii|tad v. Shoo Dyal. £j» XL- S I* A., 2o9, See. however, Sirdar 
Burney t, Fitan Smgb, I, L. R, 3 AIL, 4GG* 
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INTENTION TO CHEATE TI1UST, 

the Mahometan law. With regard to European British 
subjects resident without the limits of the jurisdiction of the 
High Courts, it is doubtful whether they would be governed 
by the Statute of Frauds or not, 1 * * 4 * * If not, they would be 
governed by the English Common Law as it stood before 
the Statute, and at Common Law a trust, whether of real or 
personal property, was averable,—that is, might bo declared 
by parol. So much of the Statute of Frauds as relates 
to the creation of trusts L still in force within the 
Presidency-Towns, and trusts of lands created bv European 
British subjects must conform to the provisions of the 
Statute. The seventh section provides that all declarations 
m creations of trusts or confidences of any lands, tenements, 
or hereditaments shall be manifested and proved by some 
writing to be signed by the party who is by law enabled to 
declare such trust, or by his last will in writing, or else 
they shall bo utterly void and of none effect. Trusts of 
moveable property are not within the Statute, and may 
therefore be declared by parol.® 

It is only necessary that the person creating the trust 
shall clearly show Ida intention to create the trust* 
and shall point out the subject-matter of the trust and 
the persons who are to benefit by it. Technical words arc 
not necessary, but if they are used, their technical meaning 
must be given to them.’® Where there is valuable confi¬ 
de ration, nml a trust is intended to bo created, formalities 
are of minor importance, since, if the transaction cannot 
taka effect by way of -trust executed, it may be enforced 
by a Court of Equity as a contract," Where immoveable 
property was given into the possession of the defendant 
under an order of a revenue officer, which directed the 
defendant to sell the crops, and after payment of the 
Government dues, to account for the profits to the plain riff 
on his claiming it, it was held that the defendant was not 
a depositary, but a trustee. 7 

1 See Gardiner v. Fell, 1 Moo. I. A,, 239 ; Freeman Fturlie, 300 ; 
Mayor of Lyons p. East India Go>, 175 \ Stokes's Older Statutes, i. 

% See Lewie, 7tli Ed*, p 47, 

* Fordyoa Willis, 3 Bro. 0. C,, 587 ; M’Fadden v, Jenkyna, I Hit re, 
4 (>l ; Fockh&m v. Taylor, 31 Itonv,, 250. 

Aw to the formalities requisite in order to comply w ith the Statute of 
Frauds, Lew in. 7th Ed., p, 49; and to die Statute of Wills, sm p> 5!1 

4 Lewin, 7tb Ed., p, 74. 1 Ibid, 99- fl Ibul, f>2. 

f Vital Vbhva Nath Prabhu i\ Ram Clmndra tiadaeliiv Kirkiro, 

7 Rom. H. C„ 149. 
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It is not necessary there should be any consideration to Lecti ul 
support a trust. 1 If a trust has been perfectly created, IJ - 
it is uot necessary that there should have been a tmns- consi<i7ra- 
mutation of possession, and it cannot afterwards be de-* tkm mt 
lea ted by any act of the settlor, 3 As a general rule, it 
may bo laid down that, in order to make a voluntary 
declaration of trust binding upon the author of the fcmst. possession, 
he must have completely parted with ail his interest in 
the property to the trustee, or have declared himself to 
be a trustee of the property for the benefit of the ceskus 
qve hi0tent! It is not necessary in order that the trust 
may be binding, that it should be communicated to, or 
accepted by the volunteer. 1 

The loading case with reference to settlements and trusts Voluntary 
in favour of a volunteer,—that is to say, a person who has settlements 
not given any cbxmidar&tion, is Ellison v. Ellison!* <f I 
take the distinction to fee/ 5 said Lord Eldon, w that, if you 
want the assistance of the Court to constitute you cestui 
que trust, and the instrument is voluntary, you shall not 
have that assistance for the purpose of constituting you 
cestui qiie trust ; as upon a covenant to transfer stock, 

&c., if it rests in covenant and is purely voluntary, this 
Court will not execute that voluntary covenant. But if 
the party has completely transferred stock, &a, though it 
is voluntary, yet tho legal conveyance being effectually 
made, the equitable interest will ho enforced by this Court 
* . * If the aetual transfer is made, that constitutes the 
relation between trustee and cestui que trust, though vo¬ 
luntary, and without good or meritorious consideration.” 

But although a voluntary settlement or grant may be if incom- 
valid as against creditors and purchasers, it may be in com- 
plate -j and then will not be enforced against the settlor/ 1 " 1 n^insi 

settlor, 

1 Xewin, 7 th Ed,, 62 ; see also Suttaprosmmo Ghosal t\ RakMmoDey 
Dossee, Boul lt 706, 

J Jamsefcji Jijibhai i\ Bona Blmb 2 Bom, H. 0. R., 143 ; and see Lowin 
7fell Ed,. 02, 

J Milroy « Lord, 4 D. F. & X, 274 ; ' War rtiler r. Rogers. L. V , HI Eff„ 

3 JO; It tabard* t* Del bridge, L. E., 16 Eq.. II ; Heartley v. Nicholson, 

L. 10 Bq., 2S3, As to what amounts to a complete transfer, see Famed 
t\ Kington, 3 Sm, & G., 337 ; Wheatley i\ Purr, l Keen.. 551 ; Stapleton 
i'- Stapleton, 11 Sim,, 186 ; JUooro ©. Barton, i DeG, & Sm., 517 ; Gee t\ 

Riddell, S5 Bear., 621, 

* JU* Way, *2 I), J k S., 365 ; Lambe v, Orton 1 Dr, fc Sm., 125 ; Tate 
t. Loitheadj! Kay, 658, 

r ‘ 6 Ves., am ; 1 W. k T. L, 0., 245, 4th 33d, 

* Anferobos i\ Smith, 32 Ves,* 46; Ellison r. Ellison. 6 Yes,, 662 \ 

Jeffreys v* Jeffreys, Cr, & Ph,, 138 ; J3x parte S?ye, 18 Yee*., HU. 
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A volunteer has no equity to enforce ft mere voluntary 
promise to assign against the assets of the person who 
made the promise, 1 A voluntary covenant to transfer 
stock is a mere imperfect gift which equity will not 
assist* So is a voluntary covenant to transfer shares/ 
A voluntary settlement is incomplete unless the interest 
of the donor has been completely parted with, and there¬ 
fore a voluntary agreement to declare a trust will not be 
enforced* 1 Even if the settlor has executed a deed (pur¬ 
porting to pass his interest, and he intends to carry out 
the transaction, yet if, for any reason, he has not in fact 
parted with his interest, the trust cannot he exeeutml/ 
JBut when a, covenant or other instrument creates such a 
complete obligation on the part of the covenantoi, that 
damages would be recoverable tu case of breach, ©Ifcct will 
bo given to it, as when a person covenants to pay a sum 
o£ money or an annuity. 11 So a settlement or gift by 
the bond of the settlor may be enforced against the obli¬ 
gor’s estate; 7 and a person claiming under such a. bond is 
■within the Statute 13 Eliz, c. 5, and is entitled, to the 
protection of the Statute lilcc any other cioditoi* 

In Ilcrvey v. Audland* it was held that a covenantee 
under a voluntary covenant for further assurance could 
not prove under an administration suit against the cove¬ 
nantor’s estate. But, in Cox v. Barnard, 9 this was allowed, 
upon the ground that though the Court might not epecifi- 
catty execute the covenant *18 damages wor& wtinted, it 
could give damages. 10 The delivery of property or securi¬ 
ties passing by delivery is valid. 11 


1 Warier v. Tmnmas, L. R., 17 Eq., 8,13. 

s Ellison t\ Ellison, 6 Ve*., floti ; V\a nl r. Audland. 8 Sim*, o7L 
3 Dillon tv Goppin, 4 M* andC., 647 ; Dillwyn i>, Llewelyn, 1 D* 1* 

^Eveljn Uv Templar, 2 Bro- C. (1 146; Coleman fl, Barrel, 1 Yes., J* ? 60; 

Jeffreys Jeffreys ^ r * and Ph., J38* r i tt- **1 n 

a Gtarrard Lord L&uderd&le, 2 B. k M., 452 ; Heck «, Ketflrwell, 
1 Haro.* 4$&: Uicbarda i>. Del bridge* L, It*, 16 Eq,, 11 ; Heaf^lej o. KienoL 
mu. L. K*, 10 E(f 233 ; Bautouetv Salter, L. It,, 10 Ok, 431; Bulbeck v, 

Silvester, 16 L, A, Ch* T 280, _ , r T * . 

* Fletcher*. Fletcber, 4 Hare, 6 qj Watson tv Parkor t 0 lieav^. MJ, 
Clough Lambert, 10 Siim, 174 ; Halea v. Cox, 32 Beay., 118 ; Bonfiela 

V * Hajs^oll, ib*t 217- TT 

T Detiixw tv Ware, 22 Bear, iS4 ; Hal! v t Palmer, 3 Hare, 632. 

« 14 Sin?,, 681 9 8 Hare, 310, 

» See PAtoh r. Shore, 2 Dr & Sm., 580* 

n xrona t?. Smallpiece, 2 B* & Al., 561 ; M (Jullodi v, Eland, 2 briif,, 
428* 
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If, however, the grantor adopts some other mode of transfer 
than that which is necessary to effect a complete assignment 
of the property, the transferee will not be entitled unless the 
instrument can he construed as a declaration of trust. For 
instance, an attempt to transfer shares or property of that 
description by some other mode than that which is effec¬ 
tual by the rules of the company or society in which the 
shareware held is not an effectual transfer: m } for instance, 
where the owner of shares endorsed on the certificates the 
words, rt I hereby assign, &c.,e to others, but no transfer 
was executed, ho held to have a locus pc&ndtG7ito/& 
so long as the gift was incomplete. So a pow er -of-a ttomoy 
given to the trustee to transfer will not be sufficient unless 
he acts upon it. 1 Again , where the transfer is in other ins¬ 
pects imperfect and does not operate on the whole property, 2 
and if the assignment or other mode of gift or settlement 
is incomplete and the gift is intended to take effect by it, 
the Court will not construe it as a declaration of trust, and 
upon this ground give effect to it, for then every imperfect 
instrument would be made effectual by being converted 
into a perfect trust. 3 Where a cheque was given to one 
in trust for another, with a verbal direction that the 
amount was to be in trust instead of a legacy given by mil 
to the proposed cestui giti trust, the declaration was held to 
be inoperative; * and where a cheque was given by the 
owner to his young child with a declaration before wit¬ 
nesses, but was afterwards retained by the owner til! his 
death, 5 no trust was created. But an instrument executed 
as a present and complete assignment (not being a mere 
covenant to assign at a future time) is equivalent to a 
declaration of trust; therefore, such an instrument will pass 
promissory notes of the grantor, though neither specifically 
mentioned in the deed, nor indorsed by hi]rn. b This case, 
and the observations in Grant v. Grant, 7 would seem, to a 

> Milror i*. Lord. 4 D, F. J., 264 ; Antitihm v. Smith, 12 Vm, 30 ; Dillon 

Coppiti. 4 M. and Cr„ 647 ; Searle l\ Law. 15 Sim.. 05 ; Cminm^am v. 
Blanket, 2 Y and C.C.0., 246 ; Wfcale v, OUive, 17 Beftv,, 252 ; Hoorc i\ 
Moore, L. It, IS % } 47 L 

2 Woodford r. 0 barn ley, 2$ Bear., 06, 

3 mixovv. Lord, 6 Jur, N, & t 806 ; Richard* v. Delbridge, L. R M 18 Eq. T 

11 j Heartiey v t Nicholson, L, R.. 19 Bq., 2S3 ; Bottle r. Knocker, 40 L. J„ 
Oh., 159 ; Baddley -t\ Bnddley. L. K., 0 Ok, Dir,, 116 ; For v. Hawkey L. R„ 
13 Ch. Dir., m< , 

* Hughes v . Stubbs, 1 Hare, 476, Jones r. Lock, L. n, . 1 Ch., 25. 

* Richardson t\ Richardson, L t R,, 3 Eq*, US6, 7 51 Bear., 625* 
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VOLUNTARY SETTLEMENTS. 

certain extent, to modify the doctrine in Milroy v, Lord? 
winch, however, wan a decision of the Lords Justifies. And 
if nothing more remains to be done or can be done bv the 
grantor or donor,—if; m far as he Is concerned, the convey¬ 
ance or assignment is complete, and he has done all that 
is necessary to be done, having regard to the nature of the 
property,— the assignment or other assurance will he valid 
inequity/ 1 Thus, an assignment of a policy of assurance 
by deed is valid, although the grantor may retain the 
deed and give no nonce of the assignment to the office® 
And where there was a voluntary assignment of a ckose-m- 
aeiion, followed by a |[bwer*of-atfprney fo receive if this 
would seem to bo sufficient to give a right in equity to 
have the deed enforced even after the death of the assignor. 4 

After a valid declaration of trust, the fact that the trust- 
fund is found at the settlor’s death mixed up with his own 
moneys, does not affect the validity of the trust.* 

When property is vested in a trustee, the cestui que trust 
may make a valid assignment of his beneficial interest, and 
the assignee will have the right to enforce it by proceeding' 
against the trustee. 8 Notice to the trustee is not necessary 
to perfect the trad, even as against a subsequent volunteer 
who does give notice. As against the settlor an equitable 
interest is perfectly transferred without notice. 7 But a 
voluntary assignment of a mere expectancy in an equitable 
interest, not communicated to the trustees, does not amount 
to the creation of a trust. 8 If notice is not given, the 
trustee will be justified in paying over the fund to the 
grantor/' And if the settlor conveys his equitable interest 

* g Jur N, S. t 80*. 

" Sloane r Ondogan, Sngd. V. andP..lHh Ed., App; Edwards v. Jones, 
1 M. and 0., 238 ; Milrov r. Lord, 8 Jur. N. S M 806. 

3 Forte sene o, Barnett, ■> H. and K„ 36 ; Pearson r. Amicable Assurance 
Co 27 Be&v*, 220 Fodder t\ Mosely, 31 Beav., ISO ; Ivekewich r. Maiming', 
1 D. M. G„ 1ST. 

4 Kiddill V* Famell, 3 Sm, and G\, 428; Wealo i\ Ollive, 17 Rm?, t 252 ; 
Woodford v. Cliaruley, 28 'Bear., 96. 

6 Thorpe u, Owen, 5 Beav., 224, 

* Sioane v, Catiogna, Su^d. V. and F., 11th Ed. t App; Kokewkb i\ 
Manning, 1 X> M. GL 176; Donaldson u, Donaldson. Kay, 711; Voyle v. 
TEticrlios, 2 jjjk and G., IS ; Pearson t», Amicable A^irftnooOo.. 27 Beav., 
229 ; Jfo Way, 2 J>. J. and ft, 365; Itl re- King L. K.. 11 C. D,. J 70. 

7 Bnrn v> Carvalho, 4 M and Cr,, G90 ; Donaldson t\ Donaldson, Kay, 
711 * Eloper v. Cottrell, 6 E. and B., 504; Gilbert r> Overton, 2 H. and 
M., 110. 

* Meek v. Kettle well, L Hare, 4U ■ aSd. 1 Phillips 312; Peafold ?\ 
Mould, Ci. E. f 4 Eq., 5f>L 

a Donaldson i\ Donaldson , Kay, 711. 
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to trustees, and directs them to hold it upon trust for ano- Lectosk 
ther, that will be as effectual as if he lift. I declared himself 
a trustee. 1 So it will be sufficient if he directs his trustees 
to stand possessed of ihe property upon the new trusts* 
or even if he assigns it to the new cestui que trust without 
the intervention of a, trustee. 8 

A voluntary settlement may be effected by a declaration wimt 
of trust, by which the owner of property declares cither 
himself, or another person in whom the property is vested, j^iaruiion 
a trustee for the voluntary grantee. 4 A declaration of of U1 ' 3U 
trust is not con fined to any express form of words, but may 
be indicated by the character of the instrument. 8 If the 
settlor shows no intention of keeping a control over the 
settled property otherwise than as a trustee for the objects 
of his bounty, the trust will be effectual. 8 The tendency of 
modern decisions is to construe a voluntary settlement or 
gift inoperati ve, as a complete transfer of the property as 
a declaration of trust, if this can be done consistently with 
the previous authorities. 7 

A direction by the beneficial owner of property to his 
trustees to hold it for others than himself acted upon by 
the trustees is valid as a declaration of trust. Thus, where 
the cestui qui trust of money in the bauds of a trustee, 
by deed without consideration, directed part of the divi¬ 
dends to be paid by him for the maintenance of an infant, 
or stranger, and covenanted to indemnify him,, and agreed 
to allow the same out of the dividends, and the trustee 
accepted the new trust and acted upon the deed, it was 
held that t fie re was a valid executed trust created which 
could not, bo revoked. 8 

A receipt in the form "received of A, for the use of B, 

-.£100, to be paid to B at J..’s death" is a sufficient declaration 

1 Gilbert i\ Overton, 2 H. and M. T 110 

* Eyeroft v. 0hrtety ; 3 Beav, 238 ; M^ailden Jenkittk, 1 Hare* 458 j 
Ijx m be t\ Orton , 1 Dr. anti S., 125. 

a Oofctrcsen v. Missing* 1 Mad*, 170 ; Collinsun v. Pat trick, 2 Keen, 123; 

Godsal r, Webb, ift. t 99. 

* Collinson v. Pattrick, 2 Keen. 123, 

s KVkewieh r. Manning', I D. M. G,, 176. 

1 Wheatley Purr. 1 Keen, 551 ; Vandenberg i?* Palmer, 4 K. and 
J„ 204. 

7 See KVkewieh i\ Manning, 1 D. M. 17ti; Richardson v . Richard¬ 
son, L. R* f 3 Eq^ 686, 

* Ity croft. v, C&fcrty, 3 Beav, f 238 ; and Bentley v. Mack ay, 16 
Beav, 12 ; M'Fifcdden r. Jeckyns f Ph s 153 ; Me$k r. Kettle well, ib.j 342 ; 

Gilbert t\ Overton, & H, and M-, 1 10* 
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of trust, 1 In Grant \\ Grant* Lord Bomilly said, that if A r 
having a sum of consols, were to my to B, “ I give you that 
sum," or to G v I have given that sum to Z?” that would 
bo sufficient to make A trustee for B, Sec also jl/<7r0y v. 
In Morgan v. jlfct/ZtPon* the donor made and 
signed a memorandum, "I hereby give and make over to 
A *a bond/* specifying H,but retaining it in his own posses¬ 
sion ; and it was held, that there had been a sufficient 
declaration of trust m favour of A!' 

A banker, who debits himself in his books with money 
in favour of another, thereby declares himself a trustee of 
it* So, where a person deposits securities for money in 
the hands of a trustee, stating that he intends them ..as * 
provision for the voluntary grantee. 7 

An assignment, or attempted assignment, by the grantor, 
of property, in a way which is ineffectual to pass the in¬ 
terest, will be good if the assignment is upon trust lor the 
grantee in such terms that the Court can construe it as a 
declaration of trust by the grantor.^ 

An assignment of a choseAn-action, with a power-ot- 
attorney to enforce payment, coupled with a declaration 
that the fund shall bo held upon certain trusts for the benefit 
of the assignor, and ultimately of the assignee, is valid. 3 
And a declaration of trust will be valid though the 
settlor may retain a control over the fund™ or keep the 
instrument declaring the trust in his possession. 13 A mere 
expression of intention to be carried into effect by some 
future act does not amount to a, declaration of trust' 1 * 

If a settlor conveys his property to a t ms tee in such a 
manner as to completely divest himself of it and the 


t Hooro tf, Barton, 4 DeGL and Sm., 517 ; see also Paterson v. Murphy, 
11 Hare. 88. 

2 31 Bear., 623. s 8 Jur.. N. 809. * L. R,, JO Eq t , 475. 

s l/i re BeBasia 1 Trusts, L. R., 2 3 Eq., 218: Watnner v, Rogers, L, B., 

ID Ef hi m. 

* Stapleton v r Stapleton. 14 Sim . 186. 

7 Watson, 284, citing Arthur?. Clarkson, 14 W. ft. (Eng.), 751. 

* Airey v. Hall, 3 Sm and G-., 310 ; Parnell t>. Hingaton, -iA, 337. 

* Parnells, Hlngeton, 3 Sm. and Gh,337; eeo also Levrin, 7th 13dn-, 
p m 64, and ht> re King, L. R* f 11 C, D., 179. 

10 Wheatley v. Purr, 1 Keen, Gi>I ; VaiideTiberg i\ Palmer, 4 IC. and 
J., 204. 

u Re Ways TruBt, 2 PeG. X S,, 365 ; Fletcher v* Fletcher, 4 Hare, 
67 ; Eoye v- Harman, 11 Jur., 1097, 

Bay ley tf. Boulcotfc, 4 Bus*., 345* 
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trustee subsequently disclaims, fclie accident of the dis¬ 
claimer lias been held not to vitiate the deed, but the 
Court will appoint a new trustee, 1 

If the person in whose favour a voluntary gift h made 
incurs expense in respect of the property, the subject of 
the gift, with the sanction of the donor, he may call for a 
conveyance of it, 3 

A complete voluntary settlement cannot be revoked by 
a .subsequent voluntary settlement, even it the property 
becomes re-vested in the settlor, for he will then take it 
not absolutely, but as a trustee. 3 

According to Shiah law, a man who devotes property 
to charitable or other uses, and transfers the proprietary 
right therein to a trustee, cannot, at his pleasure, take it 
back from the trustee, whom he has constituted the owner, 
and give it to another person, unless, on the creation of the 
trust, he has reserved to himself the right to do so in 
express terms. 4 

But if a person, without the privity of any one, and 
without receiving consideration, makes a disposition m 
between lnmself and trustees For purposes connected with 
himself, lie is merely directing the mode in which his 
own property shall be applied for his own benefit, and the 
dee d will operate merely as a power to the trustees and 
will be revocable by the party making it, tor the settlor 
being the only Cestui gue trust, may direct the disposi¬ 
tion of his own trust-fund / 

If a voluntary settlement has been obtained by fraud 
or undue infl uence, or has been executed under a mistake, 
it may be set aside,* 

A voluntary settlement made with the intention ot 
defrauding creditors will be void as against them under 
the Statute 13 Eli*, cap, 5, 7 This Statute is in force in tho 
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1 Iiowin, 7th Ed., 0-1 f citing - Jones v. Jones* W. N,, 1371, p* 100* 

" Billwya t\ Llewelyn. 4 Be CL F, and J. 3 5I7. 

3 Newton t>. Askew, II 145 ; EIllsou r, Ellison,, G ¥<."0,* oGG ; 

Smith t\ Lyno, 2 Y. k C. C, 0, t 3*5 ; Paterson i\ Murphy, U Haic* S3, 

4 Hid ait- commas a f>. Syad Afzul B ossein, 2 N. W. V.. 120* 

& Kanve Byrogee c Ramgopal Ghoae, HIS, B. A., 23. 

a Hnguenin o. Brilev, 14 Vos., 273 ; Forsbaw v. Weis by, 30 Uoay., 243 ; 
Nanr.oy m Wiiliarus, 22 Bo lw., 152 . Davies v. Ottj% 35 Beav*, 208 ; Bmdly 
t?. Itijlpney, L. R. 7 jEq.,3$8 ; Manning v> GiU, h it, 13 Eifa 485; Rujabai 
v. Jamdl Ahmed, 7 Bom . 35, 

■ GuoeWs case, 5 Hop,. GO, a; and Nauii i?, Wilson, 8 X R>, 521 ; 
Doe i\ Ball, II M & W. r 53h 
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DEFRAUD IN G CUED t TORS. 

President v-Towns. 1 In Sham IZwsqtc oh aw v Cowie 2 it 
was held "to be applicable to poisons other than European 
British subjects ; and In (hutfifibluii v. Srhliwsa Ptlkii? 
the Court Wy that the principles applied in the English 
eases may fully be made applicable to voluntary trans¬ 
actions between natives* But in Azirmmmssa Begwm v\ 
jJ dc;* Putties ton, J., seemed to think that the Statute did 
not apply. 

The absence of consideration is taken to l>e coin prised 
in the term * fraudulent; though the Act does not speci¬ 
ally refer to voluntary conveyances in m many words.*' 
But the extent of the value given is not taken into 
consideration \ the question is, whether the transaction was 
one of bargain or of gift merely, and the fact that some 
value, c.gr«, a covenant, to indemnify against expenses, wm 
given, may be proved aliunde* 7 Volunteers, who are 
creditors, lor instance, under bonds or obligations given 
without valuable consideration, are as much entitled to 
the benefit of the Statute as any other creditors.* 

An assignment of property which cannot be taken in 
execution is not, within the words ol the statute an 
assignment of property with the intent to delay creditors, 
inasmuch as creditors could never have had execution or 
satisfaction out of such property.* An assignment of 
dioseswri-actian- is not within the Statute during the life¬ 
time of the assignor, except as regards .such as can be 
taken in execution. 1 ' 1 

The question as to whether the assignment was with the 
intent to hinder, delay, or defraud creditors, is one of 
fact; circumstances of suspicion do not amount to proof of 
fraud, 11 even when the conveyance is absolute and the 
grantor remains in possession, though this is generally 

I Bvq Stokes Older Statute) lotted.* lv. 

* 2 Inti. Jnr. ( 7. '* 4 Mad. H. 0., 

4 And see Soodheekesna Chow drain \ Dopee Mohim Horn, 1 W, R it 
41 ; JudjiU i?, Mir^A Abdool Knnreem, 22 \\, R., w* 

* 6 Mad. If. C., 474. 

0 ZW i , MauuihK- 9 Ea^fc, 6H ; Doe v, Ruska*u, 17 Q. B., 723 ; WilUts 
J c t Bm?Uy, o Bear.* L'J3* 

5 Pott r. Tuuhumer, 2 Coll., 76; Townond v, Toker L. It, I Ch ? 440. 

* AOainoa t. HaUefct, L. It, 0 Bq,, 468. 

* Eidar w, Kidder, H> Yea,, 360; Noroutti v, Dodd, Cr. a arl Pb100 | 
Barracks. McCullooh, 3 K. And J., 110 ; Stokoe r, Cowan, 2!) Beav., 637. 

lo Noroufct r. Dodd, Cr and Fh.* 100. 

II MarfednlQ v. BuotR# 3 B. and Ad., 408 ; Hak t\ Saloon Omuibu - Co.# 
4 Prow,, 492* 
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considered to be an indication or badge of fraud . 1 But Lecture 
where the conveyance is not absolute, to take effect itnnie- 11 
diately* as in the case of mortgage, and the mortgagee is 
not to taka possession until a default in the payment of 
the mortgage "money, then, as the nature of the transaction 
does not call for any transmutation of possession, the 
absence of such transmutation seems to be no evidence 
of fraud . 3 If it be found as a fact that there was no 
fraud, the conveyance will, as a rule, be good under the 
Statute® 

When the assignment is not absolute* but by way of Assign- 
mortgage, as the retention of the possession by the mnrt- 1 
gagor until default in payment is in accordance with the 
deed, the assignment is not fraudulent.* 

A valuable consideration will not support a conveyance if yttjwhle 
there be mala jides, and an intent to delay or defraud 
difcors. Even an ante-nuptial marriage settlement may be sbppwt 
set aside. Of course, those who undertake to impeach for ln(lia 
mala fide s a deed which has been executed for valuable* 
consideration, have a t ask of great difficulty to discharge * 

So, if the object of the conveyance be to place the property 
beyond the reach of process, or to defraud future creditors, 
it will be void, though it may be, or may purport to be, 
for valued An assignment by a prisoner, on the eve of Side y Re- 
trial for felony, of all his effects upon certain trusts, ^ Crow-n- 
within the Statute, and void as against the Crown ; 7 but 
otherwise, if made bond fide and for value, for instance, to 
secure an existing debt* 

A sale of property for good consideration is not fraud .u- A.^ign- 
luri and void, merely because it is made with the intention V 16 ^ ltl ( 
to defeat the expected execution ox a juamont-ereditor/ our credi- 
And a bond fide assignment for the benefit of creditors m * 

I TwjWa 8 Eep., SO : i£«rtiada!e u. Booth, 3 B. & Ad., 49$. 

* 1 Bm. L. 0., 15. 

* Martindalo r. Booth, $ 1). and Ad., 498; Freeman Pope, L. R,, 

6 Ch, m. 

II Edwards v. H^rbeii. 2 T. E.. 587. 

* Herman t\ Richard, 10 Hare, $9 ; Bfcrong r. Strong, IS Boa v*, 408 ; 

Retie Smith, 21 Bear.. 511; Columbine v* Pen hall. I Sm. ami G., 228 ; 

Acramno v. Corbett. 1 J. k H , HO: Bulmer -• Hunter. L, R„ 8 Eq.. 4ft. 

9 Barling ?■, Bisbopp. 29 Beftv..417; Reese River Co. *\ Attwell, JL K., 7 Eq. y 
$47 ; BLeiikingopp r. BlaukiHsopp, l 3). H. G-., 495. Sen, however, Burvill 
t\ Tetiy, 0 H. and N\, 807 ; Hale -s, Saloon Omuibua Co., 4 Brew., 492. 

7 Saunders v* Watson. 4 Giff., 179. 

h Chowue t\ Baylis. 81 Beat-,, 351, 

fl Wtmi t\ 7 Q. R. f 892 . 
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Defrauding creditors, 

generally is not within the Act, though made with the 
intent to delay an individual creditor. 1 But an absolute 
.assignment, in consideration of a past debt) of property ol 
much greater amount than the debt, by a person in a 
dying state, is void as against other creditors under the 
Statute. 2 The Statute only mentions feigned and fraudu¬ 
lent gifts and conveyances. But, however, voluntary con¬ 
veyances or settlements have been hold to be within the 
St at ule if made to hinder or defraud creditors. The mere 
fact that the settlement is voluntary will not invalidate 
it. The principle is this: The language of the Act being, 
that any conveyance of property is void against creditors 
if made with intent to defeat, hinder, or delay creditors,— 
the Court is to decide in each particular case whether, on 
all the circumstances, it can cotne to the conclusion, that 
the intention of the settlor in making the settlement was 
to defeat, hinder, or delay his creditors, 3 Nor will the fact 
that the settlement comprises all the settlor’s property he 
sufficient ground for setting it aside. 4 * And extrinsic evi¬ 
dence is admissible to show, that valuable consideration 
was in fact given for a deed which appears on the face if 
it to be voluntary, 6 or that the settlement was bond fide, 
though the practice of framing deeds so as not to show the 
real nature of the transaction carried out by them ought 
to be discouraged.® The indebtedness of the settlor at 
the time of the settlement is usually relied upon as 
showing the intent to delay and defraud creditors; but 
it is only one of the circumstances which the Court has 
to consider. 7 The indebtedness need not be to the extent 
of insolvency, though this was formerly held to be neces¬ 
sary. 3 But this is not the law now. MV ith respect to vo¬ 
luntary settlements,” said Wood, V, C,, fl “ the result of the 

1 Pickrtock V. Lystov. 3 H. k S„ 371; Holland. *. Bfnks, 15 Q. B., 7.13 ; 
Evans >:. -Tones, 3 II. & C-, 423. 

1 Stokoe v. Cowan. 7 Jur„ N. S., 901, As to t-lic right of a creditor to 
follow the assets of ti deceased Hindu into the hands of a purchase* for 
■value, see Jamyoiram Itawchandra r. I’nrlmdluw Hatbi, 9 Bom., 11C. 

a Thompson «. Webster, i Draw, (132 ; Holloway f, Hillard, 1 BUdd., 
■ill ; Holmes v. Penney, 3 K, k .1., lie. 

4 Alton v m Harrison, h- R. f 4 Uh , 622; Allen t. Ron nett, L. It,. 5 Gn-t 
677, Mn partt: Garner, L* XL, 12 C. Ib, 314, 

* Gale WiiliamBOttt 8 Iff. Mid W, t 405. 

a Th orn so a r. Webster, 4 DeG, and J.* 600; 

1 Ttichardtsoti r. Smullwood, Jac,, 656. 

e LuaTbt v. Wilktiitoiij 6 Tea., 334, 

* Holmes r, JVxmey, 3 K, and W ; Crossley r. Elsvortby, L r R., 
12 Eq., 158 j Taylor v* Coeaen? L t R n 1 CJli. 636, 
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authorities is, that the mere fact of a settlement being volun¬ 
tary ia nob enough to render it void against creditors : but 
there must be unpaid debts which, were existing at the 
time of making the settlement, and the settlor must have 
been at the time not necessarily insolvent, but so largely 
indebted as to induce the Court to believe that the Inten¬ 
tion of the settlement, taking the whole transaction to¬ 
gether, wm to defraud the persons who, at the time of 
making the settlement, were creditors of the settlor * 

On the other hand, although indebtedness to this extent 
may hot exist, and the property of the grantor, not subject 
to the conveyance, may be enough to pay his debts existing 
at the time of the conveyance, it will not necessarily be 
good, ■** If / 1 said Lord Westbury, C ,, 3 the debt of the 
creditor by whom the voluntary settlement is impeached 
existed at the date of the settlement, and it ia shown that the 
remedy of the creditor is defeated or delayed by the existence 
of the settlement, it is immaterial whether the debtor was or 
was not solvent after making the settlement. But if a 
voluntary settlement or deed of gift be impeached by sub¬ 
sequent creditors whose debts had not been contracted at the 
date of the settlement, then it is necessary to show either 
that the settlor made the settlement with express intent * to 
delay, hinder, or defraud creditors/ or that, after the settle¬ 
ment, the settlor had no sufficient means or reasonable 
expectation of being able to pay his then existing debts,— 
that is to say, was reduced to a state of insolvency; in 
which case the law infers that the settlement was made 
With intent to delay, hinder, or defraud creditors, and is 
therefore fraudulent and void. It is obvious that the fact 
of a voluntary settlor retaining money enough to pay the 
debts which he owes at the time of making the settlement, 
but not actually paying them, cannot give a different 
character to the settlement or take it out of the Statute, 
It still remains a voluntary alienation or deed of gift, 
whereby in the event the remedies of creditors are delayed, 
hindered, or defrauded / 1 

The mere fact that the settlement has in the event pre¬ 
vented a creditor, who was such when it was made, from 

1 See also Sk&rf ■?.?, Soul by, I Mac, and G., 37 & ; Thompson r. Wets ter, 

4 DeG. and J., 600 : afftl, 7 Jnr. iN, S F ), 531 ; Kent v, Riley, L, K,, 
14 ftp, 190; Gnanahhai v. Srinivasa Prllai, i Mad* H, 0., 81* 

: Spirett V* Willows, 3D, J. and 3 , 2 
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obtaining payment, of his debt, is not of itself sufficient to 
enable him to set it aside, 1 

Although the settlor may be indebted, yet ii the debts 
are secured/ or if they do not exceed such ordinary debts 
as every person roust incur, as for instance, (or ordinary 
household expenses, and it the settlor has the means of 
paying them/ the settlement will not be void, and a fortiori 
the settlement will he good, if the settlor was solvent at 
the time he made it. 4 

A conveyance, if otherwise within the Statute, will not 
be taken out of it merely because the consideration lor 
it is not for the benefit of the grantor, but of another 
person. Thus, where a person in insolvent circumstances 
sold his business in consideration, in part, of an annuity 
to his wife, it was held that the wife was not entitled to 
the annuity as against her husband's creditors. 5 

A merely voluntary settlement would seem to be void 
only as against existing creditors/ but subsequent creditors 
may sue to set it aside if any of the antecedent debtors 
remain unsatisfied/ If it can be shown that the settlor, 
tliou'di indebted at the time lie made the settlement, has 
since paid every debt, it is difficult to say that he executed it 
with an intention to defeat or delay creditors, since his subse¬ 
quent payment shows that he had not such an intention. 

A deed, in fact fraudulent, and executed expressly to 
hinder and delay future creditors, may be impeached by 
thorn, though there were no creditors at the date of the 
deed, or they have subsequently been paid. And it may be 
set aside without proof of actual intention to defeat or 
delay creditors, if the circumstances are such that it would 
necessarily have that effect/ 


1 Freeman 0 . Pope, L. R„ 5 Ch., 51?8, Se« also CrosBly v , Elswoithy, 
L. R.; 13 Eq, 158 ; Mookay u. Douglas, L, ll. f 11%, 10G ; Cc*rnMi 
CkiTk, L, II., 11 hq, t 184 : Asdm-urt-Nissa Beg inn r. Dale, G Mail. H. < 4b9. 

4 Sumbcne tJ. Olive T 2 BraC. C.. 90: Start t\ Soulhy. 1 Muxs. & G-, 375. 

s v. Soul by T 1 Mao. & th, 875 ; Lush t, Wilkinson, 5 Ve£., 3 S 7 j 

Kent *. Riley, L. ii.., 14 Eq„ WO. 

4 Kent 4 ’. Riley. L. B. f 14 Eq.. 190. 

* French c. French, fi IX M. (h, 95 , 57ealo «. Day. 4 Jur., N. 8., 1225, 

6 Kidney v, Conssmaker, 12 Yss< r 136 ; Town send v< Weetacotfe, 4 Beav. t 
58 ; SpiTOit *. Willows, 8 DeQ. J* and S. t 293. 

7 Hicliardson r, Smallwood. Jae., 558 : File t\ Knowles. 2 Y_and G. I-U, 
172 ; Jmkyn t\ Vaughan, B Drew., 119 ; Freeman *, Pope, L, R-, ®vn,, 588 , 

* Jettkyn Taughan, 3 Drew., 425 . M 

* Barling s. Uishopp, 29 Boav., 417 ; Reese River Company *. Atwell, 
L It, f 7 Eq. t 347 ; Ware f. Gardner, L, It., 7 Eq,, 317; Freeman v. Pope, 
JL It, 5 Ob," m. 
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It is not necessary fchut a creditor should have obtained Lecture 
a judgment, lien, decree or charging order' without arty 11 
of theae ho may me to impeach the validity of a fraudulent 
conveyance. But he must have obtained such a judgment, 
before he can ha ve execution against the property 
comprised In the deed. 1 

The settlement is only void to the extent necassaiy to m , far 
deal with the estate for the satisfaction of the creditors, ^jj Jomoxlfe 
the creditors of the settlor/ and is good as against the 
grantor and his assignees/ parties who assent to, and concur 
in, it; 4 such as volunteers claiming under him, for instance, 
deviseesand strangers/ 

In all other respects it is good, and will not be set aside 
merely because it is voluntary* 7 

If tho conveyance or settlement be voidable, the volun¬ 
tary grantee may, before it is avoided, make a valid transfer 
to a purchaser for value/ 

The Insolvent Act 11 and 12 Viet., cap. 21, provides. Insolvent* 
section 9, that if any person who would be deemed a trader Acti ^ 
liable to become bankrupt, with intent to defeat or delay his 
creditors, shall make any fraudulent gift,, grant, conveyance, 
delivery, or transfer of any of his lands, tenements, money, 
goods, or chattels, such an act may be deemed an act of 
insolvency on which his creditors may petition. 

Section 24 of the Insolvent Act provides, “ that if any in- Section n, 
solvent who shall hie his petition for his discharge under the 
Act, or who shall be adjudged to have committed an act of 
insolvency, shall voluntarily convey, assign, transfer, charge, 
deliver, or make over any estate, real or personal, security 
for money, bond, bill, note, money, property, goods, or 
effects whatsoever to any creditor, or to any other person, 
in trust, for or to, or for tho use, benefit, and advantage of 
any creditor, every such conveyance, assignment, transfer, 
charge, delivery, and making over, if made when in in- 

1 Reese Eivar Company c\ Atwell* L-. B,, 7 Eq*, 347 ; Column r. Croker, 

1 You., J\ t ltU ; Goldsmith v. Bussell, 5 1), M, G., 547 ; Collins v* Barton, 

1 D, aa*d J,, 612. 

2 Oarfcb v. Price, 13 Ves,, S3. 

3 Bobinsoa v. M’Doniieit, 2 B. and Aid., 134. 

1 Olliver t\ Bing, 2 Jar*, N, S., 312 * 

I Yilliern r, Beaumont, 1 Yenu, 100, 

II Ressey r. Windham, 0 Q. B. P 166, 

* Rill v. Cureton, 2 iVL and K,, SOS ; Do Hogkton r. Honey, h. R P| 

1 Eq., 154* 

H More wood \k South Yorkshire Railway Company, 3 XL ami N., 7$iS ; 

Dacibeuy u, Gockbum, 1 Met,, 020. 
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Lecture solvent circumstances, nod within two months before the 
date of the petition of such insolvent, or of the petition 
on which an adjudication of insolvency may have proceed¬ 
ed, as the case may be. or if made with the view or inten¬ 
tion, by the party so conveying, assigning, transferring, 
charging, delivering, or making over, of petitioning the 
said Court for his discharge from custody under tins Act, or 
of committing an act of insolvency shall be deemed, and is 
hereby declared to be, fraudulent and void as against the 
assignees of such insolvent# 

To constitute a fraudulent preference, two things must 
concur— ls£, the act of' preference must he voluntary on the 
part of the debtor; 2ndly > it must have been done by him 
when in such a state of insolvency, as that, it may or 
must be inferred, that bankruptcy was then in his consider¬ 
ation, And therefore when an assignment or conveyance 
is made by a debtor to a creditor upon the demand of the 
latter for payment or security, it will not be fraudulent, 1 
Defrauding The Statute 13 Eliz,, cap, 5, with which we have been 
puidmsflr, dealing, relates to creditors. Another Statute of the same 
reign, which applies in India to the same extent as 13 Eiiz,, 
cap. 5 2 (27 Khz*, cap. 4), made perpetual by 30 Eiiz., cap. 18, 
section 3, relates to purchasers. This Statute, in substance, 
enacts, that all conveyances, grants, charges, leases, estates, 
incumbrances, and limitations of use or uses, id', iu, or out 
of any lands, tenements, or other hereditaments whatsoever, 
made for the intent to defraud and deceive such person or 
persons, bodies politic or corporate, as had purchased, or 
should purchase, in fee-simple, fee-tail, for life, lives or 
years, the same lands, tenements, or hereditaments, or any 
part thereof or to defraud and deceive such as had or 
should purchase any rent or commodity in or out of the 
same or any part thereof, shall be deemed or taken only as 
against that person and persons, bodies politic and corpo¬ 
rate, his and their representatives, and persons claiming 
under them for good consideration, utterly void, frustrate, 
and of none effect, any pretence, colour, feigned consider¬ 
ation, to the contrary notwithstanding. 

The Statute (s. 4) does not extend to defeat any con- 

T Mi? parte Tempest, L. It,, 10 Eq., 618; affd. f L. B,, 6 CUi, t TO. A a to a 
loan made on the eve of insolvency, w&In re Rungseedhur Rkettry, 1. L. R,, 
2 Calc., 359; and as to a pledge of goods by an i insolvent and re delivered 
to him on comnusdon sale, ace In re Murray, I. L, IV, 3 Calo., fib, 

2 Sec ante, p, 59. 
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veyanee, assignment of lease, assurance, grant, charge, lease, Lectuee 
estate, interest or limitation of use, of, on, or out of any JL 
land*. &e., for good consideration and bond fule. 

The Statute does not extend to settlements of personal 
estate, 1 * being in i his respect unlike the 13 Eliz., cap. 3; and exrimdto 
therefore a voluntary settlement of chattels, personal, will 
not be defeated by ‘a subsequent sale. 3 Mortgagees 3 * and 08 ate ' 
lessees' 1 are purchasers pro tanto ; but a judgment-creditor 
is not, and has, therefore, no title on that ground to set 
aside a prior voluntary settlement. 6 

The settlor himself, cannot defeat the settlement by an When 
admission of the receipt of money, 11 and if lie has con-J“^ ul V 
tracted to sell, the contract may be specifically enforced at-ui^menu 
against him; 7 * * * but a Court of Equity will not, as against an 
unwilling purchaser, assist a vendor to defeat a prior 
voluntary settlement made by himself, though it will if 
the purchaser is willing to complete on having a good 
title, or if there has been part performance by the pur¬ 
chaser receiving possession and payment of part of the 
purchase-moneyand notice to the purchaser of the settle¬ 
ment is immaterial.™ But the purchaser may sue the vendor 
and trustees and eestius qua trusteM to enforce specific 
performance’, 11 though he cannot require the voluntary deed 
to be delivered up to him to be cancelled. 12 The voluntary 
grantee lias no equity to the purchase-money ns against the 
vendor. 13 

To avoid a prior conveyance, however, to a volunteer, Subsequent 
tho subsequent purchase must be for value, and the con- j'j; 
side rati on must not ho grossly inadequate, or a presumption lor vjSue. 


1 JoaftS v * Omucker, 1 S. and S,* 315, 

1 Bill v, GiitetoR 2 M. and K. t 5GB ; it 1 Donnell a, Hesilrige, U 1 Be&v\, 
346 ; Meek r, Kettlewell, 1 Hare, 473, 

* j) ot p, Webber, I A, and l< t 733 ; Dolphin v , Aylward, It. It., 1 H. u t 
43€> r E'lft Know lea, 2 Y. rnd 0, C. C., 173, 

4 Goodrigiit t.. Moaes, 2 W, BL, 1019. 

* Beavan t\ Lord Oxford, 0 D. 1\L G.? GOT. 

9 Doc r. Webber, 1 A, and E. } 733. 

* Buckle v. Mitchell, IS Yes., 100; Dakin v. Whimper, 20 Beav,, 56B. 

See A^inittpniftsa Begum v. Dale, (1 Mad, H* C., 1 1 l, 

* Smith r. Oakland, 2 Mer., 123; Clarke WiUott, L, K, r 
Peter r. NicboUs, B. R, 1 1 Eq., 301. 

* Peter . Nioholto, L. R. 11 Eq., 391 . 

to Buckle v. MitahflJl, 18 Yes.. 100 ; Don tf, Manning, 9 East, ,50. 

» Baking v. Whimp<uf,2t> 5GS ; Town end l\ Taker, L. K* 

447. 


7 Bx, f 313; 


1 Ofc* 


lsr De Hogditon r. Money, Ij, 11,? 1 kit*, 154* 
im ‘ Dakin ! i\ Whimper, 23 L! c&v,, odd. 
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lecture of fraud and collusion will arise. 1 When the subsemient 
conV' vanee is a mortgage* tbs voluntary grantees wul^ bo 
entitled, subject to the mortgage* There m an exception 
to the mfo in the case of chariti#, for a voluntary endow¬ 
ment of a charity will not he defeated by a subsequent 
conveyance for value* 

H<j W far The operation of the Statute is to destroy the estates 
voluntary erea ^ \ yv tin? Voluntary conveyance as against the pur- 
SS? 1 chaser, wlm cannot, therefore, be affected by the trusts of 
those estates* But the voluntary settlement will be - 
defeated so far only as may be necessary to give effect 
to the subsequent conveyance, 5 A purchaser from the heir 
or devisee of a person who has made a voluntary settle* 
ment is not entitled to set aside the settlement.* 

Personalty If personally be settled on certain specified trusts in 
“■lUitd. favour of volunteers, and the trusts are acted upon, the 
settlement cannot be altered by any subsequent settlement,' 
Subsequent As a person claiming under a will is a volunteer, a vo¬ 
mit. Unitary settlement will not be revoked by a subsequent 
will disposing of the settled property, even if the object is 
the payment'of the settlor's debts ;* And a purchase in the 
name of a wife or child is not within this Statute. 

Ciinvcyau- The 5th section of the Statute ~{ iAiz., cap. 4, in ifub- 
stance declares, that if any person shall make any convey- 
n'maUoo. ance, gift, grant, devise, charge, limitation of use or assurance 
of, in or out of any lands, tenements, or hereditaments, 
with any clause of revocation, determination, or alteration 
at his will or pleasure, and after such conveyance, gitt, 
shall convey or charge lands, fee., for money or other good 
consideration—the said, first conveyance or grant not being 
revoked—the said former conveyance, grant, Ac., shall, as 
against those claiming under the latter conveyance, Ac., lie 
deemed void. 


1 j),a ; V. Ronttsdge, Cowp., 700 ; Metcalfe e. Pulvcrtoft, 1 V. & A, 

5 Bales v, Cos:, 32 Beav., 118- _ . 

> Corporation of Newcastle r. The Attorney-general 12 0* and 


m. 


402. 

1 Currie v~ Sind, 1 51. anti Or. 17. _ n 

* Crokor r. Martin, 3 Bligh. N, 678 ; Dolphin *>, Aylwaid, L, A, f 

4 J?Ea*hnm, 17 Q. B,. 728 ; Lewis r. Beep, ft X. and X, 138. 

T Newton fh Askew, U Befcv., 145; Ityoroft ik Chriaty, 3 BeihV.. 238. 

* Bale r. Newton, 1 Vera., -164 ; Jeffreys? r. Jeffreys, Or. and Flu 138. 

» Christy i\ Courtenay. 13 Benv\ T 06 ; Baneack r. MCulloobj K. & **<* 
HO; Drew *, Martin, 2 XX. and M,, 130. 
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CONSIDERATION 

The Act does not apply to mortgages made bond fitk and Lectube 
for value (s, 6). It avoids the tirat conveyance, though 
to a purchaser for value/ and cannot be evaded by making KffecT^f 
the exercise of the power apparently conditional, as that Statute, 
the consent of a third person appointed by the grantor 
shall be obtained/' 

The reservation of an imlimited power of leasing is in 
effect a general power of revocation/ So, a power to mort¬ 
gage, unless it he limited to a specified sum upon an estate 
of much greater value/ 

A settlement with power of revocation is void m against 
a subsequent purchaser, although the settlor has released 
or extinguished the power previously to the sale / unless 
the release was for value, the settlement containing the 
power being also for value/ 

Conveyances or settlements will not be void as against Valuable 
purchasers or creditors if supported by a valuable eonsi- 
deration, except in cases where a power of revocation is 
reserved to the settlor, the mere quantum of consideration 
is in general not material 7 

Marriage, according to English law, is a valuable eonsi- Marriage 
deration, and will support a settlement/ Though, as a 
general rule, a settlement after marriage even upon a wife 
or children is voluntary, there being merely a moral con¬ 
sideration which will not support a promise or settlement/ 

But an additional portion received by the wife after the 
marriage will support a post-nuptial settlement on her and 
her : , h;Jdren, iu 

A release by a wife of the past income of property 
settled to her separate use, or her concurrence in a parti¬ 
cular settlement, 1 or the release of her jointure/ 2 or right 

1 Kungerford «\ Earle, 2 Verm., 2G J. 

% Bidden if. Bullock, 9 Hep., 82, b; Lavender v. Blacks bon, 8 Keb„ 

G£7, 

31 Lavender v. Blacks ton, 8 Kob., 527, 

4 Jenkins r. Keymis, 1 Lev.. 150. 

5 Bullock v. Theme, cited in Sug. V. k P,, 722, 

f> iStig. V. and I\, 722. 

" Town end a. Toker, L. R., I Clo, 446 ; Bayepoole v. Collins, L. It., 

6 Ch., 228, 

* Ford v. Stuart, 15 Beav, t 4 DU ; Fraser ». Thompson. 4 D, and J., 661. 

9 Jeffrey t\ Jeffrey, 1 Ci\ and Pli,, UB : Moore r. Crofton, S J. and 
Lat>. 438. 

lti Ward v. Shallett, 2 Yes.* 18 ; R&maden r. Hylton, ibid, 308. 

11 Harman r. Richards, 10 Haro, 81, 

18 Boil v, Bumford, Tree. Oh., 118. 
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EVIDENCE TO PROVE CONSIDERATION. 

•LwrrtntE of dower, 1 or a charge by her upon her own estate, 2 will 
LL support a settlement by her husband. So the payment of 
the settlor's debts by a third person is a good consideration 
for a settlement upon his wife and children/’ and a loan 
to him will bo ft good consideration for a settlement upon 
himself for life with remainder' to his children. 4 

So if a person incur expenses on the faith of a settle¬ 
ment, and in addition enters into a covenant to indemnify 
the settlor against certain incumbrances, there will be a 
good consideration for a settlement/' 

The release or surrender of a voluntary bond is a good 
consideration to support a substituted bond, unless with a 
fraudulent design, as by an insolvent to substitute an avail¬ 
able security for one that could not avail against creditors/ 
Settlements founded upon immoral considerations arc 
of course void. See ante, p. 48. 

Extrin- A settlement in form voluntary may be shown from 
extrinsic evidence to have been made for valuable con- 
missibio to sideratiom' And, if necessary, an inquiry may be directed 
88 whether the settlement was founded on any and what 
valuable consideration, for the consideration need not actu¬ 
ally appear. 8 

In Bai/spoole v. Collins? the owner of property, which 
was worth, beyond an incumbrance to which it was sub¬ 
ject, about .£1,300, was persuaded by A ., a relative of his 
wife, to make a post-nuptial settlement of it on his wife 
and children. As an inducement to do this, A lenr him 
£l”i0 on his promissory note. The settlement was execut¬ 
ed, but no mention was made in it of the advance of 
£150. It was held, that the loan was a sufficient valuable 
consideration to support the settlement against a subse¬ 
quent mortgagee of the settlor, 

A conveyance to a trustee in trust to pay the debts of 
the grantor, although it may be void as regards them, will, 


1 Jones r. Boulter. 1 Cox, 288, 
a Lady Arundel v. Phipps, 10 Yes,, 139, 

3 Holmes \ Penny, 3 K. and J., 90 ; Scott v, Scott. 1 H, L* Cas. 1063* 

1 Thompson r Webster, 7 Jut., N. S,, 53 1 . 
a Townond r, Toker, L* B, T I Ch, T 446, 

“ Mv jmrtfi Berry, i£> Yes., 218. 

3 Pott r. Todb outer, 2 Coll., 76* 

* Kelson ih Kelson, JO IIare T 385 ; Gully e. The Bishop of Exeter 
2 Moo. arid 26$ ; Mildma/s case, 1 Rep*, 17$ . LeitchiLd’s oaso. L It 
l Erp, 251 : Tull r, Parlett, M.and WL } ill 
■ L* ll +J 0 Vh. } m 
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nevertheless; entitle the assignee to take proceedings against Lectori; 
persons in p«. -sscssion of the property which is assigned. 1 II. 

Where a settlement or conveyance, whether by transfer r^T 
of property or declaration of trust respecting it, is effectual, !««nt lot 
and not open to objection upon any of " the fore«i$&<» *j! f* i,,e,a 
grounds, the grantor cannot avoid it, nor will the Court s-'mok 
sot it aside. Although the Court will not assist the comple¬ 
tion of voluntary uecds, it does not lay down, as a rule, that 
they arc always void; the mere alteration of intention is 
not sufficient to induce the Court to interfere and cancel 
mi instrument which was fully understood and deliberately 
executed by the grantor, 3 

And a settlement will not he revoked though the trus¬ 
tees of the property re-con vey it to the grantor/ in which 
case they will be guilty of a breach of trust. 4 

So the settlement will remain in force, though the settled 
property may come back into the hands of the settlor.® 

In Forshaw v. WeUby* it was held, that a voluntary Voluntary 
settlement containing no power of revocation, made by a settSeii^nt 
person in expectation of death, ought to be set aside at Ids 
instance, as it was not intended to be operative in the event *ie«h- 
of his recovery. Each case, however, must depend upon 
its own circumstances. The absence of a power of revo¬ 
cation in voluntary settlements is ail important circum¬ 
stance in considering them. When they are not intended 
to be irrevocable, such a power should be inserted. Where 
It is. wanting, the argument is usually urged that the 
non-insertion is contrary to the intention of the settlor, 
particularly where the settlement is for the benefit of per¬ 
sons to be ascertained at a future time. 7 

Tho party taking a benefit under a voluntary settlement 
or gift containing no power of revocation lias thrown upon 
liim the burden of proving that there was a distinct 
intention on the part of the donor to make the gift irre- 

* Glisgg v. Rees, L. £ , 7 Cb.. 71. 

* Ml »■ Canton. 2 M. ami R, 503 ; Tokt-T v. Toker. Ill Beav., i;29 , nffd.. 

3 DeCr, J. and S„ 487 ; Bfanfto v* Adam** 4 GiiL, 492. 

EH i eon t\ Ellison, G Vca. f 356 ; Smith v. Ljue, 2 Y. ami 0* C. C* t 345 ; 

Paterson v, Murphy, 11 Hare, 8S> 

4 McDonnell i\ Hesiirig-, in Beav., 34& 

5 Smith r.„ Lyut, 2 Y< and C* €* 0., 345; Gilbert i Overtoil, 2 II. and 
M. . IIO, 

fc 30 Beav., 243: and mt Phillips v. MulHnga, L, E,, 7 Gli* f 244. 

Forshaw v, Welsby, 30 Beav.j 243: and see Nanuev t. Williams, 

22 Beay h m j Hal] 0 . Hall, L. 6 Ch., 430. 
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Leotttbe vocable: ami where the circumstances are such that the 
donor ought to he advised to retain a power of revocation* 
" it is the duty of a solicitor to insist upon the insertion of 
such a power, and the want of it will, iu general, ho fatal 
to the deed. 1 

Rectify- The Court will not rectify a voluntary settlement at 
ii»fat MU! ^ : histanee either of the grantor or of the grantee, unless 

there has been a mistake common to all parties : 2 and 
where it does not express the intention of the parties, 
and is impeached, it cannot be reformed except with the 
consent of the donor/ 

The mere retention of the instrument of settlement or gift 
by the settlor is immaterial, if there is nothing to show 
that the settlor did not intend ifc to operate immediately, 1 4 * 6 7 * * 
Enforce- &o is its destruction and the non-communication of its 
contents to the trustees or cestui que trust ?^and if found 
cancelled among the papers of the grantor after his death, 
it will be enforced against his representatives upon the 
presumption that it was improperly cancelled/ 

An instrument vesting property in trustees for the 
benefit of the grantor for his life, ami after his decease, 
for the benefit of other persons; w ith a power of revocation, 
is valid, and is not testamentary/ 

On whom A settlement complete and valid, having regard to the* 
binding, abovementioued rule, is binding on the settlor or grantor, 
and on his heirs and legal representatives and devisees/ 
and persons claiming under them though ibr value/ 

A person who takes by title paramount to the settle¬ 
ment, who does no act to repudiate it, will, in general, be 
considered to have acquiesced in it. 10 

All who claim under the instrument or trust are enti¬ 
tled to the benefit of It* and a settlement in favour of 


1 Coutts v, Actyrorth, L, B., 8 Bq„ 658. Sec Pride,'tux w. Lonsdale, 
1 D. J. tiTid S*, 433 ; Woollnston r. Tribe, L. R., 9 Eq* f 41, 

- Bentley v. Mack&y, iSi Be*w* f 143 ; Broun v. Kennedy, 33 Bmv., 
133 ; Thompson v, W hi tin ore, 1 J. and H., 268 ; Lister >\ Hodgson, L. B, f 
4 Eti„ 30* 

3 Phillipaon r* Kerry, 32 Bear,, 628. 

4 D#e t Knight, 6 B. and C v 671. 

b fletchei v. Fletcher, 1 Hare, 67 ; lie Way, 2 D. J. am?, 3G5. 

6 Sluy&ken tu Hunter, i Her*, 40. 

7 Tompson r. Brown, 3 W* and K., 32. 

Jeffreys v. Jeffreys* Cr. and Fh., 138 ; Hales y. C’OXj 32 Betty., 113 i 
Gilbert 0 . Overton, 2 TL and M,, 110. 

* Leins i% Jteca, 3 K. and J., 182 ; Dm v, Husham, 17 Q. B*, 723, 

H Thompson i\ Finch, 22 Ikav*, 316, 
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unborn children H according to English law, binding and Lecture 
irrevocable unless a power of revocation be reserved* 1 

A question frequently arises how far deeds for the c^u5»’ 
payment of creditors are revocable. As to this it has $0* w 
oecn held, that a conveyance for the benefit of creditors revot;u ~ 
is revocable if it has not been communicated to them , % 
but not if communicated to them, or some of them, and 
they assent to it,* A. conveyance even to one creditor 
m trust for b hmelf and others cannot bo revoked after 
it has been communicated to him unless he 1ms dissented. 4 

The principies applicable to creditors 1 deeds were fully 
discussed by the Lords Justices in the recent case of Johns v, 

James* There a debtor conveyed alibis property to the 
defendants upon trust to pay thereout a sum of £5,000, 
which they ware to raise on his behalf, and all other debts 
due from the assignor, including a debt due to the plaintiff 
The defendants realized the property of the assignor, and 
alleged that they had paid some of the debts out of the 
proceeds. The plaintiff brought an action against the de¬ 
fendants, asking for an account of the property, and that 
the ilobts of the plaintiff and the other creditors might be 
satisfied thereout. The statement of claim contained no 
allegation that the assignment had been communicated to 
the plaintiff. It was held, that the defendants were not 
trustees for the plaintiff. James, L. J., said :—~ u It appear* to 
me to be toolate now to question the principle of Ga rrard v\ 

Lord JLtvMerdaleJ That ease seems to me to have proceed¬ 
ed upon the plainest notion of common sense. It is quite 
obvious that a man in pecuniary difficulties having a great 
number of debts which he could not meet, might put hi* 
property in the hands of certain persons to realize and pay 
the creditors in the best way they could It was held by 
the Vice-Chancellor, and it has been affirmed, that really 
after all that is only making those particular persons who 
are called trustees his agents or attorneys. There might 
be a power-of-attorney from him to realize all bis property, 
and relieve him from the difficulties he was in. If it were 


1 Petra#. Espinas&o, 2 M, and K. r 490 ; Bill v. On re ton, ib>, 003. 

2 Ac tan v. Wood gate. 2 M. and K., 4!) *2 ; Walwyu v, Co alts, $ Met*., 
707 ; Browne i\ Cavendish, 1 J. and L„ 006, 

4 Griffith v. Ricketts, 7 Hare, 807 ; Kipholsoa Tutin, 2 K. and J. f IS ; 
Batnonji Manikiji \ Maroj Palanii, I Bom. H. 0., 233, 

* Siggerh z t Evans, 6 E> and B,, 367 \ Montefiore Brown, 7 H. 
Lu 241. 

4 L. K> 8 Oh. Div. r 711. * 2 E. and M, 451. 


s 2 R, and M., 451. 
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Lectuee supposed that such a deed as that created an absolute 
* r - irrevocable trust in favour of everyone of the persons who 
““ happened at the time to be a creditor, the result might have 
h , hrr t , been very often monstrous. It would give him no oppor- 
jar.ws, ' tunity of paying a creditor Who was pressing; no opportu¬ 
nity of settling an action ; no opportunity of getting any 
goods for himself or his family the next day, or redeeming 
property pledged. So, where there was an actual convey¬ 
ance on trust, it was hold in Wallwpi v. Contis} that 
where it was for all the creditors, it must be assumed from 
the very nature of the transaction, and from the position 
of the assignor, that it was a thing for his own benefit, and 
not for the benefit of numbers of persons whom the trus¬ 
tees would probably have no means of ascertaining, and 
whose debts the trustees would probably have no means of 
knowing. If you once assumed that this was an absolute 
trust in favour of every creditor, every person who had a 
right to claim to bo a creditor, or had some demand against 
him, everyone of those might have filed a bill, and the 
unfortunate trustee under those circumstances (who might 
have acted the part of a friend to the impecunious person) 
might have been liable to a thousand bills in Chancery, for 
lie could not atop any of them until a decree was made in 
favour of all the creditors* 

Those are some of the reasons that appear to me to have 
led the Court to say that such a deed as this is to be con- 
stimed as a mandate, the same sort ot mandate that a man 
gives when he gives his servant money, with directions to 
pay it in a particular way ; it does not create any equitable 
or legal right in favour of a particular creditor. The right 
to the direction of the money is the light oi the poison 
who has put the money in the hands of his agent or 
Steward, or whoever he may be* I'K ullwyti v, t f outis 1 laid 
that down as the law where the deed was for creditors gtme- 
ralh% Garrard v. Lord Lauderdxih? only extended it to 
theease where the names of the creditors were scheduled, 
and the amounts duo were scheduled, and that was held 
not to mako any difference; and from that time to (Ins 
X believe that has been the doctrine of the Court. The 
deed itself does not create a trust in favour of all and every 
or any of the creditors* But circumstances may have occur¬ 
red, circumstances may have existed, which did make the 

1 ;; Mer„ 707, s 2 B. md M*, 4ofi 


REVOCATION OF CREDITOES* DEEDS* 

i^igument a trust or on obligation in favour of some par- 
ticukr person. If the creditor lias executed the deed him- 
steifj and been a party to it* and assented to it—11 ^ lie lias 
entered into obligations upon the faith of the deed, of course 
that gives him a right, just as in the case where a man 
receives money from a person, on a direction from his credi¬ 
tor to pay some other person instead of paying hitm and ho 
communicates it to this person. The person to whom he 
communicates it of course has a legal right to have the 
money so applied, but that does not enure for the benefit of 
any other person or persons to whom no such communication 
lias been made. It seems to me that on principle you 
cannot create a right in A where the deed has not given 
him a right, because something has occurred giving B a 
right, who originally was in the same position as A * I hat 
was in fact the principle of the decision in Actofi v. 
Wwdgate, 1 for in that case there bring beyond all ques¬ 
tion a trust deed in favour of all the creditors, including 
certain post obit creditors, whom the settlor was after- 
wank minded not to put on the same footing as his other 
creditors, the settlor directed that they should, be excluded 
from the benefit of the deed; and it was held by the 
Court that it was perfectly in his power to do so, and the 
deed remained still as a deed to he executed in favour 
of all the creditors except the post obit creditors, and they 
were not cestuis cue trmUmt by the deed. It has been called 
a partial revocation. It is not a case of revocation in one 
♦sense; you cannot revoke the deed, and cannot get the 
property out of the hands of the trustee until, at all 
events, you have satisfied all the charges and expenses he 
has incurred, and any right be has acquired in the pro¬ 
perty. It is not a" revocation of the deed, but it is a 
revocation of the directions given by the deed to the 
assignors agent as to what ho shall do with the proceeds. 
It appears to me that this is clearly a case oi the .same 
kind as IFalhvyn v. CQuits? and Garrard v. Lord Lawler- 
d&U? viz ., the case of a creditor to whom no communica¬ 
tion lias been made, who has never hem induced to act 
by anything that occurred by reason of the execution ol 

the deed. 1 ’ , 1 

If a time be limited for the execution of the deed by the 
creditors, those who refuse to execute it will be excluded 
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from its benefits. 1 So if they claim adversely to it, 2 or act 
inconsistently with it. 3 And a creditor cannot bo said to 
have acceded to the provisions of a composition deed unless 
he has put himself in the same situation with regard to the 
debtor as if he had actually executed the deed: 1 

But mere delay in executing the deed by creditors who 
nevertheless act under it will not disentitle them to parti¬ 
cipate in its benefits,* if they do eventually execute the deed 
or show in some way that they accept it. 6 

A creditor having security, who assents to, and executes, 
the deed, which contains a release by the creditors of the 
debts due to them, must share rateably with the other 
creditors and give up his security, unless the deed provides 
for his retaining it. 7 

If there has been no communication to creditors, the 
trust, if not fully executed at the time of the settlors 
death, would seem then to be at an end, subject to any 
special interest of the trustee himself; hot not if the deed 
has been communicated to the creditors and acted upon, 
as this would constitute them cestms guc trmimt , and 
make the deed irrevocable, 0 

A trust by will for the payment of the debts of a third 
person in the discretion of trustees applies, it has been 
held, for the benefit of creditors subsequent to the death 
of the testator.® A debt barred by limitation will not 
be revived by a direction to pay debts ; ,r> but il not barred 
at the date of the deed or time of the death, the trust 
will prevent the operation of the Statute afterwards . 11 

A trustee of an estate devised for payment of debts, al¬ 
though he is executor, has no right of retainer, but must 
share rateably with the other Creditors/ 2 

1 Johnson v, Kershaw, 1 De.G. & Bm., 260. 

5 Watson**. Knight. 19 Beav, N 369. 

1 Field %\ Lord Donoughinore, I Dr, & War., 227. 

4 Forbea r, Limond, 4 11 M. G., 298. 

4 Nicholson i\Tufcin t 2 K. 5c J,, 18; Raworth v. Farmer, iK 163 ; Whit- 
more TimjuanrJ, 3 D. F. & J., 107 ; It& Baber a Trust L. IL, 10 Ivq., o5L 

6 Thron v. Mount, 24 Be&v., 642. 

t Buck t\ Slilppaxn, 1 Ph„ 604 ; Cal ling worth r, Loyd, 2 Beav ? 385. 
A« to the case of a creditor having the security of a surety, who himself 
Bolds security o£ the debtor, Midland Bank tv Chambers., L. lt. T 4 

C '^'iliriaixd i\ Bloks, 16 Q. B , 713; Cesser r. Radfords, 1 T>. J. & S., 
5 g 5 ■ Signers v. Evans. 5 E. & E.. S67 ; Wilding v. Richard^ I CoiL, 665. 

* Joel o. Mills. 7 Jpr., N B., 389. ^ A 

15 Burke r. Jones, 2 V. & B.. 276 ; Joel *\ MilIs, 7 Jar*, ri. S. t 389. 

» CraUau v. Oulton, 3 Beav v U w Bain r, Badler. K R-. 12 570. 
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LECTURE III. 

IMPLIED AND RES TILTING TRUSTS. 



Implied Trusts — PtBCAtory Trusts — Objects, property, am! trust must be 
described — Words of rocotnmcndauon und entreaty— Intention to give 
jftaeUttely — Inienwediftte class of cases — Matatfipsnce-^Agreement to 
settle ptopertv — Vendor trustee for Tendes*— Resulting Trusts—Undis¬ 
posed of heirs —Parol evidence to rebut presump¬ 

tion — literal purpose — Trust to sell — Trusts vague — No (rust declared 
— Trust declared of rmrfc only of estate — Tfudftfer of stock or money into 
-iwina of another — Purchase in name of trustees^ Purchase m name of 
stranger — Express ion of wish — Delay «—Pule applies to Joint purchase 
To personal as tfeil ns real estate —Purchase in fictitious name —Parol 
eviderco admiaaiblfc on part tf person paying pure tin w-moiwy — Patt^l 
evidence on behalf of person to whom conveyance ■ mtule — To rebut pre- 
puinptiou aw to part of the property—Statute of i'rrtuda — (‘miveyanoe to 
stranger without (^if(|eratErm — rttrishftsea in the name of u wife or 
child no resulting trust — Reputed wife—Person in loro $>.rwntU — 
Ihircbase bv fl mother — Purchase in nnme of usplmw — Fiduciary rela¬ 
tionship--“•* Purelmscs void as against creditors— Ruten apply to personal 
(jurjitf.Surrounding circumstances to he considered — Furcbaae-tnoney 
Unpaid— Joint tenancy when created — Purchase in the mime of a chili 
and a atr,'inger—Evidence to rebut presumption of advancementi— Sub- 
se nu en t act a an d dec 1 ora ti on $ — Posses si 013 by fat her — X H vi den da r ece i ve i 
by* father — Devise, bequest* or lease — Child fully advanced. 

Hitherto we have dealt with express trusts only. A 
person, however, may show an intention to create a trust, 
and this will be carried out by the Court by means of an 
implied trust. 

The general rule as to implied trusts is thus laid down 
by Mr. Lewiii, 1 —“ Wlierever a person having apower of 
disposition over property, manifests any intention with 
respect to it in favour of another, the Court, where there 
is sufficient consideration, or in a will where consideration 
is implied, will execute that intention through the medium 
of a trust, however informal the language in which it 
happens to be expressed.' 


1 Lowiii on Trusts, 7th Ed., p. 11S. 
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An implied trust; may be created in a will or deed 1 by 
words expressive of j^commeivlarion, direction* or entreaty, 
as where the author of the trust gives property and 
directs,- confides; 1 or trusts ami confides, 4 hopes; 5 doubts not * 
recommends, 1 well knows/ eu treats/ desires, 10 or wills and 
desires/ 1 requests/* or wishes and requests/ 3 or requires 
and entreats/ 4 wills/ 5 wishes and desires™ roost heartily 
beseeches/ 7 orders and direcis/f authorizes and empowers/ 8 
is well assured, 20 has the fullest confidence/ 1 trusts/ 3 Well 
knows/ 3 has full assurance and confident hope/ 4 is under 
the firm conviction/ 5 ot in the fell belief/" or expresses 
his belief, that the legatee will give 27 the property in a 
particular manner. In such cases the Court will enforce the 
implied trust in favour of the person named or indicated/* 


I Xdddar& 'P, Liddard, 38 Beay*, 266* z WMto Briggp, 2 Ph*, 583. 

a GriiRtha *. Evans, 5 Renv., 241 ; Shepherd v. Kotfcige, 2 J. & H. s 70S- 
4 Wood r. Cox, 1 Ke*, 317 ; Paltrier ii. Sinmmnds, 2 Drew,, 224 ; TSlac' 
nab v. Whitbread. 17 Beav*, 299 ; FiUang^oa v, Bottghey. 12 Sim,. 414, 

* Harkmd Trigg, 1 Bro. C, 0,, 142, 

* Paul *\ Compton, S Yes,, 380 : Parsons r, Baker, 18 Yes,, 476 ; Taylor 
r. George, 2 V, k B. f 378 ; Sale v. Moore, 1 Sim., 534, 

* Harwood r. Went. 1 ft. k S.. 387; Paul t\ Compton, S Yea,, 330; 
Titbits tf* TitbSte, 19 Vo. 6J6'; Maliin t?, Keighley. 2 V«s, J f , 335 , Hart 
i . Tribe, 18 Beav*, 215 ; Mcggison a. Moore, 2 Yes. J. f 630 ; Meredith v. 
Honeage, 1 Sim., 653, 

■ Briggs i m . Penny, 3 Mac* & <4,. 646, 

D Provost -ft. Clarke, 2 M;,uL 458 ; Meredith, v, Henoage, 1 Sira., 663 ; 
Taylor v George, 2 V, & 11, 378. 

,a Harding c. G-lyn, I Atk., 460; Bonser t\ Kinnear, 2 GIff,, 135; 
Cary i\ Cary. 2 ScJi. and Laf., 183, 

n Eelea t?* England, 2 Tern., 466 ; Birch v. Wade, 3 V, & B,, 138; 

ForbeS, v. Ball, 3 Mer*, 43 £. 

w Pierson v. Garnett, 2 Bro, C* C. f 88, 226 ; Bernard v * Minsk nil, Johns, 
276. 

15 Foley 13, Parry, 2 M* & K.. 138 : Bernard t\ Minsliull, Jukus, 276* 

II Taylor r* George, 2 V. & B:, 378, 

u YaUn v, England, Pr. 0h, r 200 ; Clowdaley v, Pelham, 1 Vein , 411, 
Liddard /?* Lkl&ard, 28 Be&v,, 266* 

17 Meredith n. Heneage, 1 Sim,, 553. 

1H Cary t\ Cary, 2 5cb. & Gef* 183 ; White r, Briggs. 2 Pin, 583, 

» Brown v\ Higgs, 4 Yes*, 708 ; affd;, 3 Ye&„ 132. 

50 Mucey «- Shnraer, 1 Atk,, 383 ; Hay r. Adam;'. 3 M and K, 237. 
s» Shoveiton r. Shovel ton, 32 Beav, T U3-; Curniek v, Tucker, L, R*, 17 
E(j, P 320 ; Le Merchant v. Le March ant, jfc* 1C, 18 Eq*, ilk 
« Irvin© i\ Sullivan, L, R., 8 Eq,, 673* 
sa Briggs i\ Penny, 8 Alac. and G,, 546* 

2 < Maonab -i?* Whitbread, 1 7 Jleav., 2!)9* 
tfc Barnes ?v Grant, 2 Jur., A S. f 1127* 
w Fordliam v. Spreight, 23 \\\ K* {Eng*), 782* 

» HobinBon v* Smith, 6 Ma-td., 1U4 ; Clifton v. Lombo, Amb,* 512 . but 
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and compel tiro person in whom tlic confidence is reposed Lkottre 
to give effect thereto, 1 3 l j_ 

The property mmt be described with certainty. 1 * For iJu j ecf ^ 
the objects, property, and way in which it shall go must p^V^Ti 
s pointed out." m *i u 

For instance, a bequest of property to a certain person tWdted. 
“hoping that ho will continue it in the familydoes nob 
create a trust, as the beneficiary is not indicated with 
reasonable certainty.* So, for the fame reason, a bequest 
to A requesting hint to distribute it amongst, such members 
of B's family as B shall think most deserving, does not 
create a tiWt. 4 * Again, a bequest to A desiring him to divide 
the bulk of it among ffs children, docs not create a trust, 
for the trust property is not indicated with sufficient 
certainty; 6 * and a bequest of a shop and stockdn-terado to A 
ou condition that he pays the testators debts and a 
legacy to B } is a condition and not a trust for the testa¬ 
tor's creditors and 5/ Bn also a direction to remember 
cerium persons without specifying any sum or property/ 
or to make ample provision for them, 8 * to give what shall 
remain at the legatee's death/ or to divide and dispose of 
the savings, 10 to consider certain persons/ 1 or to be kind 
to them/ 3 will not create a trust. 

Such words and expressions, however, as have been Words 
mentioned, particularly where they indicate recommend^^^ in 
ation or entreaty, are of a ilexible character, and will not and ctiuea- 
create a trust, if that is inconsistent with other positive 
provisions in the will 13 And words of expectation do not 
amount to a recommendation, and do not create a trust/ 1 


1 Leohmere t\ Layie, 2M. & K., 107j Russell p. Jackson,, 10 Haro, 
213; Pahfier t>. 2 Drewi 221, 

■ ATatiifi i\ Keighley. 2 Yes. *L, 335 ; Briggs o t Penny, 8 Mac. & G. } 
G4S ; Bernard r, Minskull, Johns* 276. 

’ f U&Uand e, Trigg, 1 Rro. C. (3., 142. 

1 Green ?\ Marsden. 1 Drew, 016; White t\ Briggs, 2 l J h>, 5S3, 

& F aimer v. ftimmoxid?, 2 Drew, 221 
e Mea^eug’er i\ Andrews, 4 Robs,, 478. 

* Bards well & Bards we 11, f) Sim., BID, 

* Winch Brution, 14 Sim., 370 ; Fox v. Fox, 27 Bsav. ? 301. 

3 Lech mere c. La vie, 2 M, & K. t 107. 

Vi Cowman v- Harrison, 10 Hare, 234. 

AL fSalo P. Moore, l Sim., 531; Hoy ti. Master. G Sim,, 56S* 

n Bnggina r, Y&tee, t Mod., 122, 

Knott i\ Cotbee, 2 Pk„ JU2 Young i\ Martin, 2 Y. k C C. C, r 382 ; 

Hi»cd r. Oginnder, 34 Roav., filS ; Scott c. Key, 35 Beav,, 291 j Eaten v* 

Wfttta, L. 41., 2 Eq„ 51. 

u Leehmere r Lavie, 2 M. 5c K., 197* 
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If it is clear that the author of the trust, intended that 
the devisee should take absolutely, precatory words will 
not cut down the absolute gift, and create a trust t they 
are then regarded merely as the expression of a wish/ 
Thus whore property is given to A for hi a own use, 
bench i t and disposal absolutely, the author of the trust 
nevertheless conjuring," 1 desiring/ or recommending* him 
to make a particular disposition, no trust will be created/ 

If a testator lias, by his will, recommended or desired 
that a particular person shall be employed as an agent or 
manager of an estate, or the like, this will not in general 
impose a trust or obligation upon the devisee of the estate/ 

There would seem to be an intermediate class of eases 
between those in which the Court holds that a trust has 
been created and those in which it holds that it has not 
been created. Thus there maybe an absolute gift subject 
only to the performance of a particular trust, and the 
Court may look de/bors the will to see what the trust is. 
In Irvine* v. Sullivan 1 the testator bequeathed his pro¬ 
perty to A absolutely, trusting that she would carry out 
his wishes, but there was no farther reference to them in 
the will. A had written down what the testator desired 
to give to various persons; but the paper had not been 
seen by the testator. It was held that A took beneficially 
subject to the performance of the testator's wishes/ 

Occasionally the trusts of a wilt with reference to the 
maintenance of children are so ambiguous that it is doubt¬ 
ful whether the testator meant to create a trust, or merely 
to indicate the motive of the gift. Thus, if a legacy be 
given to a father that ho may support himself and his 
children/ or better to enable him to provide for his children, 10 
or to assist his children or the like/ 1 or if a legacy be given 

1 Meredith v\ Heueage, 1 Sim.. 512 ; Wood r. Cos:, 2 My. & Or fJ 69 A 

9 Winch r. Bruton, 14 Sira., 379. 

s McCulloch r. McCulloch, 11 W, It (Eng.), 504* 

4 John&lon Rowland, 2 DeO, and Sm,, 356. 

5 Sec also Webb Woole, 2 Sim,, N. S.. 267 ; Abraham v. Atman, 1 
Hubs.. 509; Reeves r> Baker, IS Benv.. 

4 Lawless v. Shaw, 6 C. 5c F., 1253; Fmdea tr. Stephens, 2Pii. P 142; 

Williams n. Corbet, S Sim., 349, 

T L. 1L P 6 Eq.,673. 

8 See also Wood t\ Cox, 2 M. & C>» 684; Bernard v, MinslroU, Johns, 
276 ; McCormick v. Grogan, L, R*, 4 H, L, ? 82. 

® Thorp v. Owen, 2 Hare, 607. 

10 Brown v. Casattiijor, 4 Tea, P 198; WetkereU r, Wilson, 1 Keen, 80* 

“ Benson t% Wiutt&m, 5 Sim, 22. 


TRUSTS FOR MAINTENANCE, 

to A to maintain and bring up B* the gift is absolute 
without any trust or obligation being imposed on the 
legatee. So no trust is created when there is an absolute 
gift, having full confidence that the legatee will make 
sufficient and judicious provision for the children, 1 2 or will 
husband the means left for the chUdrm 3 But a bequest 
of the income of property that the legatee may use or 
dispose of it for the benefit of himself and the maintenance 
and education of his children, in general, creates a trust, 
not exclusively, however, for the children, but for the 
parent and children. 4 5 The trust is imperative to this 
extent, that the parent must perform the obligation. Pro¬ 
vided h$ does tins, he may retain any surplus beyond what 
is required for this purpose, for himself, and is not bound to 
account for the application of the fund. 6 But failing in 
the performance of the trust he will not be allowed to 
receive the income. 0 Where there is a bequest of a fund 
to A for the maintenance of her children, and there are 
none, she will herself be entitled to the income. 7 So also 
if they have since died. H The obligation to maintain the 
children, if there are any, will not be at an end when they 
attain twenty-one or many. Whether it would, if they 
ceased to reside under the parent's root, is doubtful. 3 * The 
cases on this point are conflicting. 10 II 

In Scott v, Wcy* under a bequest to the testator's widow 
to bo at her sole and entire disposal for the benefit of her¬ 
self and children, it was held, that the trust for mainten¬ 
ance did not cease absolutely on a daughter, an only child, 
attaining twenty-one and marrying; but that on her 
becoming a widow and requiring maintenance, she would 
be entitled to it. 

1 Riddles v. Biddles, 10 Sitn., 1 ; Tones v r Groat wool, Id Beav., 5*27 ; 
Wheeler v, Sraith, i GiflL 300. 

a For v. Fox. 27 Boar., SOI. J Scott v> Koy, 35 Beav., 30L 

* Woods v. Woods, 1 My. fc Or., 401 ; Byne v. Blackburn, 23 Heavy 11 ; 
Carr i\ Living 2$ Bear., 014 ; Berry v* Rriaut, 2 Dr. & Sm., 1 ; Bird ®. 
Maybe ry, 33 B oav. ,351, 

* Hera v w Horn, 33 Mr., 8$. 

I Castle ». Castle. I DeGX & J, 352. 

5 Hammond l\ Nearae, 1 Swansfc*, 35. 

^ HnsliiioIJ r. Pm'Kons. Free. Ch., 213. 

J Longmore v* Rluuru 2 V. Sc C* U. <X, 3t53; StanilaUd r, iStaniland, 31 

Jleav.* 536. } 

]i> See also Bowden v. Lai tig, 11 Sim., 113 ; Carr r. Living 1 , 2S Rctw., 

014 ; Thorn v, Owen. 2 Haro, 012, 

II 11 Jur., N. a, til3. 
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LBczvm: A direction that A shall reside with and be maintained 

lir * by B, will not be enforced m a trud in the event of A not 
choosing to reside with B 3 and although A may reside 
with B r tlie trust will terminate at the death of the 
latter/ Where an annuity was given to the testator’s 
widow (in addition to another provision for her) as long 
as die and her son should live together, but if they ceased 
to live together it should cease, it was hold that the 
did not terminate upon the sons death in the 
lifetime? There are eases, however, somewhat 
varying in terms from those just noticed in which the 
Court has come to the conclusion that the trustee or 
parent was not intended to cake any interest. As if there 
is a gift to A to dispose of among his children . 1 * 3 4 * * 7 or the 
better to enable him to maintain his children until their 
shares should become payable? 

Again* the terms of the bequest may show that the parent 
or trustee was intended to take jointly, or in common, 
with the other objects of the trust, as where a fund is 
given to a parent with her children for their joint main¬ 
tenance? And where the bequest was to the testator’s 
wife for the use and benefit of herself and all his children 
by her, or by a former wife, it was held that the widow 
and children took as joint tenants? In some eases it 
lias been held, that where there is a gift to a parent to bo 
disposed of for the benefit of himself or herself and 
children, the parent takes an es ate for life with a power 
of disposition in favour of the children? But this cannot 
ho relied upon as a general rule- Where a testator gave 
a house and all his estate to his widow M to be at her 
disposal in any way she may think best for the benefit 
of herself and family,” and the widow gave part to an 
illegitimate soil of one of the testator's children, the gift 
was held valid. The Lords Justices without absolutely 


annuity 
widow s 


1 Wilion Bill* B. It. 4 Ck, 581. 

* Sutcliffe v , Richardson, L. 11., 13 Eq,, 606* 

3 Blaktmtsy v. Blfikenoy, 6 Sim.. B2. 

4 Wetherell v. Wilson, l Keen, SO ; Brown v, Casarnajor, I Very £ OS, 

4 Wilson v* Madd&n, 2 Y. and 0, 0* C. f 372; Bibby v. Thomson, 32 
Benv, ,646, 

Nowill v. Kovvill, 7 W. N.. 2fi: Beltaafo* Trusts, L. R., 12 Bq,>2IS, 

7 See Crockett p. Crockett, 2 Pk, 553 ; Cosbabidio r. Cofttafeirlie, 6 Haro, 
430; Gully v. Cregoo. £4 Bcoy., 1 S7>; Jeffrey r. Be Vitro, ih t £06 ; Shovel- 
ton *\ Shovel ton, Bear., 143; Armstrong r. Armstrong, lu it., 7 
Eq. ? 5IS* 
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deciding tba question, seem to have had little or no doubt Lecturf* 
that no trust at all was created by the testator's will . 1 * 

An implied trust will arise when a person agrees for Agreement 
valuable consideration to settle certain property, whether to aeuIti 
moveable or immovable/ and the property uiay be fob ^ operLy * 
lowed into the hands of a third person . 3 

So if a person enters into a valid contract for the sale of Vendor 
property, he is from that time a trustee of the property for for 
the purchaser, and must account for the rents and profits, ' mi 
and will be liable in damages if he neglects the property, 
for being a trustee he is bound to take care of the trust 
estate, and commits a breach of trust if he does not do so / 4 

The next class of trusts to consider are those created by Resulting 
operation of law’, These again may be subdivided into 
resulting trusts atid constructive trusts. I will first deal 
with tlie rules of English law as to resulting trusts, and 
then with betiami transactions. When the instrument 
creating the trust, whether a deed or will, does not direct umii^ed 
how fchr whole of the property, made subject to the trust, of Uteres 
is to be disposed of, the undisposed of interest results to 
the settlor or his heirs or representatives . 5 If a will fails 
to make an effectual and complete disposition of the whole 
of the testator s real and personal estate, the undisposed 
of interest devolves upon the person or persons on whom 
the law, in the absence of disposition, casts that species of 
property. So on the same principle, where lands arc 
devised upon particular purposes, as for payment of debts, 
or with a direction to pay to A for life, and no further 
trust is declared, ail the unexhausted beneficial interest 
results to the heir. This doctrine is so well settled, that 
if the character of trustee he plainly and unequivocally 
affixed to the devisee, no question can be raised respecting 
its application; but the difficulty in these cases generally 
is to determine whether it is intended that the interest 


1 Lam be /\ Fames, L. R. (S Ch., 597. See also Hackett t>. Mackett, L. Mw 
H. 14 Eq. 19. 

- Kennedy r. Daly, t Sch. and Lef„ :>55 j Wellesley v. Weileeloy, 4 M, 

^ Or,, 5*>1 ; Lyefcer v. Burroagkfl, 1 Dr. * nd W&l,, 149. 

3 Lewis t\ MadookSi 8 Tee.. ifi)* 

4 Aoknd r, Gatsford, 2Madtl., S3; Wilson t\ Claphani, 1 J, and W., 38 ; 
Pergueon r. Tadman, 1 Sim., 330 ; Foster i?. Deacon. 3 Madd, T $114 1 See 
farther Lewin. 7th fid., 128, 129. 

* Culpepper v. Aston, 2 Cb, Cue., IU>; Cook t\ Gwavas, cited in Boper 
n Radcliile, y Hod., 187 ; Lloyd ; . Spiltett, 2 Atk., 130: Coktmgtou &. 
Fletcher, if?., 156; Nuriken t\ Cambric, 4 Brow. 087 j M&pp u. Eleock, 

3 H, ii. C., 492. 
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RESULTING TRUSTS. 

in the land beyond the purpose to 'which it Is devoted 
shall belong to the devisees in a fiduciary character, or for 
their own benefit , 1 t 

Where the whole legal interest of a grantor is given for 
the purpose of satisfying trusts expressed, and those trusts 
do not in their execution exhaust the whole, so much ol 
the beneficial interest as is not exhausted results to the 
grantor or to his heir or legal personal representatives. 
But where the whole legal interest is given for a particular 
purpose, with an intention to give to the grantee ot the 
legal estate the beneficial interest, if the whole is not 
exhausted by that particular purpose, the surplus goes to 
the grantee, and there is no resulting trust, thus, a 
devise to A and his heirs charged with the testator s debts 
is a beneficial devise, subject to a particular purpose, and. 
there will be no resulting trust: but if the devise is upon 
trust to pay debts, that being a devise for a particular 
purpose only, a trust wifi result for the heir . 2 

In Lattubhai lld'piobhcii v. Mcmkuvu rbai, 3 Westropp, C.J-, 
said; Where there is n, devise upon trusts which do not 
exhaust the property devised, the mere con toning ot a 
legacy, or other benefit, upon the heir does not prevent 
there' being a resulting trust of the residue for him. unless 
there be other circumstances sufficiently strong to turn 
the scale in favour of the devisee. On the same principle 
the mere gift, by a testator, of an annuity to liis wife has 
been held not to be sufficient without other circumstances 
demonstrative of his intention that she should not have 
both it and dower, to induce the Courts in England to put 
her to her election between the annuity and dower. Even 
where there is an expressed intention to exclude the next- 
of-kin from the residue of personalty, or the heir from 
the residue of realty, there must be a distinct devise array 
from them, otherwise there will be a resulting trust in 
their favour,” 

In order to exclude the heir, the intention of the grantor 
to exclude them must be apparent; mere conjecture 1 or 
the fact that legacies have been given 6 wall nut be 


1 1 Jarm v 520, 3rd Ed. 

* ]0ng A, Doniaon, l V. and B„ 272. per Lord Eldon ; md see Wood 
Cox, 2 M. anu 681 ; Rogers r. Rogers, 3 P, Wmi. i!>3. 

* I. In It., 2 Bom., 410. , „ 

1 ll&llid&y v, Hudson f S Yes f| 211 : Phillips v> Phillips, 1 M, uma K , 6bl. 
Salter t\ (Javaiiagh, 1 Dr. and Wat*, 
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sufficient . 1 The trust results, not on the ground of mten- Leotuscs 
fieri, but because the ancestor has declared no intention , 2 

.Even where there is an expressed intention to exclude 
the next-of-kin or heir, there must be a distinct devise 
away from them, otherwise there will be a resulting trust 
in their favour . 3 

Parol evidence is admissible to rebut the presumption parol 
of law iii the case of an instrument made inter vivos t 
and to show the settlor's intention to give the surplus pmulilp- 
interest ben eficially / non. 

If property is assigned for an illegal purpose which is 
not carried into effect, and nothing is done under it, the purpose, 
mere intention to effect an illegal object when the assign¬ 
ment was executed, does not deprive the assignor of his 
right to recover the property from the assignee who has 
given no consideration for it r> 

Where estates are devised to executors upon trust, to Trust to 
sell and to invest part of the proceeds of the sale for a 
particular purpose, but no trust is declared of the sum 
so reserved after the purpose is satisfied, there will be a 
resulting trust for the heir® 

Under a devise of all the residue of the testator’" estate 
and effects whatsoever, and wheresoever, of what nature 
or kind soever, to trustees upon trusts applicable only 
to personal property, the real estate will pass with a 
resulting trust for the heir , 1 But if the trusts may be 
applicable to real estate, then the real estate will pass/ 

If the trusts declared are so vague that they cannot be 


1 King %\ Denison* 1 V. and B., 271 ; Amohlefcfc v. Parke, 2 11* and M., 
230 . 

* Trefoil well v> Sydenham, 3 Dow,, 21 1 ; Lloyd r. SpUFtt, 2 Aik*, 
JSI ■ Tfabergham r. Viuccub, 2 Ves, J. 225. 

3 Filcli v t Weber, 6 Hare, 145; Johnson t?, Johnson, l Bear,, 318 ; 
* LnlluUhai Bapnbhai r. Mankuvarbai, I. L. Jt., 2 Bora, t 410. 

' Fowkes /». Pascn :, L, R., 10 Oh.. 343. As to admission. of parol 
evidence in ca#e of will?, seo Lewin, 7th Ed., 56. 134. 

1 SfymeK ‘V. Hngh.es, L, U., 9 J3q. f 475; Manning r. 44111, L. R., To Eq., 
486 ; llaigh tf. Kaye, L. R., 7 Ch„ 169 ; Dawson v. 8mall* L. E., 18 Eq., 


rt Sbonehotise v. Evelyn, 3 P. Woia., 252; Watson Hayes, n’M, and 
a, 125 j Page v. Leapingwell, 18 Yes., 163; Mariotti Turner, 20 
Bear;, 567 , 

* Dunnage v. White, 1 Jac. and W. p 683 j Lloyd i\ Lloyd, L, E,, 7 Eq. T 
468 ; Long ley v. Longley, L. R*, 13 Eq., 133. 

^ D'Almaine r, Moseley, 1 Drew,, G29 ; Ooard «, Uoideraess, 30 Bear,, 
147, 
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Lfxrhms executed; or if they lapse,- or arcs void pfecause of unlaw- 
in - fulness* 3 or if property is devised on trusts to he thereafter 
rnST declared, and no declaration in made,* a trust will result. 

So also a trust will result when the instrument cveafc* 
Ko trust, ing the trust shows that it was not intended that the 
<ted«red, g ran tec should take beneficially* as where the conveyance, 
devise* or bequest is to A “ upon trust/ 1 and no trust is 
declared; 15 

Trust If a trust is declared of a part only of an estate* whether 

b > r conveyance, inter vivos , or by will* the undisposed r >f 
interest results to the grantee or testator, or his heir $ or 
representatives.® According to English law, the undisposed 
of residue, in the case of personalty* vests in the executors 
beneficially. But, that rule does not apply to Hindus, 7 
Transfer of A trust will result where stock or money is trantsfcrred 
to another, unless it can be inferred from the surrounding 
^isfecmnstaiices that a gift was intended f and where the 
iitioiiitir, transfer is into the joint names of the grantor and grantee, 
the grantee will have a beneficial interest for life. 9 
Purchase No trust will result where a person invests money in the 
ol names of the trustees of his marriage settlement, the pre¬ 
sumption being in such cases that he intended to benefit 
the persons interested under the settlement, 10 

Though emtuw qae trusteni may claim the whole of an 
estate which is wholly purchased out of trust monies* they 
can, if the estate be only partially purchased with trust 
money, claim only a charge for the amount of the trust 
monies employed in the trust. 11 

1 Sfcuhl™ v. Sargon, 3 ton., 255; 3 3S|. and C + , 507; Williams Kershaw, 
5C. and IU. 

3 Artrojd Smithson, 1 Bro, C, 0,, 503 ; Williams r. Coado, 10 Vif,. 500* 

1 Gibbs t?, Bmnjae-y, 2 V. and B,, 231- ; Page v. bo aping well, 16 Voa.* 
453 ; Tregonwull t\ Sydenham, $ Dow., 104* 

1 Fifceh v * Weber, 6 Hare, 115: Bam «* Fewkos, 2 H. and M., GO; 
Bidtlnlpli th Will?ams, L. K„ 1 0. D.. 203. 

s Dawson *\ Clarke, 13 Ves. T 254 ; Pen fold v. Bon eh, 4 Hare. 271 ; f 
Atbom ey-Genej A r. Doan and Canon a of Windsor. 21 Bea?,, 670; H IX, L. 
C., 365 ■ A;-lou r. Wood, L, It, 6 Eq.. H O ; Ram v. IVwk^, 2 H, & M., 60. 

* Northea p. Carnegie* 4 Drew., 637; Na&h r. Smith, 17 Ves,, 25 ; 
?tapp c. Bleook, 2 Thill.. 793 ; 3 H. L, €.. 402 ; Bird v. Harris, L, It, 9 
3; 4 „ 204 ; Williams >\ Arkle, L, E. f 7 H. L. f 506. 

• LaOnbhai Bap n bhat i\ ManktiTarbai, I. L. E., 2 Bom,, 406. 

H Ctujfcanoe r. Cunningham, III Beav., 3Gb ; Fowkis f\ ftyjPOOQ, h R> 
10 Ch., 340 ; Bahfcme v. L It. 10 Ck., 431. 

1h Fowkee v. Fasepe, L. It, 10 Oh., 343. 

ia (InrteWa L. E., H Eq,. 217. 

Jl Lane it. Hilton, Amb. s 409; Ityal t\ Ilyal, A mb., til : K ogciulec 
Chunder Ghose i\ Grecmler Cliumier Gkose, Bonl,, 369* 


PURCHASE IS NAME OF STJBANGF.B. 


87 


Where property is fchfc by one person in the name Ucr Um 
ot a stranger, to whom the conveyance is made tliore 111 

f< "' th u p r°,? , who *• p-si 

i , ^^t-money. I ho clear result of all the cases/' said <" mm»ot 
Ay re, O. B„ “ without a single exception, is, that tli« 3tran S®‘- 
•runt of a legal estate, whether freehold, copyhold, or 
leasehold; whether taken in the names of the purchaser 
or others jointly, or in the names of others without that of 
the purchaser ; whether in one name or several; whether 
jointly or successive, results to the man who advanced the 
purchase-money. This is a general proposition supported 
oy all the cases, and there is nothing to contradict it' and 
it goe.i on a strict analogy to the rule of the common law 
(hat where a feoffment is made without consideration the 
u^e results to the feoffor.*’ 3 

The person who advances the money must do so in the 
character of purchaser. 3 

No resulting trust will he created by the mere expjtea- Expra- 
sion ot a wish on the part of the grantor, that the purchase- * i ? n . of 
money may be applied in a certain way.* 

or deky^^ ° f a pui ' cliaser ma 3* bo barred by negligence Delay. 

ihe rule that a trust results for the person who pays Rule n !t . 
the purchase-money applies to the case of a joint purchase 10 
m the name of one. In Crop v. Norton , 6 Lord Hardwick e $£&!’ 
seemed to think that the application of the rule was con- 
mied to ail advance by. one individual. In Wray v. Stride, 7 
however,. Sir T. Plumer decided that a resulting trust arose 
upon a joint advance, the purchase being taken in the 
name of one. "Lord Hard wi eke,” said his Honour, “could 
not have used the language attributed to him. What is 
toero applicable to an advance by a single individual, that 

' Dyer v. Dyer, 3 Cox, 83. 

Z* OOHYeyaacKM taken jointly, see w parte. Honvhton, 17 Ves.. 

: Ruler t:. Judder, 10 Vos., 307, And a ■ 60 severe! eiieiuosit-J, see 
.1?? £b;m\ 1 \eru.. 415 ; Withers v. Withers, Amb., 151 : Smit h 

r. Baker, l Aik., 386; Pmnkard Prank art). I S. and S., 1. 

- Bartlett V. Pictengill. J Eden, CIO; Crop i\ Norton, 9 Mad., 335 ■ 

Avehug-Knipe, 19 Vos., 441, ’ 

. W heeler t>. .Smith, I tjtff,, 300. 

Delano r. Dolaue. 7 Bn«. P. 0.. 379 ; ((roves e. Groves. 3 V. and J 173 . 

2 Ma r’lj c' 10 '!'!) 11 ’ * U ' 31 787 ’ Peddaiauthnlatjr v. Timm a Roddy’ 

* 3 Atk.’, 74 : 9 Mod., 233; Bam., 181. 

1 2 V, and B,, 388. 
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FFRCHASE IN NAME OF WIFE OR CFIttlA 


Oe) ■ chant to prevent an execution ot tlic agreement; bat 
ns it is, I think that it is a ease within the Statute, and that 
the bill must be dismissed with costs.” ’ 

In acme cases it has been held, that where a conveyance 
Is made to a stranger without any valuable consideration 
beino- expressed, that a resulting trust arises for the gran- 
tor. 2 ” In Young v. Peachy? Lord Hardwick® said: "If a 
trust bv implication was to arise in the present case, it 
would be to contradict the Statute of Frauds ; for it might 
be said in every esase where a voluntary conveyance is 
made, that a trust shall arise by implication; but that is 
by no means the rule of the Court: 4 Trusts by implication, 
or operation of law, arise in such cases., where one person 
pays the purchase-money, and the conveyance is taken in 
the name of another, or in some other casus of that kind ; 
but the rule is by no means so large as to extend to every 
voluntary conveyance.”*' 1 . 

Where a son conveyed an estate to bis father nominally 
as purchaser, but. realty as a trustee, and in order that the 
father, who was in better credit than the son, might raise 
money on it by way ot mortgage for the use of the son, 
and the father died shortly afterwards, and before any 
money was raised, having by a will subsequent to the con¬ 
veyance made a general devise, ol all bis real cstatds, it 
was held, that the ease was within the Statute, and that 
parol evidence was not admissible to prove the trust; but 
that the son had a lion on the estate as vendor for the ap¬ 
parent consideration, no part ot which was paid. 1 ' 

No resulting trust arises upon a purchase in the name 
of a wife alone. 7 Nor upon a joint purchase in the names 
of husband and wife, 8 nor upon a purchase in the name of 
a child. 8 


1 Bee Heard r, Pilley. L. R., 4 Ch,, 548, 

a Duke of Norfolk r. Brown, Preci. Gh„ SO ; Warn an r, Seaman, Froem., 
308 ; Scuitborp v, Liu-^sa. 1 Yes. 0., 93 \ Davies r, Ofcty (No. 2), 85 Leavk, 


" V* 250. 1 See Fordyce o. Willis, 3 Pro, C. C-, &7T. 

■ And ^ J Sand. Uses, 6th Ed. t ; Wms, R. P., iUth Bd„ 159 s Lloyd 

*, Spillett t 2 Atk„ 160. , _ , _ . T , 

-t j>man Whitley, l Russ,, 123, This case waa doubted by Lord 
Leona/da, Sug, V, and P, 11th Ed +5 702. * 

Kingdom n Bridge, 2 Tern,, <>7 ; Batik v. Andrews, 2 \ em v *- , 
Christ/a Hospital . Btidgito, 2 Vem.,683 { Rider r> ICidd^r, 10 H 3WJ* 
Gosling a. Gpelinif» 3 Drew., 385 ; Lloyd v. Pnghe, L. EU, 8 Ch. *8. 
p Drew v. Marfcm, 2 IL and JL* 130. , r . ^ iT 

* Dyer v* Dyer, 2 Cox, 92 ; Pinch r t Finch* 15 Yes„ _o0 ■ ; M^rlees %. 
Franklin, 1 frwamt.j 13 ; Grey t\ Grey, 2 Swanst., 607 ; 1' iueb. 3AU. 
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If a mortgage is made in the joint names of a husband bacfruim 
ami wife, this will bo considered as being in the nature of 11 [ 
a joint purchase, and the wife w ill, if the husband dies, be 
entitled to the mortgage money by survivorship. 1 

A purchase in the name of the purchaser and of a woman routed 
with whom he has gone through the ceremony of niar-' wif ^ 
rage, but who eouid never become his lawful wife, does not 
come within the rule, and therefore such a purchase will 
not raise a presumption that it was intended as an ad¬ 
vancement or provision for here 

The presumption of advancement may arise in the case Person ;,■# 
of a purchase by a person who has placed himself in tom ^5° 
pwretdis to the per a in whose name the purchase is made, 

Thus the presumption has been held to apply in the ease 
of a a illegitimate son. 3 

But the presumption of advancement will not arise in the 
case of a purchase in the name of an illegitimate grand¬ 
child, although the grandfather has placed himself in loco 
parentis to the child 4 

In the case of lit Ds Visme;' it was said that a mother pim-imse 
does not stand in such a relationship to a child m to raise a ^ im ~ 
premmptiou of benefit for the child. In Sayre v. Hughes* 
a mother, after making her will in favour of her two 
daughters, transferred stock, which had stood in her own 
inline, into the names of herself and one of the daughters, and 
died, ft was held, that there was a presumption of intended 
benefit to the daughter which was ururebuttedj and that the 
stock belonged absolutely to her* Me l)* 1 Visme 1 was cited 
as an authority for the proposition, that there could be no * 
presumption of advancement as between a mother and 
child ; but Stuart, V. 0., pointed out that the word ‘ father 
does not occur in Lord Chief Baron Eyre’s judgment in 
Ihrcr v. Dyer? ami said that it was not easy to undersfanid 
why a mother should be presumed to be less disposed to 


1 Christ's Hospital r. Eudgm, 2 Vorn., 68& 

? Soar t\ Foster, i K. ami J.„ 152. 

1 BeekfoM -ih Rockford, Lofft., 480 ; Kilpin tn Kilpin. 1 M. and K- 520 ; 
Roar r. Fostor, L K. and J.. 132: Tucker *?• Burrow, 2 H. and M., 615* 

1 Tucker-f. Borrow, 2 H, and M,* 515 ; Forrest t\ Forrest, 11 Jur., N. 
S,, HIT, See, however, Powvh v. Mansfield, 3 My. and Or,, 359, as to double 

fKjriions. 

1 2 T)eG. J. ana K. t 1:7. 

t h, It., Eq., S77 ; see also Hep worth r. Hep worth, L, It., 11 Eq . HI. 

’ 2 D&G. J. ami Is., 17. 

* 2 Cox, :i t. 
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benefit her child in ft transaction of this kind than ft father* 
Where stock was transferred by a mother into the names ot 
herself, her daughter, and the daughter’s husband, and the 
divid e nd * on the stock were received by the son-in-law 
and paid over to the transferror during her Hie, and the 
mother died leaving the son-in-law only surviving, it was 
held, that there was no resulting trust, and that the son- 
in-law was entitled to the stock, the Court being of opinion 
that the evidence showed that the mother intended to 
create a beneficial interest in each of the three persons 
into whose name the stock was transferred. 1 

Where one of two brothers purchased an estate m the 
name of his nephew, and paid the whole of the puiehtee- 
money. and enjoyed the rents and profits, it was held, in a 
suit by the purchaser to recover possession, that lie must 
be presumed to have purchased on his own account. 3 

Where a fiduciary relationship, such as that of solicitor 
and client, subsists between a parent and child, and the 
parent's money is advanced by the child in her own name, 
the or'Unary presumption in favour of the transaction 
1 seiner a girt,"is excluded, and the-onus is thrown upon the 
child of proving that a gift was in fact intended.* 

Purchases in the name of a wife or child by way ot gift, 
or advancement, are, it appears, within the 13 It iz., c. 5, 
and may be avoided as against creditors. 4 

The rules of English Courts of Equity as to resulting 
trusts apply also to personal estate, and therefore, where a 
husband transfers stock into the names of himself and his 
wif> no resulting trust will arise for the husband, but the 
wife will be entitled to the whole of the fund by survivor¬ 
ships so also in the case of a transfer of stock into the 
names of a parent and child, 
child surviving.® 


the stock will belong to the 


’ B a', done V. Salter, Ij. K., 19 Eq., 2G0 ; nffd., L. K.. 10 Oh., 131. Ami 
sea Fowkes v. Pascoe, L, H., 10 Cli. t 343. 

- Sh^oram Ghose v. DaUram Ohose, 2 Sel. oft 
Gamdt v. Wilkinson, 2 D«G. and Sm., 214; see a iso Hep worth i. 

11 ^aiH^tore 1 .'Hewer E 1’ Vet. 198 : Townsend e. Westecott, J ; 

4 B&av,* £33 ; Christy v M Courtenay, 13 Reav, ? yO ^ Barrack i?* MCulloch, 
3 K nrd J.. llG ; Brew r. Martin, 2 H. and M m 130, 

■> DtanTBe? %. Pitcher, 2 M. and K,. 262 ; Low in Carter, J Ijcfav, } *. > 

Vance v. Vanoe, ifc, 606U Poole v* ©tiling.. 31 L, 

^jrov.Uu’jxh^L. It., 5 Bfr, 37C; JU He Vteme, S DeU J* »nd 
17, 


sunROTjNBrKG amcvmTm&m 9 B 

The mere circumstance that the name of a wife or child Ljtotore 
is Insfcjfcod on the occasion of a purchase of stock in not ^ 
sufficient to rebut the presumption of a resulting tm&t surmtiaa- 
in favour of the purchaser, if the surrounding eircum- in# eircum- 
stances lead to the conclusion that a, trust was intended. 
Although a purchase in the name of a wife or a child, if dered 
altogether unexplained, will be deemed a gift, yet the 
surrounding circumstances may be taken into consider¬ 
ation so as to say that it is a trust, and not a gift. Thus 
in Marshall v. Orutwdl, 1 the husband of the plaintiff, 
being in failing health, transferred his banking account 
from his own name into the joint names of himself and his 
wife, and directed the bankers to honour cheques drawn 
either by himself or his wife, ami lie afterwards paid in 
considerable sums to their account. All cheques were 
afterwards drawn by the plaintiff at the direction of her 
husband, and the proceeds wore applied in payment of 
household and other expenses. The husband never ex¬ 
plained to the plaintiff what his intention was in trans¬ 
ferring the account, but ho was stated by the bank manager 
to have remarked at the time of the transfer that the 
balance of the account would belong to the survivor of 
himself and his wife. After the death of her husband 
(which took place a few mouths after the transfer), the 
plaintiff churned to he entitled to the balance. It was held, 
that the transfer of the account was not intended to be a 
provision for the plaintiff', but merely a convenient mode 
of managing her husband's affairs, and consequently that 
she was not entitled, Jessel, M. R., said ; 1 In all the cases 
in which a gift; to the wife has been held to have been 
intended, the husband has retained the dominion over the 
fund in this seme, that the wife during the lifetime of the 
husband has had no power independently of him, and 
the husband ha retained the power of revoking the gift. 

In trails ter ring a. sum of stock, there is no obvious motive 
why a man should put a sum of stock into the name of 
himself and his wife* She cannot receive th.- dividends, 
he can and must, and it Is difficult to see any motive of 
Convenience or otherwise which should induce a man to 
buy a sum of stock or transfer a sum of stock (if there 
is am difference between the two) in or into the names 
of himself and his wife, except the motive of benefiting 

1 U It, 20 Eq., $23 j and see Fuwkes v. Pasco % L, R., 10 Ch tf 343. 
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her in case she survives. But here we have the actual 
fact, that, the man was in such a state of health that he 
could not draw cheques, ami the wife drew thorn. Looking 
at the fact that subsequent sums are paid in from time to 
time, arid taking into view all the circumstances (as I 
understand I and hound to do) as a juryman. I think that 
the circumstances show that this was a mere arrangement 
for convenience, and that it was not intended to be a provi¬ 
sion for the wife in the event which might happen, that 
at the husband’s death there might be a fund standing to 
the credit of the hanking account.” 

Where a purchase, either of moveable or immoveable 
property, is made in the name of a wife or child, and the 
purchaser dies before the whole of the purchase-money is 
paid, the purchase will enure for the benefit of the wife or 
child, and the unpaid purchase-money is payable out of the 
purchasers personal estate. 1 

A purchase in the joint names of a father and son creates 
a joint tenancy. 9 In one case, where the father had no other 
estate to which a judgment-creditor could resort, the creditor 
was relieved in equity against the survivorship at law 3 

If a purchase is made by a parent in the name of ?i child 
and of a stranger, whether of real or personal estate, it will 
be considered as an advancement; the stranger will be 
treated as a trustee for the child, and there will not be any 
resulting trust to the father. 4 

In certain cases where a purchase is made in the name 
of a child, the presumption of advancement may be rebutted.® 
The antecedent and contemporaneous acts and deciarations 
of the parent are admissible in evidence to rebut the pre¬ 
sumption of advancement, but his subsequent acts and 
declarations are inadmissible for that purpose. 8 

* Red ins-ton tr. ttadingbon. S KMg.. P. C., 177 ; Vance v. Vance, 1 Bear., 
(105 : Drew v. Martin, 2 H. and M., 130 ; Skidmore v. Bradford, L. it., 

8 Bn,* 184. 3 

* Sfcioope t>. Soroope, Frown., 171; 1 Oh. Cm. : 27 ; Back*. Andrew 
2 Yarn., 120 ; Grey Grey, 2 Svranet,, 590 ; Dummer v. Pitcher, 2 M. ami 
K„ 2V2. 

h Shilcman »♦ Aahdcwu, 2 Aik., 4-77 ; me Pole t\ Pelo, 1 Yes,* 76. 

* Liimplmrh t. Laraplngh, I P, Wmi r III; Mu mm a v> Mumma, 
Verm, 19 ; Finch u, Finch, 15 Vas,, 43 ; Orafob 0. Crhbb, 1 M. and K., 511 ; 
Colli neon Collins on, 3 1>. M. G,, 403. 

a Keats r. Hewer. 10 Jar,, N, S, T 1040, 
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J n Devoy v. Lhvoy} the presumption that iho transf-c Lecture 

by a father of stock i|Lto the joint names of himself, his_ 

wife, and child, was intended to be an advancement, 
was allowed to be rebutted by the evidence oi the trans¬ 
feror that no trust was intended, but that the transfer 
was made under a misapprehension of its legal effect.' 5 

Although subsequent acts and declarations of the parent Subsoqaent 
are not evidence to the support of the trust, subsequent acts c j ir ,g M , g . 
and declarations of the child may be so. 3 

The presumption of advancement will not he rebutted 
by tlx* - * fact of the father having continued in possession ot L - 
the estate during his life, 4 nor by the tact that be has 
expended money in impairs on the estate. 6 

Where a father purchases stock or shares in the name or nividm* 
a child, and receives the dividends during his life under ^Vaitl.r. 
a power from the son, this alone will not rebut the pre¬ 
sumption of advancement.' 1 In Smith v. Wards,' $■ father 
directed stock to, be purchased in the names of himselr 
and "his wife in trust for his infant son. The purchase 
was made in the joint names without any trust being 
declared, and the father received the dividends down to 
his decease. It was held, that neither liis son nor his 
wife (who survived him) were entitled to the stock, but 
that it formed part of his assets. 1 * 

If, after a purchase of property by a parent or by ag*™**, 
husband in the name of a child or the purchasei | L . ;L - , 
devises or bequeaths it, 9 or leases it, 1 " the prvmd fane pre- 
sumption of (ttlvan coin cut will not ho rebutted. 

Where a testator by his will settled £1,000, reduced 
annuities, on each of “his grand-daughters, the children of 
his only son, and two years afterwards he transferred a 


* $ Em* and (4., 403. 

« also Sfcouo <?* Stoua, 3 (N* S.), 

* Eidmtrafch v. Bidmoutb, 2 Beav.* -147* , „ w 

' Grey c. Grey, 2 Swanat, «00; Lamplngh v. Lamplupb, 1 F . Wins., 
111 ; Taylor v. Taylor, 1 Afck., 38(5 ; Christy v. Courtenay, 13 Heav., 36. ■ 

* Shalis v. Shales, 2 Frwnn., 232 ; Elliot *• hlhot, 2 CU, Gas., 231, 

Feowiu r. Hcawin, 1 Y. and C. C. C,, 6A Q . , T ,t- O 

* Ski mouth i*. Bidmouth, 2 Be#T., 447} bcamn «. fccawin, 1 Y. & U 
C. 

* See uko Hoycs i>. Kinder si ey, 2 Srn. and 135 ; Bone v, Pollard, 2-1 

B ™CrabbV Crabb, I M. and K., 311 ; Dunimer i, Titcber, 2 M, and K„ 
262 ; Jeans w. Cooke. 21 Beav., 513, 

» MaiklW e. Franklin, 1 Bwaust., 13. 
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l ^ CHILD i U Lti i A u V r- u* 

tocCTB* sum of £8,200, reduced annuities, which was all the 
in. property he possessed, Into the name oi Ins son, anu tiiuu 
—• at the age of ninety-four, having resided the last ten years 
of his life with his son, who was a man of considerable 
property, it was held that the transfer to the son operated 
as an absolute gift to him free lrora any trusts. 

If a purchase is made in the name of a child who is 
already fully advanced by the parent, there wd! bedt re¬ 
sulting trust for the father ; 1 hut it the child be not at all, 
or only In part, advanced, the presumption oi advance¬ 
ment will not be turned into a trust. . 

Where lands are purchased in a certain place in the 
name of a child by a father, but it appears that the father 
is bound to settle lands so purchased m a particular man¬ 
ner, there will not be any advancement, hut the child 
will he a trustee merely. 4 

1 Hepwtli V. Ihpwortb, L. It, 11 1jij., 10- , 

a Lloyd ■». Head, 1 P. Wins., 60S ; Pole v. Pole, 1 Ves. S., 76. 

» Grey v. Gray, 2 Swaruit., (HK>; Elliot Q. Elliot, 2 Lb, Cos., -31- 
Blake v. Blake, 7 Bro. P. C., 211, 



LECTURE IV. 

BENAMI TRANSACTIONS AND CONSTRUCTIVE TRUSTS, 

Beiiaml transaction 3 — Purchase \n name of child — IJurdan ot proof — Strangers 
^ Bcnami tr&nsacBojis among Mahomed an a —■ Assent of beuaittidar unnecGs- 
fsaxy — Disputing; limdlord’B tTtle — Suit by landlord agwinet benetUdal les¬ 
sees — Strict proof required —- Oral evidence — Proof of payment of pur- 
dinae-mcmer — Pleading: benami transaction ngaS&fc purchaser under a. 317, 

Civil Procedure Code — Purchase at aide for firwr-- of revenue— Sale by 
temmu&if — 8 tainting by — Purchaser with notice — Keul owner may 
beuamidur — Equitable owner — Suit by creditors adjust benamular — 
Transaction a 0welly fraudulent — Construed vs trust* — Renewal of leases 
by trustee — Principle of rule — Instances — Remedy — Agent of trustee — 

Li tral adviaer gaining .*vantage by ignorance — (Lifts to persons 1st Llduciary 
capacity— Voluntary gift where no fiduciary relation wlion set usido — Onus 
of proof wli^rc fiduciary relation exists — Where it docs not-** Spiritual 
futi apnea —- Parent and child — Persons in loco parentis *— Guardian and 
ward— Gift to legal adviser — Extent of rule — Gift in expectation of death 
— Strangers — Principles rm which Court acta — Budges of fraud —* IndepeU" 
dent, advice — A 1 whose instance set aside — Aquiesceuoe — Confirmation and 
acquiescent 1 — Laches. 

It will be convenient m this place to consider what is Kemtmt 
known as a benctmi transaction,—that is to say,- the practice 
of putting property into a false name. However objection- 
able the system may be, it is legal and in common use. 1 

" The Law of Benami, M says Mr. Mayne. 2 “ is in no sense 
a branch of Hindu law. It is merely a deduction from the 
welUmown principle of equity, that where thgr© is a pur¬ 
chase by A in the name of B t there is a resulting trust of 
the whole to 4 ; and where there is a voluntary conveyance 
by A to II, and no trust is declared, or only a trust as to 
part, that there is a similar trust in favour of the grantor 
a s to the whole or as to the residue, unless it cadi be mad© 
out that an actual gift was intended, 

lf In the English Courts an exception is made to this rule, purchase 
where the person iu whose name the conveyance is taken af 

or made is a child of the real owner, when the transactian 

1 Jf. S. Beebeo Nyamnt vi Fuzl Hos&cm, S. D, A. of p* I30 r 

2 Hiadu Law, n. 367. 
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jicTinur is presumed to have been made by way of advancement 
^ ■ to him, But this exception has not been admitted m 
India. There the rule is well established that m all cases of 
asserted benami the true criterion is to appertain from 
whose funds the purchase-money proceeded Whether the 
nominal owner be a child or a stranger, a purchase made 
with the money of another is pwmd facis assumed to bo 
made for tho benefit of that other , 1 " l whether a daughter 
or a son, 

“The wives and mothers of the members of a joint 
undivided Hindu family, so long m they continue to 
live in tho family, and are supported out of its income, 
are just as much members of that family as their hus¬ 
bands and sous; and as unity of possession is one of 
the essential characteristics of a joint undivided Hindu 
family, m> difference in the nature of the interests pos¬ 
sessed by the different members thereof can affect the 
presumption with which we have to deal in this ease. So 
far as the ordinary and usual course of things is concerned, 
the practice of making benami purchases in the names of 
female members of joint undivided Hindu families k just 
as much rife in this country as that of making such pur- 
chaser in the names of male members and . . .the pre¬ 

sumption against such acquisition is no less strong in the 
former case than in tho latter/' 2 

Burdenoi The burden of proof lies on the party in whose amnio 

pro a. the property was purchased, to prove that he was solely 
entitled to the legal and beneficial interest in such pur¬ 
chased estate/* But although the habit of holding land 
benami is inveterate in India, that does not justify the 
Courts in making every presumption against apparent 
ownerships 

&tmgerfl, if the person in whose name the purchase is effected, m 
a stranger in blood or only a distant relative, he will 
be undoubtedly primd facie a trustee ; and if he desires 

1 Dhurm Daa PamBjy #. S, £har?m Soontfri IKbfab, 3 Moo, I, A,, 
229,240 j Gope^krist Gos&ia r. Gungapersatil Oosain, 5 Moo, IJ„ ?!;?, 
74; Mon l vie Byttd t\ M. S. Bibee, 13 Moo. I, A,, 23C ; Kuknadawla 
Nowab Aimed All K.ban v. Hnrdwari Mull, 5 B, L. R., 578, 

* Oh under Nath Moitra r. Kristo Komul 15 W. B lf 337, ptr 

Bwarkauatii Hitter, J. See, however, Obhoy Clmna Mookerjc* v. Pm 
chatnm Bose, Marsh., 5*1 f. 

* Oopeekrist Gosaia r. Gaagapexsaad Gosaia* 5 Moo, I. A. t 53, 

* UoonsbcQ Boaloor Kuheani »\ &b umsoonniflea Begum, 8 W, R fJ P, C. 
£uL t IB 
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to cod tend that the ymmd facie character of the transac¬ 
tion was Lot its real character, the burthen is on him. 
In G<jpeekr<st Gamin v. mixd 6Wai?te the pur* 

chase was made in the name of an only son, mid it 
was argued that this circumstance changed the preemp¬ 
tion, and that what would be the presumption in the 
er.se of a stranger does not exist between father and son ; 
that the presumption is advancement, and that* there* 
fore, the burden of proof was shifted. Bat the Judicial 
Committee held, that there was no authority in Indian law, 
no distinct case or dictum establishing or recognizing such 
a principle or such a rule, “It is clear/ 1 said Knight 
IIruee, L. Jy " that in the case of a stranger the presump¬ 
tion is in favour of its being a henmni transaction, that 
is a trust ; but it is clear also that in this country, where 
the person in whose name the purchase is made is one for 
whom the party making the purchase was finder an obli¬ 
gation to provide, the case is different; and it is said that 
that ought to be deemed the law of India also, not be¬ 
cause it is the law of England, but because it Is founded 
on reason and the fitness of things, if I may me the ex¬ 
pression, or natural justice, that on such grounds it ought to 
be considered the law of India. Now, their Lordships are 
not satisfied that this view of the rule is accurate, and 
that it is not one merely proprii jurk. Probable as it may 
be, that a man may wish to provide for his sou to a certain 
extent, and though it may bo his duty to do so, yet there 
tirr other considerations belonging to the subject; among 
others, a man may object to making ids child independent 
of him in his lifetime, placing him in such a position as 
to enable him to leave his fathers house and to die, leav¬ 
ing infant heirs, tbits putting the property out of the con¬ 
trol of the father. Various reasons may be urged against 
the abstract propriety of the English rule. It is merely 
one of positive law, and not required by any rule of 
natural justice to be incorporated in any system of laws, 
recognizing a purchase by one man in the name of ano¬ 
ther to be for the benefit of the real purchaser. Their 
Lordships, therefore, are not prepared to act against the 
general rule, even in the absence of peculiar circumstances; 
but hi India there is what would make it particularly 
objectionable, namely, the impropriety or immorality of 
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making an unequal division of property among children* 

. , « Their Lordships are, therefore, satisfied that, 

according to the law by which this case must be governed, 
the presumption iu favour of its being a benami_ transac¬ 
tion is different from that which would have existed by 
the law of England.” 

In so far as the practice of holding and buying lands in 
the name of another exists, that practice exists in India as 
much among Maliomedatss as among Hindus; and the judg¬ 
ment in Gopeekrist Gosain v\ Cunyapersaud Gosuin 1 and 
the cases therein referred to are, at all events, authority for 
the propositions that the criterion of these eases in India is 
to consider from what source the purchase-money com^s ; 
that the presumption is, that a purchase made with the 
money of A ? in the name of B, is for the benefit of A ; 
and that, from the purchase by a father, whether Mabome- 
dan or Hindu, in the name of his son, you are not at 
liberty to draw the presumption which the English law 
would draw, of an advancement in Favour of that son/ 
Although a purchase by a Mahomed&n with his own 
money of an estate in the name of bis son, ^ raises a 
presumption of the son's name being used ben ami for his 
father, proof that the father's object was to affect the 
ordinary rule of succession as from him to that property 
is sufficient to give, as respects strangers, a title to the son 
independent of, and adverse to, the father, 5 ^ 

The knowledge and assent of the person In whose name 
the purchase is made is immaterial; in the greater numbei 
of instances of ben ami purchases they are made in the 
names of persons ignorant at the time of their being so 

As a general rule, a tenant cannot dispute his landlords 
title. 3 The rule is founded upon the doctrine of estoppel, 
which is 7 as Lord Coke says, * a curious and excellent sort 
of learning." But it has been decided that the doctrine ot 
estoppel does not apply to benarai transactions, and that 
in this country a lessee may deny that the person m 
whose favour he has executed a lease was the real lessor. 


* Mcmlvie Sayyud TTflilnir Ali e. Mtmumraat ftebe* Ultaf Fallflu, 13 
[oo I A 232, 246 : see 2 Mail, H. C. Rep - 21 (**)- , , f „ T , T 

a EaknMawta Nowab Ahmed Ali Kh&ix v. Hurrtwan Moll, 5B. j- 


^ “yoyaekrirt Goeairt it Gun rape wand Gosoto, 6 Moo, I. A,, 74* 
* See Endeucc Act, I of 1372, s* lift, 
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and beneficially entitled to the rent, and that he may prove Leotctug 
by parol evidence that the person who granted the lease 1V * 
-was only a benaiBidar for a third party In DonzeiU v. 
Kalarnath Ckuekerbwtty} Paul, J,, said :“ In England^ where 
the usage denoted by ben ami fransactiona is wholly unknown, 
it is supposed, and therefore assumed, that all deeds and 
conveyances truly represent the titles of parties set forth in 
them. Deeds are called solemn instruments; they ore 
executed after considerable deliberation, and under the 
guidance, and with the advice, of able legal advisers. In 
England, and in fact wherever the English law prevails, and 
English institutions exist, it. is right to suppose that what 
is stated in deeds and other similar documents represents 
the true state of things, and consequently, parties should 
not be allowed afterwards to question the truth of what 
has been deliberately stated. But hi this country, it be¬ 
ing well known that documents are neither so drawn nor 
executed as in England, and it being equally well known 
that persons make statements wholly regardless of the 
truth for present and ulterior purposes, it would be unsafe 
and unjust to bold parties strictly to statements made by 
them ij deeds and other documents, and to apply the 
technical doctrine of estoppel in the manner in which that 
doctrine is applied in eases governed by English law/* 

Where a leas.- was taken ben urn in the names of three hy 
ladies, who for some time paid rent to the lessor, and who 
were sued for lent by him on several occasions when he 
obtained decrees, which ho executed against their property, 
the lessor was nevertheless allowed, when the ladies were 
nimble to pay any rent, to sue their husbands, who were the 
beneficial lessees? 

The Courts look with jealousy on benami transactions, gtnetprool 
and a person who claims under such a title must prove his require, 
ease strictly, and he can only recover on the strength o£ 
the case be asserts; mere inferences will not be sufficient 
to induce the Conn, to take away property from the 
person in whose name it is held? 

Where bond fide creditors of the ostensible owner of 
property are claimant:: on that property, the Court will 

1 7 Bj L, fi,, 720. 

* Dohuath Roy Ohnwdliry v. Gudndhur Daft IS W, It, 1S2. 

* Sr eemtvnaUtmdex Doy *\ Gopaijl Chun tier Chuckerbutty, 11 Moo, 

I. A, 28 ; NoWab Aziimit Ali Khan Hurthmree Mull, 111 Moo, I, A,, W* 
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hurwuE require strict proof on the part of any on e seeking 
it declared that he held it only benami. 7 Thous 
be in the 


Oral fcvi- 
dMee. 


to have 
there 

may he in the evidence circumstances which may excite 
suspicion, and doubt may be entertained with regard to the 
truth of the case made, it is essential to take care that the 
decision of the Court rests, not upon suspicion, but upon 
legal grounds, established by legal testimony.* If it is unco 
established that a transaction h bo it ami, the fact that the 
deeds and proceedings boar the benaiiudar s name, is per¬ 
fectly consistent with the Ixmami case, and is of no essential 
weight on the one side or the other in considering who is 
the principal. 3 It is not necessary that the nature of the 
transaction should be proved by writing, but oral evidence 
>Wof ; s admissible, 4 The persons who seek to prove that a 
purchase- transaction was benamb must prove the payment ol tins 
money. purchase-money; and if they do so, any subsequent acts 

done ill the name of the nominal owner, will be explained 
by reference to the original transaction ; whereas if they 
cannot prove that payment, their ease must necessarily fail/* 
The real owner of property, who is actually in posses¬ 
sion., may plead in answer to a suit for redemption by a 
certified purchaser under s. 317 of the Civil Procedure 
Code, that the purchase was made Umami by the plaintiff 
on his behalf This section corresponds with s. 260 of Act 
VIII of 1850, and it was decided by the Privy Council 
that that section should be construed strictly and literally ; 
that it was applicable only to a suit brought against the 
certified purchaser to assert the be mum title against him ; 
t h a 1 tl) e Sta t ute did no t ma ke ben am i pu re! \ as o s ill ega J; 
and that the real owner for whom the purchase vas made, 
if in possession, and if that possession had been honestly 
obtained, might defend a suit brought by the holder of 
the certificate, and show that ho was the apparent owner 
only and a mere trustee, 6 


Flea ding: 
Ixniumt 

tTRtiaaction 

purchaser 
umler s, 
"U7, Civil 
Procedure 

Ccftit;, 


1 ItiikiiJMlawI.a Nowak Ahmed Alt Khan v. Hard wan M all 5 B , 1 R , 57$. 
B Breezy anckmuler Bey Gopal Chuuder Cimckw butty, 1I Moo. I. A* t 
2$, 1; ; Timz Bukah CbWdry r. r Puked oofkeu Mahomed Ahu&mii Chew- 
dry, 1 I Moo. I. A PJ £34, 

* Bobee Lull r, Dindyal Ball 21 W. I? . pi. 

i Paianiyappa Chefcti u. Amraugtuft Gketti, 2 Uad, H. 0. E, Tara 
Mdpee Debia t?. Sblbnafh Tnlapatvir, 6 AY. It. HH . 

1 M. tS Beebeo Nyamut v. Fuzl How«in, B, D. A. of 1BAO, p. 13!). 

6 3VL Ik Bu-huun Kowur ?*. Lai la Buhoroc Ball it Moo. I. A.. i*M ; 
Lokhee X a rain Koy CLowdhry v. Kalypud&o Baudopodbya, L, U, t 2 I, A., 
Ui, 
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The provisions of s. 260 of Act VfTt of TSi50 apply to Xjsoturk 
ordinary ben ami purchases at execution-sales, but do not JX ' 
afibct purchases of property by one member of a Hindu 
family in his own name, but with the joint funds. Those 
provisions, say the Privy Council, “ were designed to ..check 
the practice of making what are know n as benami purchases 
at' execution-sales, i.e., transactions in which A secretly 
purchases on his own account in the name of B. Their 
Lord ships think that .they cannot be taken to affect the 
rights of members of a joint Hindu family, who by opera¬ 
tion of law, and not by virtue of any private agreement or 
understanding, are entitled to treat as part of their 
common property an acquisition howsoever made by a 
member of a family in his sole name, if made by the use 
of the family funds.” 1 

A purchase at a sale for arrears of revenue made by a Faiciifne 
managing member of a joint Hindu family in his own 
hame, is not affected by the 21st section of Act I <d IS45, revenue, 
-which provides that <f any suit brought to oust the eer tided 
purchaser as aforesaid on the ground that the purchase was 
made on behalf of another person not the cert tiled purchaser, 
though by agreement the name of the ehr titled purchaser was 
used" shall be dismissed with costs; w and nofcwjthstanduig 
anything contained in that section, the mmnbem of the joint 
family may sue to enforce rights acquired by them under 
such a purchase as against the managing member, though 
he is the sole certified purchaser, 2 

If property is purchased iu the name of a heuaruidar. Safe hr 
and all the indicia of ownership are placed in his hands, i) ^ amj[ir4fi 
and the benaimdar sells to a purchaser for valuable con¬ 
sideration, the true owner can only get rid oi the effect 
of the alienation by showing that it was made without 
his own necj licence, and that the purchaser took with 
notice of that fact. If the purchaser bought in good faith, 
and without notice, he acquires a good title as against the 
true owner and Iris heirs, or any subsequent purchaser 
from them. 3 

Parties who stand by, and permit another to hold him- Standing 
self out to the world as the real proprietor of an estate ,y ‘ 

1 Rodh Sin^h Pood boor £n» if. Gunesh Oininder Sen, B. i>. Ii., ->1T, 430, 

- Toon dan Singh d. Fokh Naraia Singh, 13 W. Ml. 

* Bhugwan Doi^ r, Bpooeh Singh. 10 W, 31 M 185 ; Rackhaluo^s Mn- 
duck v. llindoo Bashing Debits Marsh., ; Kally Doss Mitinr j b CrObind 
CfcimdcE Paul/Jlarsh., 501*; itennie tf.Guiiga Narnia Ohowdlny^ W. 10, 
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LiicTuip when in r ;dity lie is not so, and thus induce parties, nmc- 
f ^ r - cent of the fraud, to lend their money upon such faith, are 
not entitled to any consideration from a Court of equity 
and good conscience. 1 * 

Purchaser If & purchaser of an estate at its full value takes with 


tUUi notice. 


notice of a trust, he is bound to the same extent and in 


the same manner as the person of whom he purchased, 
for, knowing another’s right to the property, he throws 
away his money voluntarily and of his own free will * 
Notice is either actual or constructive. What is sufficient 
to put a purchaser upon inquiry is good notice,—that is, 
where a man has sufficient information to lead him to a 
fact, he shall be deemed cognizant of it. It is sufficient to 
charge a man with knowledge that ho had that before him, 
which, if he had used due diligence, would have afforded 
the knowledge he desires, 3 And where there is a person 
in possession of the estate, other than the nominal owner, 
the person in whose name the title-deed h the purchaser 
is bound to enquire what is the nature of his possession. 
If he does not think lit to do so, he takes subject to the 
Lights of the person In possession, 4 
ileal owner The real owner of property may sue the benatiribar, 
teuam'idar. e *kher to declare his title to the property, or to recover 
possession of it, and may prove the benauu nature of the 
transaction, 0 Thus where a portion of a taluq, which was 
confiscated by Government, really belonged to an innocent 
person who had allowed her property to remain in the 
name of the taluqdar, she was allowed to sue the Govern¬ 
ment and the taluqdar to recover the confiscated properly, 
the Privy Council raying “ the decree of confiscation against 
her trustee could on no principle of law, equity, or good 
conscience, be made to affect her, and certain!; not to jus¬ 
tify a sentence which, in effect, made her tin sufferer for 
his offence,” a 

Editable The equitable owner of property which is in the name 
owner. 


1 Kimdun Lai t?, Tayler, 5 W. H 37; Brojonatb Qhom Koylash 
Chunder Bananoo, 0 W, XL, -'4i3 ; Nidlioo Siagb c. Bisaoitf.&h Dm, 24 
W. R, 79, 

* MuTicbarji Sotabji CltnllA o. ivokgaeo. 0 Hem. 31, 0. R,, O. C*, 59 ; 
Hakeem MeaH *\ Beejoy Pat nee, 22 W. H,, S. 

* Maneteji Sorabji ChuUa w, Koa&seo, +i Bom, II, 0. B., O. C-, 59. 

4 Hakeexa Mo ah v. Beujoj Pat nee, 22 W. It.. S. 

* Tara Soonduree Debee r f Gojut Mtmee IJoesee, H W. R. f 111. 

f M. S. Ttukraiu Book raj Koo*wr v. Tke 14 Moo, 

I, A. f 11% 
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of a trustee may prove the ben ami nature of the transac 
tiou in a suit by the trustee to obtain possession of the 
property. 1 

Creditors may enforce their claims against the property 
of their debtor held for him benami? Thus it lias been 
held, that a conveyance to female members of a Hindu 
family, the lather continuing in absolute and uncontrolled 
possession during his life, and his son entering into posses¬ 
sion after his death, could not exclude the claim of the 
son's creditors* 

In many eases the object of the henami transaction is 
avowedly to defraud creditors, and against them it is as 
we have seen, 4 void. 5 But as between the true owner and 
the bunanndar the question arises, whether the owner can 
sue for the restitution of the property, alleging that tbo 
sale was fraudulent, or can set up the defence of his own 
fraud in au action by the banamidar. Formerly it was 
considered that no title could be founded upon fraud, and 
that if a man chose to convey his property to another 
admittedly for the purpose of deceiving the public, defraud¬ 
ing his creditors, and avoiding the ends of justice, he 
disentitled himself to any relief, 0 even though no person 
had been defrauded/ And the Courts refused to recognize 
any distinction in favour of an ignorant female. 0 

“ Courts of Justice” said Jackson, J., “are designed for the 
protection of honest suitors, and the enforcement of just 
claims. They are not available as machinery to aid in the 
carrying out of schemes of i ranch It is right that parties 
should know, in making secret arrangements in regard to 

1 Ramanugra Narain v. Mahamndur Kira war, 12 R. L. IL, 433* 

- Mm&dee Mahomed Cazurn Sheraaee t\ Mectza Ally Mahomed. Shoos - 
try. G Moo. I. A. r 27. 

■ r He&ang-iaee Do&see t. Jogemlro Kurain Roy, 12 W. H> T 23G. 

4 A nte, p 

Tt See ffJianabhai v. Srinivasa* 4 Mad. H. 0< t 64; Sanfcamppa *\ 
Kanaayya, 3 Mad, 11, C,, 231; Pulleu %\ RauiaUnga, A Mad. H. (1,368; 
Tiiiak CbtMjd r. Jifcamal. 10 Born., 20& 

* ffconshutt Khatoon Obowdrain r. The Collector of Mymeiismglu 
S. D A. of IS Hi. p. 120 ; Brimho Myi Dibeeav. Ram Bolob Hor, S. D. A. of 
IS IQ, p, 276; Rajah R&juattdu Roy r. Jnggutraath Persbad Muilick, S. D, A- 
eif I.S51, p f 774 ; Rum SSoonder Sait dial r. Rajah Amuidnath Roy, S. D. A, 
of 1606. p, 542; fvoonjee Sinyli i\ Jan keo Singh. S. D. A. of 18$2, p. 838 ; 
KeBlmb Chunder Sola* Yyasmonee DosSfa, 7 W, B., 118; S. M, Sukhimani 
Bnsi r. Mabondrri nath Butt, 4 li. L. R. (P. C.)« 16. 

T Harry Sunkor Mookerjee p* Kali Coon&r Mockeries, W, It., I Sol, 

p, 266. 

y Bhovvany Soiikar Pandey r. Puxcm Bobee, S* B. A. of 1853, p* 632. 

H 


Lrtmm 

IV. 


Suit by 
creditor* 
against; 
benainidar. 


Tran .icf-imi 

avowedly 

frimiuleot* 


30G 


TRANSACTION AVOWEp&T FBA l r DU LENT, 


Lbct 'V 

IV. 


their property for fraudulent purposes, such as defeating 
their creditors, that they are entering on a dangerous 
course, and that they must not expect the assistance of 
the Courts to extricate themselves from the difficulties iu 
which their own improbity has placed them.” 1 2 

So the Courts refused to allow a defendant to plead, that 
a deed which was admittedly executed by him, was execut¬ 
ed for the purpose of defrauding his creditors, on the 
ground that, though a deed may be avoided on the ground 
of fraud, the objection must come from a person neither 
party nor privy to'it, and that no man can allege his own 
fraud to invalidate his own deed. 3 And the principle was 
applied equally to persons claiming through the author of 
the fraud* 3 

Hut in the later cases these principles have not been fol¬ 
lowed, and the original owner of property has been allow¬ 
ed to plead that the transaction was fraudulent, the reason 
being, that the real rights of the parties are to be ascertain¬ 
ed, and if the plea were disallowed, the Conn--; would 
mmt the benamidar to obtain property by means of fraud. 
Thus, in a suit brought by the plaintiff for registration of 
her name In the place of a person from whom she'said she 
had purchased the property, one of the defendants contend¬ 
ed that the plaintiffs vendors had purchased the property 
benariu for her (the defendant), and that she had been in 
possession of it from the date of her purchase. It appeared 
that there had been no consideration for the sale to the 
plain ltd', and that it had been executed by the defendant's 
husband for the purpose of defrauding his creditors. In a 
previous suit the defendant had stated that the plaintiffs 
vendors were really the purchasers of the property. It 
was held that she was not estopped by this statement from 
now showing the real truth of the transaction, ^ In many 
of these eases/" said Couch, CUT, “ the object of a benai.nl 
transaction n to obtain what may be called a shield against 
a creditor; but notwithstanding this, the parties are not 
precluded from showing that it was not intended that the 

1 Aloksooddry Goopto ft* Horo Lai Hoy* G W. II* f 2S7 

2 Obkoy Cbmu GLiifcttick r. Treeloehim Ohatterjee, & D. A, of 1 669, p. 
163ft ; Bara hull But v. Kfekoa Chmidec Banei^ee, R IX A, of 1360. pp- 
1, 436, 

^ Luekhee Namm OhiiekerbuLty r* '-Tara Monoo Dosseo, 3 W. R,* 02; 
Pmiklieet Sabau *\ Htulha Kzshon Sahoo, 3 W. B-, 221 ; Kuluo Ntvbii Bur 
v * Doyal Krisfco Deb, 13 W* It, 67. 
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prc party should pass by the instrument creating the b&hami, Lecturd 
and that in truth it still remained in the person who ^ 1 
professed to part with it...,* Although, no doubt, it is 
improper that transactions of this kind should be entered 
into for the purpose of defeating creditors, yet the real 
nature of the transaction is what is to be discovered, the 
real rights of the parties. If the Courts were to hold that 
persons were concluded under such circumstances, they 
would be assisting in a fraud, for they would be giving an 
estate to a person when it was never intended that lie 
should have 

A suit will lie in which the plaintiff docs not sue to 
render void an act done by him in fraud, or in other terms, 
to be relieved from the effect of his own fraudulent act, 
but simply sues to have an act legal in itself enforced, 
though done with the motive of keeping property out of 
the reach of his creditors. 2 

The last kind of trust with which we have to deal is Chirac- 
that known as a constructive trust. A constructive trust tiv<i 
is on® which the Court elicits by a construction put 
upon certain acts of parties. Such a trust is raise! 
wherever a person clothed with a fiduciary character, as 
for instance, a factor, 8 agent, 4 or partner;’ gains some 
personal advantage, by availing himself of his situation 
as tills tee; lor, as it is impossible that a trustee should 
bo allowed to make a profit by his office, it follows that 
so soon as the advantage in question is shown to have been 
apq hi rod if iron g f 1 the rue d i u in o f a t r us t, the tru $ to < i w i 11 
be decreed to hold for the benefit of his cestui f jus trust 

A common instance of a constructive trust is, where a Reftewal of 
trustee of leasehold property renews the lease in his |g|ty 


1 H M. Dehia Chawl&r&ra ft. Btmola Soondurea Bebi.fi, 21 W. B* 122, 
Au/l Gojteottftkb S«.iku, JadooGhoae, 23 W. B.. 42 ; Bykunt Natk 
Sen f. Gnboullak Kikihir, 2 i W. 391 ; Pararn Singh tv Lulji Mai, L L. 
II., ] All., 403. Aa to the principles upon which English. Courts proceed 
where an attempt in made to create a trust for a fraudulent purpose, boo 
dfitfif i>. 48. 

- Suboodtft. Becbeo v. Bikroiuudifc Ringb, S. IX A. of ISoS, pp. 543, 548* 

v East India. Co. r, Henchman, 1 Yea. 3.. 287. 

* Fawcett tr. WMtehonse, 1 K. 8$ ML 132; Hiohens ^ Congreve, iK 
ISO n; Brockman v.' Eotliaohild, 3 Sim. 153: GiUetfc fl. Peppercorn, 3 
Boav.. 78 ; Ed wards w. Lewis, 3 Atk. 538 \ Griffin *♦ Griffin, 1 Boh. and 
3>f., 352 ; Mulvnwy o. Dillon, J B. and B., 417; Mulb alien «. lamrn, 
3 be ami WoL» 317* 

* Bentley v, Craven, 18 Bfluv., 75 ; Burton i\ hookey, h Madd., m*> 

* Lowin' 7 th Ed., 08, 155, 
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Lecture own name* The leading ease on this point h Kc&eh 
- v - Sand/ord 1 * There the lessor refused to renew the lease 
for an infant* and the trustee then got a tease made to him- 
self. Lord King, however, declared that the trustee must 
hold the renewed lease for the infant, though no fraud was 
alleged, saying : * l This may seem hard, that the trustee is 
the only person of all mankind who might not have the 
lease; but it is * very proper that rule should he strictly 
pursued, and not in the least relaxed/ 

An executor de son tort cannot renew a lease in In's own 
name. 3 Where the renewed lease comprises lands not in¬ 
cluded in the former lease, the trust will not attach to such 
lands, 3 

principle The principle upon which trustees and executors are not 
,flil!c ' allowed to take renewals of leases of trust-property to 
themselves is, that it is for the public good that paeons in 
fiduciary positions shall not be allowed to reap any benefit 
from the positions which they hold. 1 * 
Instances* If a person who has a limited interest in a lease renews 
it ia his own name, he can only hold it as a trustee fur the 
other persons interested; a and if a settlor creates a trust 
of a leasehold interest, he cannot renew the lease for Ins 
own benefit/ 

If a trustee, upon his representations, acquires tin absolute 
interest in the trust-property by virtue of an Act of the 
Legislature, he will bo a trustee of the interest he has 
acquired. 7 Where several persons are jointly interested in 
a lease, one of them cannot obtain a renewal to himself, 8 m 
for instance, in the case of one of several partners obtain¬ 
ing a renewal of the lease of the partnership premises/ 

1 Sol. Cas. f Cli. p 61. 

5 Maly any tv Dillon, 1 B. Sc B., 417 ; Griffin v. GriUm, 1 Set. & Lef., 
35:2. 

a Aeheson v* Fair, 8 Dr, Sc War., 512 ; Biddings «* G hidings,3 Euas., 
241, 

J Griffin tv Griffin, ! Sell. Sc Lef., 354 ; Blewett v Miliott, 7 Bro. I*. 
0., 307, 

14 James r. Dean. 11 Ves.. S8B* 

y Colegrave v. iianby, 6 MiwM, 72 ■ Tanner v. El worthy, 4 Lav., 487. 

' Cooper Ptribba, L. It., 2 H. L. G&&, 119: Bee also Yem «. Edwards, 

3 K. and J., 684 ; 1 DeG. end J., 598, 

* Palmer i\ Young, i Vein , 276 ; Hamilton i\ Denny, 1 1!, and B , 199 ; 

Jaeksou t f . Welsh. L. and C , t; Plunk, 3PI 

p Feathers bonhaugb, *\ Pen wi ok, 17 Yes., 831 ; Clegfg r. Ed mend eon, 

22 Heav., 125 ; S D. M. G., 787 ; Ok gg tv Fiebwsek, 1 Mae. and G., 294 ; 

Clements tv Hall, 2 DeG. and J,, 173. 
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A mortgagee who renews a lease must hold it for the Lecture 
benefit of the mortgagor. 1 A trustee cauhofc, by fraudu- J/__ 
lently incurring a forfeiture of the lease of the inxst-pro- 
pcrty,obtain a renewal to himself* So a tenant who 
fraudulently foils to pay Government revenue, in conse¬ 
quence of which the estate is sold, and becomes the pur- 
f baser, will be declared n trustee of the land for the lessor. 3 
Where a trustee who has a right to obtain a renewal 
sells the right, th© trust will attach upon the purchase- 
money in hi* hands. 4 

The trustee will have to assign the renewed lease free Remedy, 
from all incumbrances, except art under-leas© made bond 
fide at the best rent/' and ho must account for mesne rents 
and profits/ even though the lease has expired.' The lessor 
wilt be entitled to be Indemnified against covenants en tered 
its to upon the renewal, to his costs/ and to money laid out 
upon lasting improvements® If the trustee lias parted 
with his interest in the renewed lease to a volunteer/ 1 ' or 
to a purchaser with notice/ 1 the cestui <jue trust will, 
nevertheless, be entitled to the same remedies as against 
the trustee/ 2 

A mere agent of a trustee will not be made to account Agent of 
to the cestui que trust as a constructive trustee, 13 unless tFUBt * e# 
he becomes a party to the breach of trust, when he will be 
liable to the extent of his participation/ 1 

A legal adviser is bound to give sufficient advice to his Lfs*d y- 
client; and if any advantage or property comes to him by his 

vantage by 

Rakeetww v. Brewer, 2 P. Wma., 510; Nesbitt tv Tredonuick, i B. igaorance, 
and R„ £9. 

a Hughes r. Howard, 25 Bcav., 575. 

:i BalkrLpbna Yasudev t\ Msullmyrav Nareytvn, I. L. IE, 5 Bomb- 73, 

4 Owen i\ Williams, Arab., 734. 

s Bowles 0 . Stewart, 1 Soli, anti Let, 230, 

I Muivanyiv Dillon, 1 B. andB., 409 ; Eyre m Dolphin, 2 B, and B., 

296 . 

7 Eyre Dolphin, 2 L. and B., 390. 

II Giddings v, ttiddinjjs, 3 Rtisa,, 241; James v, Deti.ii, II Ye&, 383 ; 

Lawrence «■,. HagSffc, 1 Eden, 453. 

fl W alley v. W alley, 1 Vera, 484 \ Lawrence tv l Eden, 4*3. 

lfl Bowler o, Stewart, 1 Sob*andLef., 209 ; Eyre tv Dolphin, 2 IS. and 
B. m). 

si Walley v r Walley, 1 Venn, 484 ; Eyre tv Dolphin, 3 B. and B., 290; 

Parker «v Brook*, 0 Yes., 583 : Ceppin v. Pemy hough, 2 Bro. C. C., 291, 

See Sahebzada Singh tv Ghuudaree Roy, I W. It- 250. 

13 Myier Fitzpatrick. 6 Mudd., 360 j Davis v, Spurliugv 1 11. and M., 

61: Maw »?. Pearson, 28 Beav , 196 

u Portlock e. Gardner. I Hare, GOG ; Bodcnham v. Hoakvns, 2 D. M. 
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LEGAL ADVISER AND CLIENT, 

ignorance or the neglect of his duty, he will be a construe* 
Live trustee for the benefit of the person who won Id have 
benefited, if the adviser had done his duty, “Whether/' 
said Lord Eldon/ “yon meant fraud or not, you who have 
been wanting in what I conceive to be the duty of an 
attorney, if it happens that you get an advantage by that 
neglect, you shall not hold that advantage, but you shall ho 
a trustee of the property for the benefit of that person who 
would have remained entitled to it, if you had known 
what you ought a,s an attorney to have known; and not 
knowing it, because you ought to have known, it, you shall 
not take advantage of your own ignorance. It is too 
dangerous to mankind, that those who are bound to 
advise, and who being bound to advise ought to be able 
to give sound and sufficient advice, it is too dangerous to 
allow that they shall ever take advantage of their own 
ignorance—of their own professional ignorance—to the 
prejudice of others,’ 7 ® 

When a barrister prepared a will fora friend, of which 
lie was appointed ‘executor, and in that capacity became 
entitled to the personal estate of the testator, he was 
decreed to hold it as a trustee for the next-of-kin. “The 
testator’s intention, ” said Lord Chancellor Hart, “ was not 
directed to his personal estate, and he thought ho was only 
disposing of his real estate, it became the bounden duty 
of the defendant to have informed him, that if he made 
no disposition of his personal estate, the taw, in conse¬ 
quence of his being the executor, would entitle hint to 
retain it for his own benefit. He was bound to inquire of 
the testator, in plain and distinct terms, whether it was his 
will that the defendant should so retain the personal estate 

for his own benefit. The defendant hat* stated that 

he did not know the rule of law which gives to an executor 
the undisposed of residue. Be it aq; but in the adminis¬ 
tration of justice, what ought to result from that igno¬ 
rance i The testator relied on the defendant’s know lodge of 
law as well as on his integrity. Will the avowal of ignorance 
of the law in the legal adviser justify the disinheriting of 
the testator’s relations in favour of that adviser,” 3 

1 Bulkier v. Wilford, 2 0. and F. f }0$. 

- And see Segrave iK Kir wan, Boat, 1ST ; Nanney Williams, 22 
Bear,, 452. . t 

* Segrave v. Kir wan. Beat,. 157: and see Rulkley v. Wilford, 2 C, k £, f 
102; Garrett v, Wilkin son, 2 DcG. and Sin*, 244, 
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Courts of equit} r exercise jurisdiction to set aside volun- Lectube 
tary gifts made to persons standing in a fiduciary relation JVj 
to the donor The relief is granted upon tbo principle of cum to 
public policy, and applies to all the variety of relations in E ers " ns 5rl 
which dominion may bo exercised by one person over capacity* 
another, 1 For instance, if a legal, medical, or spiritual ad¬ 
viser by availing himself, of his situation as such adviser, 
gains some pecuniary advantage from the person whom he 
advises, he will be treated as a trustee, 2 

A voluntary gift to a person who does not stand in any Voluntary 
fiduciary or confidential position towards the donor, will 
not be set aside if there was no fraud, surprise, or undue relation 
influence, and the donor acted of lus own free will, however 3efc 
improvident the gift in ay be. In Villiers v. Beaumont? 

Lord Nottingham said, that if a man will improvidently 
bind himself up by a voluntary deed, and net reserve 
liberty to himsel f by a power of revocation, the Court will 
iu>fc loose the fetters he hath put upon himself, but he must 
lie down under his own folly ; for if the Court gave relief 
in such a ease, it would establish the proposition that a 
man can make no voluntary disposition of his estate, but by 
bis will only, which would bn absurd, PHmd facie such a 
gift is good, but it will be set aside if the donor can prove 
fraud, surprise, or undue influence* 4 

Vfliere the fiduciary relation exists, the onus of proving On™.of 
that the transaction is righteous is on the donee. 5 The 
Evidence Act provides (s. Ill) that where there is a question fiduciary 
as to the good faith of a transaction between parties, one 
whom stands to the other in a position of active confidence, 
the burden of proving the good faith of the transaction 
is on the party who is in a positron of active confidence* 

And the following illustrations are given:—(a) “The good 
faith of a sale by a client to an attorney is in question in 
a suit brought by the client. The burden of proving the 
good faith of the transaction is on the attorney; (B) the 

1 Hugneniu v. Rasbjy, 14 Ye273 ; Dent rs Bennett, 4 M* and Cr, t 
27 7: Ptrbong r. Muuia Halwani, I E. L* R., A. C., flfi. And wee Contract 
Act, IX of is72, as* I#—22* 

- See Act I of 1877, s. 2, Him. (b). 

* 1 Ycrir, 100* 

1 Limti r \ Atkins, 3 1L and K.,113 ; Toker t. Toker t 31 023* 

* Gibson r r Jeyos, 0 Yes,, 2f!G : Wright v. Yanderplank, S D* M* CT, 

133 ; Hoghton Hogbtoa, 15 Beav., 23$ ; Cooke f\ Xiamottc* ibid, 231 ; 

&barp v. ?A Rtrnv,, 431 ; Smith r. Eav, 7 1L L* Gas.,ISO ; Turner r, 

Collins, L« XL, 7 Ck, 320* 
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Lectuee good faith of a .sale by a, son just come of age to his father is 
in question in a suit brought by the son. The burden of 
proving the good faith of the transaction is on the father ” 
Where it Wlioro the fiduciary relation does not exist, a person who 
do ** iioU takes a benefit under a voluntary gift which is not subject to 
a power of revocation, has thrown upon him the burden of 
proving that the gift was meant by the donor to be irrevo¬ 
cable. A gift not meant to be irrevocable, but not subject to 
a power of revocation, may he set aside at the instance of 
the donor. 1 Even where the matter appears to rest upon a 
good consideration, as where there is a sale, the Court will 
inquire into the circumstances, with a view to ascertain 
whether undue influence was exercised or not, 2 
Spiritual If the donee is a person who exercises influence by means 
influence, of his spiritual ascendency over the donor, the gift will be 
set aside. 3 

parent ana The Court looks with suspicion upon gifts made by a 
child. child to a parent shortly after attaining majority, and 
such gifts will be set aside if there is any appearance of 
undue influencehaving been exercised by the parent. Where 
a father who had advanced a son during his minority 
took a bond from the son on his attaining majority for a 
much greater amount than the sums advanced, the son 
being without means, the transaction was set aside : Lord 
[Northingtori saying:— (l If the obligor gives a voluntary 
bond, and never complains of any imposition or hardship 
in obtaining it. the Court will only postpone it to creditors, 
and not set it aside for other volunteers, Nay, if It bo 
given with advice and deliberation, this Court will not sot it 
aside for the obligor. But if a man gives a voluntary bond 
for more than he is able to pay, the transaction speaks 
weakness on the one side and a sort of imposition on the 
other/ 4 The Court will not interfere where the t ransaction 
is fair and reasonable, and no undue Influence lias been exer¬ 
cised/ The principles upon which the Court acts in f ram- 
actions of this nature were thus stated by Lord Langdale in 
Archer v. Jiadmu!'* “ Nobody lias ever asserted that there 

1 Wollaston v. Tribe, L. K.. i> Eq. r 41. 

* Clarke i\ Malpae, U JBeav.. SO ; Baker r. Monk, 33 B419. 

3 IlugUMiin v. Easley, 14 Ves., 273; Norton /?. Eelly* 2 Edjan, 286 ; 
Netfldge r. Prince, 2 Criif., 24b ; Lyon v. Homo, L, K,, IS Kq, 656. 

1 Carpenter v, Hariofc, 1 Eden, 333. 

5 Biadkbora v. ISdgeloy, 1 l\ Wins., 600, 606 ; Joncter i\ Jenner, 2 
T)oO F. and J.. Jr>9 ; Laker r. Bradley, V D, M. G. ? 527. 

* 7 Beav., 651, 6G0. 
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cannot lie a pectiniary transaction between a parent and child, Lectukk 
the child being of age; but every body will affirm ii tb is Court’ 1V - 
that if there be a pecuniary transaction between parent and 
child, just after the child attains the age of twenty-one 
years, and prior to what may be called a complete 1 ('‘man¬ 
cipation,’ without any benefit proving to the child, the 
presumption is, that an undue influence" has been exercised 
to procure that liability on the part of the child, and that 
it is the business and tho duty of the party who endeavours 
to maintain such a transaction, to show that that presump¬ 
tion is adequately rebutted ; and that it may be adequately 
rebutted is perfectly clear. This Court does not interfere 
to pi event an act even of bounty between parent and child, 
but it will take care (under the circumstances in which the 
parent and child are placed before the emancipation of the 
child) that such child is placed in such a position as will 
enable, him to form an entirely free and unfettered judg¬ 
ment, independent altogether of any sort of control.” “ 

The principles upon which the Court acts in dealing iwni 
with transactions between parent and child, will be appli- *" 
cd ill dealings between a minor who has recently attained 
his majority, and a person who has stood towards him in 
loco parentis. 1 

So, gifts from a ward to a guardian made shortly after .fliwrdi«ui 
the ward’s attaining majority will be set aside if there is ai ‘ l1 wulJ ‘ 
any suspicion of undue influence on the part of the guardian. 

“ Where,” said Lord Hard wicked “ a man acts as guardian, 
or trustee in the nature of a guardian, for an infant, the 
Court is extremely watchful to prevent that person’s taking 
any advantage immediately upon his ward or cestui quo 
trust coming of age, and at tho time of settling accounts or 
delivering up the trust, because an undue advantage may 
be taken. It would give an opportunity either by flattery 
or force, by good usage unfairly meant, or by bad usage 
imposed, to take such an advantage ; and therefore the 
principle o! the Court is of the same nature with relief in 
this Court on the head of public utility .... All 
depends upon public utility ; and therefore the Court will 
not suffer it, though, perhaps, in a particular instance there 
may not be actual unfairness . . , . The rule of the 

1 Archer r. Ilinlson, 7 Beav.. 551 ; Rdvojit»«. TTavvoy. i S. anrt S,, 002 ; 

Dettmur * Metropolitan ami Provincial iiatik, 1 II, and M., 041. 

■ Hylton v. Hylton, 2 \ v cs,, BiO. 
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Court as to guardians is extremely strict, and in some ernes 
does infer some hardship ; as where there has been a great 
deal, of trouble, and he lias acted fairly and honestly, that 
yet he shall have no allowance; bin the Court has estab¬ 
lished that on great utility, and on necessity, and on this 
principle of humanity, that it is a debt of humanity that 
one in an owes to another, as every man is liable to be in the 
same circumstances.*’ 1 if, however, the relation of guardian 
and ward lias been completely determined, and the pre¬ 
sumption of undue influence has been successfully rebutted, 
a gift from the ward will be allowed to hold good/ 2 

A. legal adviser, whether counsel, attorney, or vakeel, 
can take no benefit from his client while he is acting for 
him in a professional capacity, beyond hie regular profes¬ 
sional charges. In order to support a gift from a legal 
advisor to his client, it must appear that the relation has 
been dissolved* 3 If it is endeavoured to make the gift 
good, by expressing that valuable consideration has been 
given by the legal adviser, evidence will be admissible to 
prove that the consideration is fictitious. 4 

If there is no suit pending, and no undue influence 
lias been exercised by the legal adviser, a gift to him may 
be supported, 5 and lie may take a benefit under a will 
if it can be proved that the testator acted freely. 6 

In the class of cases we have just considered, undue in¬ 
fluence is presumed to have been exerted until the contrary 
is proved, and the person benefited is bound to show that 
all the terms and conditions of the contract are fair, 
adequate, and reasonable* 7 

The rule extends to all the relations in which dominion 
may be exercised by one person over another, even though 


1 Sea also Ramkissen Pajoshee Mabapatur r, Kurrykissen Mabapatur, 
15 S. B. A., 274, and the notes to Hugiunin t\ Easley, 2 Wh, and T, L. 

m. 

2 Ha toll r, Ha tell, 9 Yes.* 206 ; Hunter v, Atkina, 3 M. and K,. 113, 

1 Moory Prance, 9 Hate, 909; Walker v. Smith, 29 ifeav, t 391 ; 
Gardener v, Emior, 35 Benva, 649 ; Broun i\ Kennedy, 4 D. G. J* and S., 217; 
lUPabai t\ Ismail Ahmed, 7 Rom-. O, 0,, 97 Puahong r. Munia Halwnni, 
l R. L.H., A. 0., i>r>. 

1 TomKon e* Judge. :i Drew., 306. 

Oldham r. Hand, 2 Yes,, 259 ; Harris t». Tremenheere, 15 Yes., 34 ; 
Nuthoo Lail r. Buddroe 3 Vrsliad. 1 N. W. F. r 1 
* Iliad yon i\ Woatherill, 5 1> M. G., Joi ; Walker v. Smith, 90 Bcav., 
394. 

7 tHiehojag v. Muni a Il;ri want 1 11, L. IE., A C, 3 95 ; Nuthoo Loll t\ 
Rmklree Peishad, 1 N. W. I\, J ; and see ante } p. 111* 
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no actual fiduciary relationship in the strictest sense of Lecture 
the words exists* Thus gifts by patients to medical attend- IV 
ants/ by a younger sister to an elder/ by a woman to ™” 
bur intended husband/ and gifts obtained by operating 
on the fears of another" 1 have been set aside. 

A voluntary deed, which contains no power of revocation. Gin m ex- 
executed in the expectation of immediate death, wdl be ij^ 1 mcf 
set aside, even though there has been no undue influence , lw ' 
if the settlor did not intend that it should bo operative 
in case he recovered/ 

The Court lias power to relieve against strangers* * l * * 5 * Who- Strangers, 
ever/' said Wilmott, C,J ./ H receives the gift, must take 
it tainted and infected with the undue influence and im¬ 
position of the person procuring the gift; his partitioning 
and cantoning it out among his relations and friends will 
not purify the gift, and protect it against the equity of 
the person imposed upon. Let the hand receiving it be 
ever so chi ste, yet, if it comes through a polluted channel, 
the obligation of restitution wilt follow it/ But the 
Court will not interfere as against a bond fide purchaser 
without notice. 7 

The principles upon which Courts of Equity act inset-Principle® 
ting aside voluntary gifts to persons standing in a fiduciary Coult not 
relation to the donor were thus stated by Lord Brougham in 
Htinier v. A thi ns : 8 “ There are certain relations known to 
the law as attorney, guardian, trustee; if a person standing 
in these relations to client, ward, or cestui que trust , 
takes a gift or makes a bargain, the proof lies upon him 
that he has dealt with the other party, the client, ward, 

Ac., exactly as a stranger would have done, taking no 
ail vantage of ills influence or knowledge, putting the other 
party on his guard, bringing everything to Ms knowledge 
which he himself knew. In abort, the ru hr right!} con¬ 
sidered is, that the person standing in such relation mu$t, 
before ho can take a gift, or even enter into a transaction, 
place himself exactly in the same position as a stranger 

1 Dent *■. Bail nett, 4 My, and Or,, 200. 

1 Harvey <. Mount, 8 Bear., 430. 

* Page Horne, II Bgav,, 227. 

1 Williams v. Bay ley, L. R r , 1 H, L., 200. 

5 Forfehaw v, Welsby. 30 Bfflfcf., 243. 

" Bridgeman r. Grecm, Wihn.. 58. 

* Blaoxie v. Olarl. 15 lleav., 505; and see further the notes to II u- 
gtHmiri v. Bosley, 2 Wk. md T> L. L\. £66, 

* J M, and K, 135. 
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Lecture would have been in, so that he may gain no advantage 
IVi whatever from his relation to the other party beyond 
what may be the natural and unavoidable consequence of 
kindness arising out of that relation. A client, for ex¬ 
ample, may naturally entertain a kindly feeling towards 
an attorney or solicitor by whose assistance he has long 
benefited ; and ho may fairly and wisely desire to bene lit 
him by a gift, or, without such an intention being the 
predominating motive, he may wish to give him the ad¬ 
vantage of a sale or a lease. No law that is tolerable 
among civilized men- -men who have the benefits of civility 
without tho evils of excessive refinement and overdone 
subtlety—-can ever forbid such a transaction, provided the 
client be of mature age and of sound mind, and there be 
nothing to show that deception was practised," or that 
tho attorney or solicitor availed himself of his situation 
to withhold any knowledge, or exercise any influence 
hurtful to others and advantageous to himself- In a word, 
-landing in the relation in which ho stands to the other 
party, the proof lies upon him (whereas in the cas of a 
stranger, it would lie on those who opposed him) to show 
that he has cut off, as it were, the connection which bound 
him to the party giving or contracting, and that nothing 
has happened which, might not have happened had no 
such connection subsisted. ..... The rule, 1 think, 
cannot lie laid down much more precisely than X have 
stated it, that where the known and defined relation of 
attorney and clients, guardian and ward, trustee and cestui 
qiletrustj exists, the conduct of the party benefited must 
be such as to sever the connection, and to place him in the 
same circumstances in which a mere stranger would have 
stood, giving him no advantage, save only whatever kind¬ 
ness or favour may have arisen out of the connection.; 
and that where the only relation between the parties is 
that of friendly habits, 01 habitual reliance on advice and 
assistance, accompanied with partial employment in doing 
some sort of business, eare must bo taken that no undue 
advantage shall bo nmde of the influence, thus acquired. 
The limits of natural and often unavoidable kindness 
with its effects, and of undue influence exercised or unfair 
advantago taken, cannot bo more rigorously defined. Nor 
is it, perhaps, advisable that any strict rule should bo ln.i l 
down—any precise lino drawn. If it were stated that 
certain acts should be the only tests of undue influence, or 
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that certain things should be required in order to rebut Urn Lecture 
presumption of it, such as the calling in a third person, 
how easy would it be for cunning men to avoid the one, 
or protect themselves by means of the other, and so place 
their misdeeds beyond the denunciations of tlie law, and 
secure the fruits of them out of its reach ! If any one 
should say that a rule is thus reccgnmd, which frogiits 
vagueness cannot be obeyed, because it cannot well be dis¬ 
cerned, the answer is at band* Ail men have the inter 
pro ter of it within tlieir own breasts; they know the 
extent of tlieir influence, and are conscious whether or not 
they have taken advantage of it in a way which they 
would fed indignant that others similarly cuwimjytanced 
should do with regard to themselves. 

The circumstances of each case, therefore, are to be care¬ 
fully examined and weighed, the general rule being of a 
kind necessarily so little capable of exact definition; and on, 
the result of the inquiry, we arc to sa — Has or has not an 
undue influence been exerted — an undue advantage taken ?” 

It has boon held that a fictitious consideration inserted in Badflfes ui 
the deed is a badge of fraud* 1 * So, where there has been Lau,Ji 
concealment from those who ought naturally to have been 
made acquainted with the transaction.* But is not neces¬ 
sary that there should have been such acts as these in order 
to enable the Court to interfere* The Court will inquire 
whether the grantor not only executed the deed volun¬ 
tarily, but also whether he had a full knowledge of the 
consequences of his act. 3 The mere fact that the deed 
\vm read over to him is not .sufficient, it must be proved 
that he understood its nature* 4 And the case will bo 
stronger against the donee when the deed was not pre¬ 
pared uujjer the donor's instructions and was not read 
over fo him/ Where persons stand in a fiduciary relation 
to each other, the party benefited must be able to show that imUpcm- 
the donor had competent and independent advice, and the ^ ivU 
capacity of the donor is of importance*' 

1 Bridgman »* Green, 2 Ves.,627 ; Gibson v. Bussell, 2 Y.&C. C, G, 104 

1 Jeversv, Jevcrg, J Bro* P C-, 272 ; ftorope v. Olliey, ik, 276* 

3 Hngnenin *?, Barley, 14 Ve»* f 300 ; Pratt Barker, 4 Bus&, 507 ; 

Joker V. Tokcr. Hi I>eav.. 629. 

Hogfeton ft, UoghUm. 15 Beav., 278; Anderson r. El 8 worth, 3 OilL , 154, 
s Clarkson v, Han way, 2 P. W. f 203, 

B Griffith v. Robins, 3 Madd,. 19i ; Baker t% Brivllev, 7 D. 5L G H , 597 ; 

Rhodes v t Batas, L, 11. , \ Qb.,m ; liujobai t\ Ismail Ahmed, 1 Born*, 

0, C 35, 
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ACQUIESCENCE AND CONFIRM - ATION* 

When undue influence is proved, the deed may be set 
aside at the instance of the donor or grantor, or after hi*? 
death, of his representatives or devisees, 1 It the donor or 
settlor himself requires the aid of the Court to transfer a 
fund in Court, which is the subject of the settlement, to 
the donee, the Court cannot refuse its assistance, whether 
the settlement may or may not, be impeachable upon the 
ground of undue influence? 

If the subject-ms it ter of the gift can he traced into the 
possession of third persons, it will be affected by the fraud or 
undue influence which attached to the original transaction.' 1 

The cestui que trust, if competent to contract, must 
seek his remedies within a reasonable time* otherwise ho 
may be barred by acquiescence. 4 

Although the evidence may show the existence of undue 
influence at the time of the settlement or gift, it will not 
be set aside, if the settlor hm, during a course of years and 
in several transactions, acted upon it and treated it as in 
all respects valid? But acquiescence must be shown to 
be after the discovery of the right to impeach a transac¬ 
tion? in which case it will preclude the parties acquies¬ 
cing from raising objections afterwards. 7 And where a 
client dealing with his solicitor executes a voidable instru¬ 
ment, and afterwards chooses to confirm it by will, the con¬ 
firmation will be effectual? In order that acquiescence or 
confirmation may be valid, there must be no continuing 
influence, as otherwise there would be no free agency on 
which to found acquiescence? And where a confidential 
and fiduciary relation is shown .to exist, its continuance will 
be presumed, unless there is direct evidence of its termina¬ 
tion? 0 

I Ancle mm r. Els worth, 3 Gift., 154 * 

3 JO: Metcalfe, 2 D. J. i S,. 122, 

8 Bddgemun v. Green, 3 Yes*, 627 ; Hugueain v, Baaley. 14 Yea,, 
274. Id those eases, however, thu persons actually in possession or en¬ 
joyment of the property m obtained were not purchasers for value 
without notice, but mere volunteers. 

4 Clegg v, Edmondson, H D. It G„ 737 ; Peddamuthuluty v. Tiimnft 
Reddy, 2 Mad. H. a, 270. 

'■ Brown v. Garter, 5 Yes., 8(12 ; Wright v. Vanderplank, 2 K. & J., 1 ; 
afld.. 2 Jur. f N. S n f?99 ; Dimsdale r. Dimadale, % Do,, 55G ■ Jarratt v, 
Aldam, L. It . 9 Eq., 483, 

fi King v. Satery, 5 H* L Oius., 627. 

Skottvowe f. Williams, 3 D. F. & J*, 535, 

* Stump f. Gaby, 2 D. M* G.,623. 

II Hatch v. Hatch, D Yes., 292 ; Sharp r. Leach, 31 Btav., 491. 

10 Rhodes v. Bates, L, It., X Oh., 252, 
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Laches and considerable delay in applying to the Court Lecture 
to set aside an instrument impeachable by reason oi •.< uduo IVi 

influence will, in general, be a bar to relief. 1 LnchosT 

Trustees are bound to protect the interests oi' their Cmu.'" 
cestuis que trust ent, and are justified, when they are called 
upon to transfer a fund pursuant to an arrangement between 
persons standing in a fiduciary relation to one another, in 
taking every precaution to ascertain that no fraud or undue 
influence has been exercised by the person to whom the 
fu nd is to be transferred. If however, they act capriciously, 
or, having ascertained that the transaction is not one which 
the Court would set aside, they persist in refusing to trans¬ 
fer, and so render a suit necessary, they will be liable to pay 
costs. 2 


1 Bar well v, Barwell, 1SJ Boar., 371 ; Siottowc v. Williams, 3 D. F, 
,v ,L, SHK : see Proctor n, Robinson, 3.1 Bear,, 32!!; Turner ■. Colli as, 

L. It. 7 Oh., 32!). 

* See Firmin v. Fulham, 2 Pet). & 8., 90 ; He Cater, 2fi Beav,, 361 : 
King v. King, 3 Jur., 3. 8., 60S ; Re Metcalfe, 2 0. J, K S., 122, 
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Aeetpbmea of trust — Trusty also executors - Aeu«S ns n S cnl -Except'. ■ of 
an Meeotor— Reimnciaflon of probata - Partial ucccptiiiLoe — Lent - ■ ra 
(Ipi'il oa to Stale of trust —Trustee in fact —Liability of trustee — Ly 
whom trust iimv be created — General rule-The HWere»sn - Corpora- 
t ;„ n8 I’ri/.fis (if war — Infants — Married -women — SirulJian — Alien — 
Persons convicted of certain offences — Grantee iindts sanad — Who may bo 
a «wtei 7* trust — The GoMrnm.sit — Corporations — Aliena —Who rasvl.fl 
a trustee. Persons under disnhilrty — Aliens — The Sovereign — Hot the Go¬ 
vernment of [ ml in — Corporation — Presidency banks — Married women — 
1 iisolvent — Cesfuis w (i-avent — Relatives-• Number of trustees - Die- 
cl aimer — How made —Gift to trustee or executor. 


A trustee may accept the trust by signing the trust-deed 
when there is one, 1 or, in the case of a will, by express do 
clamtion of his assent. I Vtmd facie he is assumed to tssent 
to a devise, 3 and his acceptance may be implied from his 
neglect to disclaim for a long time, such as twenty years, 

- ven though, he has not acted in the trust. 4 And accept¬ 
ance may be implied from acts of a trustee in relation to 
the trust-estate. 6 It is difficult to lay down any general 
rule as to what acts of a trustee will amount to acceptance. 
An executor who takes out probate of the will of his tes¬ 
tator, thereby accepts the office, and becomes responsible 
for any loss incurred by the acts of his co-executor;'’ he can¬ 
not escape responsibility on the ground that he has taken no 


* Unekcridgo Vm Glossal Cr. l 5 h«j 13k 

■ ]Me v\ Hams, H> M. & 517 ; Lord Mcmtford u. Lord Cmogm, 

ID Vnft., 

8 Wise r, Wise, 2 J < & Lafc. # m ; 

* S call? Uuiueta, 1 J- & 1 ; 2% re, Needham. 34. 

4 Lord Moutiord v. Lord Cadogau, a it Vee., 63ft 

n Muoklow i\ Fuller! Jaa, ISS ; Booth v. Booth, I B mv*, 135. 
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active part in tho .^ministration of the e&t&fced So if be Lectoels 
interferea with the assets of the testator he will he liable _ v * 
even though he does not take out probate* Thus, where 
a co-executor who had nob proved* after the death of the 
executor who had proved* gave a power-of-aHomey to 
.sell a small part of the testator h assets* which was not 
acted upon, and had not further intermeddled* it was held 
that he had accepted the office, 1 2 3 

So the joining in an assignment of a lease* for the pur¬ 
pose of passing the legal estate, has been considered to 
be of itself ilicient evidence that the executor had accepted 
and acted in the trusts of tiie will : 4 and an executor will 
he liable if ho exercises acts of authority or ownership 
over the testators estate; 1 * 

If executors are also appointed trustees, taking out trutfw 
probate amounts to an acceptance of the trusteeship as aUfrsk*. 
well as of the executorship. 6 euu>r8i 

if a trustee under a will does not expressly accept* but Actinias 
receives the rents and profits of the trust-property $ he can- ^ enU 
not escape from liability to account* on the ground that he 
acted merely agent or factor. 7 In Lowry v. Fait on? 
a trustee who acted as agent* and who had not proved, 
was held not to have accepted the trust; but that was 
a peculiar case* and cannot be considered as au authority 
against the general rule/* 

According to English law* an executor who takes probate Exwrator 
of the will of an executor, becomes executor of the will of^ t ™ iexe- 
the first testator, ami cannot renounce probate of the first 
will, and take probate of the second. 11 * 

But this is not the law as regards persons governed by the 
Succession Act or the Probate and Administration Act# 1881 * u 

1 Styles r. Guy. 1 Maa k G., 431. 

* Graham r. Rill, 3 Ears' MS*., cited in Churchill i*. Lady 

Hob ou. 1 P. Win r., 241 (n.) ; WLite r. Bartoo, IS Boav., 1 32, 

3 Cummins %k Cummins, 8 Ir. Eq. Rep., 723 : see also Doyle v. Blake, 

2 Soh, k Let., 231 ; Malzy v. Edge, 2 Jur, N. S,, SO. 

* Uroh -v. Walker, 3 My, k Or,, 702, 

ft Jamt'i- Frearsou, 1 V. & 0, €. 0.* 875, 

* Mnckiow ?\ Fuller, Jac., 108 ; Booth i\ Booth. 1 Beay., 125; Wil¬ 
liams iK NiKou, 2 Bcav.p 472. 

7 Cony ugh am Oonyn ghaut. 1 Yes., 522 ; Montgomery e. Johnson, 

11 Ir. Eq, Hep., 470 ; I)oc ■*>. Harris, I is M. k W., 517. 

* n Sim., 115, 

4 See further ae to acts of acceptance. Lew in ou Trusts, Ch. XI. 

In the Goods of Perry, 2 Curt.. 855; Brooke p, Haynes,L. R 1 6 Etj,, 35, 

u Act X oi I Slid, e. 223; Act V of 1 SSI, s, ID; and see De&puza 'v. 

Secretary of State, 12 B. L< B, 3 423, 
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The renunciation of probate by a person named as exe¬ 
cutor and trustee, is not in itself a disclaimer ot the trust, 
but it is one circumstance of evidence, and it' there be no 
proof of bis ever having acted, the Court, after a long 
lapse of time, as sixty years, will'presume a disclaimer. 
Where real and personal estate was devised and bequeath¬ 
ed to B, upon trust, for sale and conversion, and upon 
further trusts for the heir-at-law of the testator abso¬ 
lutely, and B renounced probate, and died three years after¬ 
wards without having disclaimed the trusts, it was held, 
that he must he taken to have intended to disclaim them 
when he renounced probate. 3 

Where a person named as a trustee refused to act, but 
only took the trust-deed into his possession for safe custody, j 
until some one could be found to undertake the trust, 
it was held, that there was not enough to charge him.* 
ll the instrument of trust contains distinct and sepa¬ 
rate trusts, and a trustee is appointed to execute all the 
trusts, he cannot accept some and disclaim the others, but 
must accept all or disclaim all. 1 

Although the general rule is, that if a trustee acts in 
the trust, or intermeddles with tlm trust-property, he will 
be held to have accepted the trust, yet he may show that 
acts which apparently show an acceptance arc refornble 
to some other ground, 5 But. lie cannot so act with re¬ 
ference to a trust-fund as to leave himself at liberty to 
say afterwards, either that he did, or did not, act as 
trustee. 8 Parol evidence is admissible upon the ques¬ 
tion of acceptance or non-acceptance ot the trust. 1 

if the instrument creating the trust contains recitals 
specifying the trust-property, the trustees should, as a 
matter of precaution, ascertain that the recitals arc cor¬ 
rect, for otherwise they may be held liable for the pro¬ 
perty mentioned. But they will not be estopped from 
averring against, or offering evidence to controvert, a 
rec ital in the deeds contrary to the fact, which has been 


1 Lcwin, 7th Ed.. 18S, citing M'Keuna r. Eafrer, 9 I. K. 0. !>., : 

autl see E;irl Granville r. M'.Veile, 7 11;).re, 136. 

1 In tc Gordon ; Roberts r. Gordon, L. R„ 6 C. D., 531. 

3 Evans John, 4 Bcay,. 35. 

* Urch v. Walker, 3 My. TOSk : 

& Stacey I'Jph- i M, Sc K., 100 ; Dove v • Ev^'fird, 1 B, * *) 

Lowry ik Fulton. i» Sirri,, IIS, . _ 1r _ 

* Conyugbam v. Oonjngham. 1 Vea, 529; tat&cey Elph, 1 H. & IJy. 

1 James r, Frearaon, l Y. & C* 0. 370, 
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introduced into the deed by mistake of fact, and not Lee-ruts 
through their own fraud or deception. 1 In Fenwick v. V ' 
(IrmW'M 3 Lord Langdale said : “A doubt has been raised ' 
as to whether Miss Cu|hbertson possessed the £5,000 stock 
at the time of the marriage. Now I cannot say, that the 
trustees are bound by the recital of that fact, contained in 
the deed; we have lord so many instances of parties renter 
Meriting that they were entitled to particular property, and 
which representation has afterwards turned out to be 
whollv untrue, that it would bo unjust and dangerous to 
bind third parties by such representations, and 3 am not 
aware that it bas ever been held, that trustees are bound 
by the representations of parties about to be married of 
the state of their property. I do not, therefore, accede to 
the argument that the recital alone binds the trustees,” 3 
_ A person rnay become a trustee in fact though not of Trusted k 
right, aud if lie becomes possessed of a trust fund with 
notice of the trust, he will be bound by it. 4 * The repre¬ 
sentatives of' a deceased trustee will incur personal liabi¬ 
lity by paying away the residue of their testator's estate, 

1 1 afterwards a debt is discovered to which it is liable, 
though they had no notice. 8 And if property has been 
distributed among the legatees of a person who has com¬ 
mitted a breach off trust, though in ignorance of this fact, 
those who are damnified by the breach of trust may re¬ 
cover from the legatees. 6 

When executors have made an assignment on the ap¬ 
pointment of a new trustee, they lose their character of 
executors and become • trustees only, 7 And an executor, 
to whom a legacy is given upon trust, ceases to hold it 
as executor, from the time ho has appropriated it to the 
purposes of the trust. 3 

The liability of trustees for loss to the trust estate is Typ ify, 
the same, whether the acceptance of the trust has been ,,£ truster, 
express, or is implied by a Court of equity from their acts. 9 

1 Brooke v. Hayne*, L. E., 8 Eq., 35. 2 10 Boav., 418. 

’ Anil see Gore v. Bowser, 8 Sin. Sc Gift., 6; Story t>. Gape. 2 J ur, N. 8., 70G. 

llackhnm r. SIddal, 1 Mao. A G., 807 ; Hennessey-a Bray,33Beov., 98, 
s K [ititeh ball «. FcaniJiead, 3 My. Si Ur., 122. 

“ i v TfiTt-li r. Hassell, 3 My. fc Cr., 31. 

' Smith r. Smith, I Dr.’A: S„ 384, See. Act X of 1866, 6s. 818—328 : Act 
V of 1831, ss. 135—HA 

* Ehillipo v, Mvmninofi, 2 My. & Cr,, 609 ; Dix V. Harford, 1'J Beav., 409. 

6 Lord Monfcford r. Lord Cadogan, 19 Ves.. 838. As to the nature of 

the debt created in England, soo tiowih, 7th Ed,, 189, 
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WHO MAY CREATE A TRUST, 

We have now to consider by whom a trust may be 
created. As a general rule, it may be said that every 
person who is competent to contract may create a trust 
The Indian Contract Act provides that— 

et Every person is competent to contract tv bo Is of the ave of 
majority according to the law to which he h subject^ and who 
is of sound mind, and is not disijijalifietl from contracting by 
any law to which lie h subject ; ” A 

And a person is said to be of sound mind for the purpose 
of making a contract if, at the time when lie makes it*— 

“ Ho is capable of understanding it, and of forming a rational 
judgment as to Its effect upon hiu interests, A person who is 
usually of unsound mind, but occasionally of sound mind, may 
make a contract when he is of sound mind, A person who is 
usually of sound mind, biv occasionally of unsound mind, may 
not make a contract when lie h of unsound mind/'* 

The Act contains the following illustrations;—► 

ff A patient in a lunatic asylum, who is at intervals of sound 
mimf may contract during those intervals, 

A uim man who is delirious from fever, or who is so drunk 
that he cannot understand the terms of a contract, or form a 
rat ional judgment as to its effect on his interests, cannot contract 
whilst such delirium or drunkenness lasts. 51 

The Sovereign, as to his private property, may; by Letters 
latent, grant ib to one person upon trust for another; 3 and 
the Government of India, as it has the power of disposing 
of public property, may convey such property to trustees 
if it think fit 

Corporate bodies may create trusts* They have the right 
to alienate the property vested in them, and in consequence 
may vest it in a trustee/ This right has been taken away in 
England fey the Statute of 5 and b Win. IV, e. 70; but as uo 
similar Statute exists in this country, 1 apprehend that the 
law as it stood before the Statute would be enforced here. 

Prizes of war vest in the sovereign, and [ire commonly, by 
the Royal Warrant, granted to trustees, upon trust to dis¬ 
tribute in a prescribed mode among the captors; but an 
instrument of this kind is held not to vest an interest in the 
eestwis que trmicat $ which they can enforce in equity, but 

* Act IX of 1872, *11, Ibid,*. 12. J Lew in, TtJi FA, 21. 

A Mayor of Colchester bow ten, 1 V, & B t) 22(5; Evan t\ The Corpor¬ 
ation of A you, 22 Beat'., 144, 
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it may be at any time revoked or varied at the pleasure hEcrvm 
of the sovereign before the general distribution, 1 

An infant, as*we have mm, cannot contract, and there- infants, 
fare cannot create a trust by any declaration during minor¬ 
ity, nor can he create a trust Iby will? 

Married women subject to the Indian Succession. Act (X Married 
of 1865) may create trusts. Section 4 of the Act provides wome!1 
that no person shall hy marriage acquire any interest in 
the property of the* person whom lie or she marries, nor 
become incapable of doing any act in respect of his or her 
own property which he or she could have done if un¬ 
married. This section, so far m regards property,, abolishes* 
by implication, the doctrine of unity of persons between 
husband and wife? Bo far as property is concerned, 
therefore, the wife has as much control over it as if she 
were unmarried. This section does not apply to Hindus, 
Mahomedaus, Buddhists, Bikhs, or jams? By the Married 
Women’s Property Act (III of 1874), s. 4— 

u The wages and earnings of any married woman acquired or 
gained by her, after the passing of the Act, hi any employment, 
occupation, or trade carried on by her, and not by her husband, 
and also any money or other property so acquired by her through 
the exercise of any literary,artistic,or scientific skill, and all savings 
from, and investments of, such wages, earnings, and property, shall 
be deemed to be her separate property, aiid her receipts alone 
shall be good dkcharges fot such wages, earnings, and property? 4 

And she may, therefore, create a trust in respect of such 
property". This Act does not apply to Hindus, Mahome- 
dans, Buddhists, Sikhs, or Jains/ 

With regard to Hindus, a married woman may create a strUUian* 
trust of her stridkan, or any other property which is 
absolutely at her own disposal, as she can devise such pro¬ 
perty? But she cannot devise property inherited from 
males, since her interest in it ceases at her death? and 
therefore she cannot create a trust of such property to 
continue after her death, though she may create a trust *. r 
her life-interest. 

1 Alexander it, Tbo Puke of Wellington, 2 R. & Kinlock v. 

Secretary of State for India in Council. L. It., 15. 0 As to the 

elocution of tho fcruat by the agmey of petBona deputed "by the prin¬ 
cipals* aoo Tarragona. 2 IKhTb Adm. Hop,. 487. 

; Act X of 1865, a. 16 ; Cto&uxath Bynwofe v, Ilurrofloondery, 2 M, 

Dig., HH (»). * Proby t». Probv, I. L. B,, 5 Calc., 3GV, 

’ iVefc ill of 1874, e. 2, 1 Section 2. 

* See Mayno'fl Hindu Law and Usage, 2nd Ed, ? 342, 
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According io English law, an alien might always have 
acquired real estate, whether freeholds or chattels, by pur¬ 
chases, though he could not take it by operation of law, 
as by descent or jai-e mariti; and it' lie purchased it. he 
might have held it until office found, but could not give 
nu alienee a better title than he had himself. An alien, 
therefore, could only create a trust of real estate until the 
Crown stepped in. 

As to personal estate, an alien friend might, although an 
alien enemy could not be the lawful owner oi chattels, 
personal, and might exercise the ordinary rights of pro¬ 
prietorship over them, and consequently create a trust. 

The English law relating to aliens has not been intro¬ 
duced into India, and aliens Imre may acquire property 
freely, and deal with it as if they were British subjected 

In some cases the property of persons convicted of cer¬ 
tain offences is liable to forfeiture. In every such case 
the offender is incapable of acquiring any property, except 
for the benefit of Government, until he has undergone the 
punishment awarded, or the punishment to which it shall 
have been commuted, or until he shall have been, par¬ 
doned.- Whenever any person is convicted of an off nee 
punishable with death, the Court may adjudge that all bis 
property, moveable and immoveable, shall be forfeited to 
Government; and whenever any person is convicted of 
any offence for which he shall be transported or sentenced 
to imprisonment for a term of seven years or upwards, the 
Court may adjudge that the rents and profits or ad his 

moveable and immoveable estate during the period of his 

transportation or imprisonment shall be forfeited, to Go¬ 
vernment, subject to such provision for his family and 
dependants as the Government may think fit to allow 
during such period. 3 

In certain cases the forfeiture of property necessarily 
follows conviction. Any person who wages war against Bio 
Queen, or attempts to wage such war, or abets die waging 
of such war, or collects men, arms, or ammunition, or 
otherwise prepares to wage war with the intention of 
cither waging, or being prepared to wage, .war against the 
Queen, forfeits all his property in addition to any other 
punishment to which lie may bo sentenced. 

1 See Mayor of Lyon* ft. Enafc India Go., 1 Mw. L A,. 175 ; Bar kies fh 
S- IT. Prosomiomoyee Dossee, I- i*. it., G Calc-, j y 1. 

* Act XLV of im, s, ;1 1M. 
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There is an nth or class of offences where the forfeiture I/r.erimH 
of specific property may form part of the punishment v 
awarded, When offenders commit, or prepare to commit, ' 
depredation on the territories of any power at peace wiih 
the Queen, or receive property with tlie knowledge that it 
lias been taken in waging wai\ or committing deprivations 
on a power at peace With the Queen; 1 * or if a public 
officer buys property which he is forbidden to buy, the 
specific property may bo forfeited® 

No trust can, therefore, be created of property which 
may be forfeited if the Government cboses to exercise its 
rights; and of course, no trust can be created where for¬ 
feiture necessarily follows the conviction. 

Although a sanad granted by the Government of India, Grantee 
subsequent to the pfbclamatiou of March, 1858, of an 
estate in Oudh, confers au absolute legal title on the " ulIfU ' 
grantee, such grantee may, nevertheless, by an express 
declaration of trust, or by an agreement to hold in trust, 
Constitute himself a trustee of the estate for a third party. 3 4 * * 

A trust may be created in favour of any person, or body Who mar 
of persons, so long as the purpose is lawful. 

The Govern m cut may be a ccdui que trust* 

In England a trust of lauds cannot be limited to a cor- xit* Gov- 
poration without a license from the Grown." But as the ©mtueuu 
♦Mortmain Acts do not apply to India® apparently a cor- 
poratiott in this country may be a cestui que trust 

An alien also may be a cMm qit& truut. Aliens. I 

Any person may be a trustee, even an infant, or person Who may 
of unsound mind, if the trust is purely passive, ami does ^^ h ; i Kt ' r 
not require the exercise of prudence and discretion. For ViU- 
instance, a discretionary trust for sale cannot be exercised ability, 
by an infant, for au infant is not. a person competent to 
conuaet, 7 in King v. Bdlordf a testator devised estates 
upon trusts, requiring discretion as to the expediency, as to 
the time, and as to the manner of a sale, to three persons, 

I Act XLY of 1S60, ps. >26, 12T. ; lbUI.R. 169. 

II Thnkur Slier© Bahadur Singli r, Thakutaia Dariao Knar, 1, L. 11,, 

6 Gale,. 04 o. 

4 Bo© as to trusts in favour of the Sovereign Lew in, Tt;li Ed., 10. 

6 Luwiu, Tth Ed. f 41, 

s Mayor of Lyons ?\ The Bttsfr India Co.. I Moo. I. A., 1TG ; Sarldes 
v. Pro^nnomoyee Posse©, I. L, 11. ? t> Gale,, 79 4. 

7 Act IX of 1872, s, 11. VI H. and M„ U3, 
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Lecture one of whom was an infant, and it was held, that a contract 
V. of sale entered into by these three trustees was not a 
valid contract which could bo specifically performed. 
f< There can he no doubt upon the authorities from the 
earliest times/’ said Wood, \ r . C, “ that if a man by his will 
gives an infant a simple power of sale without an interest* 
the infant may exercise it. All the decisions on the subject 
are referred to by Lord St Leonards in his work on 
‘ Powers/ and I need not discuss them minutely. They all 
turn on the execution of powers, and there is not a single 
authority upon the question whether an infant can sell an 
estate devised to him upon trust for sale. There Is an 
opinion of Mr. Preston, mentioned without disapproval by 
Lord St Leonards, that an infant can exercise a power, 
even though it be coupled with an interest j but that is 
very different from selling an estate vested in an infant 
by a devise in fee. 

“ It is to be observed that all the cases relied on 
with reference to powers, have gone upon the principle 
that the infant is merely the instrument by whose 
hands the testator or donor acta The donor, it is said, 
may use any hand, however weak, to carry out his Intern- 
lions. This principle fails altogether to reach the case of 
a devise in trust to an infant. It is not in the power of 
the author of a trust to confer upon an infant a capacity 
in himself which the law does not give him, although he 
may make the infant his hand, his agent, to execute bis 
purpose. He cannot give an estate to an iulant. an l say 
that ho may sell, it when the law says that he cannot do so. 

It is not advisable, however, to appoint an infant as 
trustee. The only acts which he can perform are such as 
are purely ministerial, and he cannot be made to account 
for money received by him as trustee during his minority.* 
Infants, however, have no privilege to cheat men f and 
a Court of Equity has jurisdiction to make an infant 
answerable, on his attaining majority, for a fraud com¬ 
mitted by him during his minority, though it is not easy to 
determine in what cases the Court, will thus exert itsoli. 3 

From the great inconveniences attending theajq oimiucnfc 
of an infanta* trustee, there arises a strong presumption, 

1 Hiradi&a.’fsh i>. South grate, 3 Brass., ?*27. 

- Bvroy v. Hicholras. 2 Eq. CAbr\, 481b 

5 Sfeiktmmn *\ Daw sob, 1 DeCr. and Hm., 90; Wright v. Hraowe, 
2 DeU. rand Sm,, 321 : aud see the eases collected, Lewitt, 7th Ed., 3t>, 
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wherever properly is given to an infant* that he is in tended Lectuui^ 
to take it not as trustee hut beneficially. 1 v - 

An alien may be a trustee of either moveable or im- ^hensT 
t novcable property* In England* before the Statute 33 
Yiefc.* a 14* an alien could not effectually be a trustee in 
respect of freeholds* or chattels, real, for the policy of the 
law would not allow an alien to sue, or be sued* to the 
prejudice of the Crown touching lands in any Court of 
law or equity; and oa inquisition found* the legal estate 
in the property vested by forfeiture in the Crown, 2 But 
this did not apply to personal property. 3 In this country* 
as we have seen; 1 the English law as to aliens is not appli¬ 
cable : and moreover* no person is by reason of his descent 
or place of birth exempted in any civil proceeding from 
the jurisdiction iff any of the Courts,* and alien enemies 
residing in British India with the permission of the 
Goveinoi-Geiiera! in Council and alien friends may sue in 
the Courts of British India* as if they were subjects of 
Her Majesty, No alien enemy residing in British India* 
without such permisflioD* or residing in u foreign country, 
may sue in any of such Courts® 

In England, the Sovereign may sustain the character nw 
of a trustee, so far as regards the capacity to take the s<> * erei £ fU 
estate and to execute the trusts; but great doubts have 
been entertained whether the subject can, by any legal 
process there, enforce the performance of the trust, 7 

And it lias recently been expressly decided that the Go- Not rho 
v eminent of this country cannot be a trustee. In Khdod: v. gg ffi 
The Secretary of Stale for India f booty of war had him. 
been granted by Her Majesty by Royal Warrant to the 
Secretary of State for India in Council, ‘in trust/ to 
distribute amongst the persons found entitled to share it 
by the doereo of the Judge of the Court of Admiralty, to 
whom the matter had been referred by the Sovereign for 
that purpose, with a direction that doubts should ha finally 
determined by the Secretary of State, unless Her Majesty 
should otherwise order. An action was brought against the 
Secretary of State by a person claiming to be entitled to 
share in the fund, and praying for an account It was hold, 

* Lewie* 7tlx IM.. ?>&, 3 Fish v. Klein, 2 Mor,* 131, 

a Mdnerttfliageix i\ Davis, 1 (MIL, 836. 

4 Ante, u. 12U- ■' Act X of 1877, s. 10 , 

lb.. 130. 7 Sea Lewiu, 7tii Ed,* 20, 8 I*. It., ID C* D., 1. 
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that the warrant did not operate aa a transfer oi' property 
or create a trust, and that the defendant, being merely the 
agent of the Sovereign to distribute the fund, was not liable 
to account to any of the parties entitled James, L. J., said : 
u The Government of India is not, as it appears to me, 
capable of being a trustee j nor is the Secretary of State 
for India in Council (the name by which the Government 
can be sued) a person capable of being a trustee any more 
than the Attorney-General in this country would be, or any 
other person, who sued in certain cases for, or on behalf of ? 
the Crown,” 

According to the technical rules upon which the 
doctrine of uses proceeded, a corporation could not have 
been seised to a use, for, it was said, it had no soul, anti 
therefore no confidence could be reposed in it, 1 But 
on principles of ordinary and natural justice, a body 
corporate 1ms been held to be compellable to execute 
a trust, thus abolishing the rule that there must be a 
person in whom the confidence is placed. 2 ”Primd facie” 
said Lord Horn illy, 41 It.; 1 "an ordinary Municipal Corpora¬ 
tion has full power to dispose of all its property like any 
private individual, and the burden of proof lies on the 
person alleging the contrary to establish a trust The trust 
may be of two characters; it may be of a general charac¬ 
ter, or of a private end individual character. A person 
might leave a sum of money to a corporation, in trust, to 
support the children of B, and pay them the principal 
at twenty-one* That would be a private and particular 
trust, which the children could enforce against the corpora¬ 
tion, if the corporation applied the property for its own 
benefit. Gn the other hand, a person might leave money 
to a corporation, in trust for the benefit of the inhabitants 
of a particular place, or for paving or lighting the town. 
That would be a public trust for the benefit of all the 
inhabitants, and the proper form of’suit, in the event of 
any breach of trust, would be by an information by the 
Attorney-General/ at the instance of all or some ol the 
persons interested in the matter. If there was a parti¬ 
cular trust in favor of particular persons, and they were 

1 Lewm, Till Edn M , 

* Green t\ Rutherford, 1 Ves., 46S ; Attorney-General t Whor^ood, 

; Attorney-General v. Cuius College, 2 Ke«n» 

* Evan - v , Th^ Corporatiou oi Avon. 2ii Beiiv.. 149? 

1 As to the procedure in this country, sec AeL X 0 £ 1ST 7 . s* £$3* 
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too numeipus for all to be made parties, one or two might Lmrvnvi 
then sue on behalf of themselves and the .other cedms qm 
trmtcnt for the performance of the trust/* 

There is a statutory exception to the general rule; that a Presidency 
corporation may be a trustee, in the ease of the Presidency bs * nk *- 
Banks,—that is to say, the Banks of Bengal, Madras, and 
Bombay. The Presidency Banks* Act (XI of 1870) provides 
that, except far the purpose of excluding the provisions of 
s, 17 (relating to the forfeiture of stocks and shares), the 
banks shall not be bound or affected by notice of any trust) 
to which any stock or share may be subject in the hands of 
the proprietor or holder. And the law in England is similar. 

A married woman may be a trustee. Tti England it is not Married 
advisable to appoint a married woman as trustee, owing, nwm* 
among other reasons, to the doctrine of unity of persons 
between husband and wife/ But this does not apply to 
persons subject to the Indian Succession Act (X of 1865)/ 

Li or is it known to Hindu or Mahometan law. 

According to English law. it is a legal presumption (pos¬ 
sibly it, may he called a legal fiction) that a married woman 
is subject to the influence of her husband, and therefore 
she cannot be allowed to execute the trust without his 
coinmmmce/ 

k An insolvent may be a trustee. * The property of an insob l^-oivcnt. 
vent, and such property as he may acquire before he obtains 
his discharge, vests in the Official Assignee/ but not estates 
vested ia him. as trustee. These are unaffected by the insol¬ 
vency/ and although the trust-property may be changed, it 
will not vest if it can be traced, as where it exists in the 
shape of bills or notes/ or any other substituted form/ for 
the assignees of a defaulting trustee have no better right 
than the trustee ®, But where the trust-property had become 
mixed with the bankrupt's general property, and could not 
bo distinguished, it was held that the assignees would take 
it, ami that the cestui que trust must prove/ 

1 Smith v, Smith, 21 Beav., 386 ; Drummond v* Tracy, l Johns., 60S ; 

Laki' if. Do Lambert, i Yea,, 593 ; lie Kaye, L, H., 1 Ch, ? 387 

s See ante, p - 125. 

■* Avery i>. Griffin, L. fl Eq.,605; Lloyd t\ Fugbe, L, 1L, 8 Oh,, 88 ; 

Wain ford v. Keyb L. R. t 20 Eq., $21. See further, Lewin, 7th Ed., 82, 

* 11 and 12 Vicfc., C. 31, e. 7, 

5 See Houghton u. Koenig, 18 D B, f 235 ; Winch v* Keeley, 1 T. B<, 01E), 

d Kr parte Dumas, 2 Vee.* 682. 

T Frith i\ CarHand, 2 II, and M,, D7. 

* IbuL * £\vparte Dumas, 1 Afck,, 237. 


132 


DISCLAIMER* 


L&ppimc 

V. 


tnto'imt. 


LtiLjiiivea. 


Number of 
trustees. 


Disclaimer* 


<SL 


The possession of a trustee is not a possession with the 
consent of the true owner under the reputed ownership 
clause, s, 23 of the Insolvent Act, 1 

Ceslaid que tru$tent are not, as such,incapacitated from 
boi ng trustees for themselves and others, but, as a general 
rule, they are not altogether fit persons for the office, in, 
consequence of the probability of a conflict between their 
interest and their duty. 2 Where the trusts are onerous, 
and other persons cannot be found to undertake them, the 
Court will appoint a cestui quo Pmst to bo a trustee, 3 

It is not advisable to appoint relatives to be trustees. 
The worst breaches of trust are committed by relatives, 
who are unable to resist the importunities of their cestids 
qm tru&tent when they are nearly related to them. 4 

An adequate number of trustees should be appointed* 
There are strong reasons against allowing trust property 
to remain in the hands of one trustee He has the absolute 
control over it, and if tempted to commit a bread trust, 
he can do so with less fear of detection than if there are 
co-trustees. When one of several trustees dies, steps should 
be at once taken to provide a successor. The safe rule, 
where money is concerned, is to appoint at least three 
trustees and to keep the number full:' 

No one is bound to accept a trust, and therefore any 
person who has been appointed a trustee may, if lie hm 
not acted in the office, disclaim. 1 " If, however, he has 
exercised any acts of ownership, he cannot disclaim, 7 
** Though,” said Lord Redesdale/ <f a person may have 
agreed in the lifetime of ti testator to accept the executor¬ 
ship, he is still at liberty to - ecede except so hums his 
feelings may forbid it \ and it will be proper for him to do 
so, if he finds Uiat his charge as executor is different from 
what ha has conceived it to bo when he entered into the 
engagement*” 

According to English law, the heir of a trustee can 
not disclaim, the reason being that the legal estate, if 

I 1 i mid 12 Viet., c. 21* And t?ee E& parte Martin, 19 Vos,, 49 L 

* Forster *. Abraham, L. It., 17 Eq,, Sol ; Passing!] an; v. Sherbore „ 
9 Boav,, 421 ; Barnes t\ Adtly, L, K*, 11 CL,, 214* 

3 /; ■ parte Olutbon, 9 Ji;r* t 988. 

4 Wilding v , Bolder, 21 Berty., 222, s See Lcrwin, 7tb Kdn,, 39. 

ti Robinson r. Fefefc, 3 P. Wins., 251; Moyle v. Moyle, 2 R. and AL, 710; 
Lowry v. Fulton, 9 Sim,, 123. 

7 Bence *>, Gilpin, L. R., 3 Ex., 76 : and see mte, p. 120* 

II Boyle *\ Blake, 2 Sell. and LeL, 239* 



DISCLAIMER 

the disclaimer were allowed, would vest in the Crown. 1 
1 do nob know of any authority on this point as regards 
estates in India. But as it has been deckled that the 
English rules of succession to immoveable property apply 
to the descent of estates in land held by European British 
subjects, 2 probably it would bo held that the heirs of a 
European British subject could not disclaim. As regards 
other British subjects, the distinction between legal and 
equitable estates docs not exist, and the rules of inheritance 
are different, and therefore it would seem that the heir of 
.such last named subject may disclaim. 

The disclaimer should be made Without delay, as other- May. 
wise a question may arise as to whether there lias not been 
an acceptance by acquiescence. This question is of course 
in every case one of fact to be decided from the circum¬ 
stances of the case. 3 

The disclaimer may bo by parol, but it is more prudent How made, 
that it should be by writing, as there m less fear of ambi¬ 
guity. 1 The instrument should he a disclaimer, and not a 
conveyance, though, if the intention to disclaim is apparent 
oil the conveyance, that will be sufficient.* A trustee may 
disclaim in Court* or by his written statement* And if 
notwithstanding ho is continued as a party to the hearing, 
he will be entitled to his costs as between party and party. 8 
And their© may be conduct which amounts to a clear dis¬ 
claimer. 11 

A trustee or executor to whom a bequest is given, may Girt & 
take the gift and disclaim the office, 10 unless acting in 
office is a condition attached to the gift. 11 

1 Ltiwin, 7tk Edn., 180, 

7 Spe Gardiner t?. Foil, 1 Moo, I. A.. 299 ; Freeman v, Fairlio. ib. t 305 j 
Mayor of Lyonn r, Tko East India Co., ih. t } 75 ; SarMes t 1 . 5. M. Fro* 
fioftnumoyee Doaaee, I, L. E., 0 Calc., 794. 

* fcfee Doe Vi If arm, 1(> M. &. W., 517 ; N oblo v, Meymott. 14 B©av, , 

471; 1* addon r, Richardson, 7 D, M. G. f 5(33 ; James v. Frearson, 1 Y. 
a iid C, 0. C., 370. 

I See Towuson v. TickeII t 3 B, and Aid., 31 ; 1 Stacey r. Elph, I M. and 

K, VM 

*' Nicholson v. Wordsworth, 2 Swattsk, 372 ; Urch -r, Walker, 3 My, and 
Or,, 702, 

" In, jy Ellison s Trust, 2 Jur. (N. S,), <12; Fosters Dawbcr. 1 Dr. 
and Sm M 172. 

7 Norway v* Norway, 2 M. and K, t 278. * Bray v. West, 3 Sim., 429, 

fl Stacoyr, Elph, 1 M. and K , 199. 

w Talbot r. Rati nor, 8 M. and K., 251 ; Pollexfen v. Moore, 3 Atk., 272 ; 

Andrew v. Trinity Hall, 9 Yea., 525. 

II Warren r, Feudal!, ] J. and H., I ; Slaney v. Watney, L. B., 2 Eq., 

418 ; Lewis t\ Matthews, L, B,, 3 Eq., 277, 
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A trustee or ox ecu tor who has disclaimed may afterwards 
act m agent for the other trustees or executors, He should, 
however, be careful to disclaim clearly, as otherwise he may 
be considered to have accepted by acquiescence. 1 

If one of two co-trustees disclaims, the trust-property is 
vested in. the other, and he becomes solo trustee ah wtifm 2 

A person named as trustee without his sanction, and 
called oil to disclaim, is authorized in taking the opinion of 
counsel as to his obligation to execute a disclaimer. 3 

1 See cases referred to, ante, p. 120. 

2 Peppercorn v. Wayrnan* ^ BcGk and Sm,j 230. 

5 Sec Me Try on, 7 Ikrnv,, 496, 
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DUTIES AND LIABILITIES OF TRUSTEES. 


Dulles and liabilities of trustee — Trustee to acquaint, himself of state of pro¬ 
perty — Trustee bound to protect trust-property GtiPi-ig in trust-eatnte — 
rtet&ta out tit and in g on personal security — When CCCiuHties to be realized— 
Care required from trustee — Losa occ^toned by agent—-By act of cn- 
trusree — Trust-fund eonsiiting of money — Control of truat-fumi — Failure 
of banker"—Trustee to prevent waste — Permissive waste — Cettui que 
trust m a y not hehtAt by want® — Tenants-for-life without impeachment of 
waste — When Court n ay interfere — Principle on whidi Court acta — 
Waste by Hindu widow— Suit for poesmton — Receiver— Alienadoti by 
widow — Proper parties to om — Collusion by immediate reversioner — 
Convention o; perishable property — Howe r* Earl of Ihtrfmouth— 
Pickering r. Pickering — Exceptions from rale — Trustee to impartial — 
Discretion of trustees not interfered with — Selecting objects of the trust — 
Modes of investment— Exercise of power by will — Trustee cannot set 
up title to trust-property—Claim by third person — Delivery up of 
moveable property — Foil are of cestui qua (ruH — Trustee to keep" accounts 

— Vouchers —■C&ete — Good faith. — Man aging member of Hindu family 

— Duties of trustee as to investment — I J crsoual security — Shares lit 
com pa n ies — Where personal security allowed —'One *Wai r/i te fr V$b 
not to be benefited at expense of others — Consent of cestui* f/tfd inn tent 
to ckaqgc — Continuing' investment —Varying securitise — Investment or 
mortgage — Trustees mny not tend to themselves-—Paying over mortgage- 
money — Consent of Court to investment — Trusteed und Mortgagees’ 
Power- Acts — 0flicial 1'rnatee* Act of 1D64, *, 14 — Remedy in case of 
non-investment' ! — RuUiecty in ca&c of wrongfnlinvestmerit — Insolvency of 
trustee — Duties of trustees for sale or mortgage — Trustee bound to sell 
to best advantage — Must at tod to interest of all parties — Valuation — 
Absolute trust for Sale will not authorize mortgage—Trust to mortgage 
will not authorize sate —Trust for sole survives—- Trustees bound to make 
good LiUa — Counsel's optuion — Payment of purehasc-money —■ Dutitsj of 
trustees for purchase* 


We have now to consider what are the duties and liabili- Duties and 
ties incurred by a trustee after he has accepted. On this Jy^watSL 
point Mr, Lewin says } (i As soon as a trustee has accepted 
the office, he must bear in mind that ho is not to Sleep 
upon it, but is required to take an active part in the 
execution of the trust. The law knows no such person as 
a passive trustee* If, therefore, an unprofessional person 


* 7thEdn, ? 100. 
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ENQUIRY INTO STATE OF TRUST-PHOBERIT 


Lkotueb he associated in the trust with a professional one, he must 
YI > not argue, &s is often done, that because the solicitor is 
better acquainted with business and with legal technicali¬ 
ties, the administration of the trust may be safely confided 
to him, and that the other need not interfere except by 
joining in what are called formal acts. If he sign a power- 
ofiattoniey for sale of stock, or execute a deed of recon¬ 
veyance on repayment of a mortgage sum, he is as answer- 
able for the money as if he were himself 1 the solicitor and 
had the sole management of the transaction ,' 7 

And Mr. Spence says : l " Every person who accepts a 
trust is bound to execute it 2 with fidelity, and with 
reasonable diligence; it is no excuse to my that ho had no 
benefit from it, but that it was merely honorary: the 
Court of Chancery looks upon all trusts as honorary, and 
as a burthen upon the honour and conscience of the party 
intrusted; and for the execution of which he is even 
precluded from receiving or making any benefit or advant¬ 
age whatsoever . 11 

Trustee to A trustee is bound to acquaint himself with the nature 
hmiself^f P^ifculav circumstances of the trust-property. But 
stare r>f ‘ anew trustee is not liable for any breach of trmt com- 
propertr. quitted by his predecessor. He is entitled to assume that 
everything before his coming in had been duly performed, 
and bo cannot be charged with wilful default, because he 
did not look back and inquire whether the former trustees 
had performed their duties up to that time , 3 

If however, lie does not enquire into the state of the 
trust fund, and does not take steps to get in any part 
which may be outstanding on improper security, he will 
be liable for the consequences of his neglect, like any 
executor who knows that a debt is due to his testator's 
estate and omits to get it in . 4 Where a marriage nettle men t 
contained a covenant on the part of the husband to settle 
after acquired property, it was held that a new trustee 
was not liable for not having inquired as to whether any 
such settlement had been made, there being nothing to 
lead to a suspicion that any default had been made by 

1 2 Sp, Eq. Jut,, 918. 

* Charitable Corporation v. Button, 2 Atk«, 406. 

$ Em parte Graves, 25 L, J. Bkcy , 53, 

Taylor t?. Mining ton, 4 Jur. (N. 8*), 204; Jam oa v. Frearson, l V. and 
C. C. 0., 370; fartp Graves, 25 L. J, Bkey., 63 ; Yode v, Cloud, L, B., 
IS 034, 
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l!ie old trustees or the covenantor . 1 * A trustee of chattels. Lector* 
personal, settled for the separate use of a married woman 
should take care that an inventory is made, otherwise he “ 
may be deprived of bis coats . 3 

The office of a trustee is to a certain extent onerous. We Tms tm 
have s|tof that the law does not recognize a passive trustee. ^^ t t0 
but that he must take an active part in the execution of fruM-pr^ 
the trust. It is one of his primary duties to maintain pert} * 
and deiend all such actions as arc requisite for the assertion 
or protection of the title to the trust-property . 4 And as a 
general rule, trustees are bound to press on all the reme¬ 
dies for the recovery of debts due to the trust-estate ; and 
if an y securities seem proper to be continued, it seems 
the only safe course for trustees to adopt* is to submit the 
point to the judgment of the Court,—not to decide upon 
h themselves, unless a discretionary power to that extent 
be expressly or by clear implication given to them : else 
they will be answerable for any loss that may ensue in 
consequence ol their misplaced confidence, however good 
may have been their intention . 4 * 

Power has been given to trustees in India to sue for 
the possession ot specific moveable property to the bene¬ 
ficial interest in which the person for whom they are 
trustees is entitled. Possession is to be recovered in the 
manner prescribed by the Code of Civil Procedure . 0 

Trustees are bound to place the trust-property in safe P etJ - 1,L * 
securities, and will he liable for loss if they delay in^tiVe 
getting it in and investing it , 7 For instance, if debts are 
outstanding^ it m the duty of the trustees to get them in as 
soon as possible; and if in consequence of their negligence 
the debts are lost by the debtor's insolvency, or if the right to 
sue is barred by limitation, they will be personally liable* 

Soj it a man covenants to settle a certain sum within 
a given period, and the trustees execute the trust-deed 

1 Graves t?. Strnhau, 8 IX It. G, t 201. 

* England V. Dow us, 6 Beay. f 27D. 

3 An tv, p, 134. 

* Goode v. Burton, 11 Jnr. t &5L 

_l G ^? kel1 *• Harman, 11 Ves., 489 ; Lowson i\ Copeland, 2 Ero. C, (X, 

; lebbn r. Carpenter, 1 Made!,. 298, 

,l Hoe Act I of 1877, s. 10. 

7 See DcSouza w. DcSouza, 12 Bom , 190. 

< Caffrey V. Darby, 0 Ves., 48* Jones t. Higgins. L. It., 2 Eq., 538 i 
■brparteJOgla, L. It,, 8 CL,, 7U; llowley v, Adams- 2 II, L. C,, 725 ; 

Stone v. Stone, L. It., 5 Cfc„ 74, ' 
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atid sign a receipt for the money, they will be liable.* 
There is no objection to trustees receiving money before 
the date on which it is payable, if the debtor chooses to 
pay it . 2 

Trustees may fairly allow a debt to be paid by instal¬ 
ments, but they will not bo justified in granting any 
great indulgence . 3 In the exercise of a fair discretion I hoy 
need not commence legal proceedings unnecessarily. but 
they should exert themselves to get in the debt, and, if 
necessary, (commence, Compulsory proceedings to obtain it . 4 

When trustees bond Jide exert themselves to discharge 
their fluty, and merely commit an error in judgment, 
unless there is a plain violation of trust, they will not be 
visited severely. The fair exercise of their judgment, is a 
protection to them, although the consequences may be 
bad . 5 

If part of a testators estate is outstanding on personal 
security, ifc is the duty of the executors to take steps to 
get it in,* even though the debtor is a po-executon 7 

The fact that the testator approved of the. security and 
had continued it for many years, and that it was good at 
the time of his death, will not relieve the executors from 
responsibility in ca^o of loss. 5 * Personal security changes 
from day to day by reason of the personal responsibility 
of the party giving the security, and as a testator's means 
of judging of the value of that responsibility are put an 
end to by his death, the executor who has omitted to get 
it in within a reasonable time, becomes himself the secu¬ 
rity . 0 Ail application to the debtor must be followed up 
by legal proceedings if not attended to; a mere demand 
through an attorney w ill not discharge the executor . 10 

But executors will not be liable for not taking legal pro¬ 
ceedings if it appears that the proceedings would have 

1 Lewin, 7th Ed,, 265, 

* Milk v, Oaboxiie, 7 Sim., SO. 

3 CaJfrey ft. Darby, 6 Ves, r dlio. 

4 Canay i\ Bond. 6 B©av%, 186. 
a Garrett v. jNobla, 6 Sim., 61C. 

Lowson ft. Copeland, 2 Bra < 0., 150 ; Bailey Gould, 4 Y. and C. r 
Ex., 221 \ Attorney-General v, Uigduira, % Y, and C, C 0., 634, 

; Styles t\ Guy, X Mou. and dr 422 ; Egbert ft. Butter, 21 Beav., 6f>0 ; 
Candler ft. Tiliett, 22 BeaV., 257. 

8 Powell v. Evans, 5 Ves.. 830; Tebbs r. 'Carpenter, 1 Madd,, 2&0; 
Clough v. Bond. 3 M. & Cr., 41?fi ; Bullock t\ Wheatley, X Col3 % 130. 

Bailey t\ Gould, 4 Y. h €., Ex., 226, per Alderson, B, 

,fl Iiowson ft. Copeland, 2 liro* Q, Q,, I5G* 
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been useless . 1 And if It appears tliat though the whole teortrEB 
debt could not have been recovered, a part might, they will ^ J 
only bo liable for what might have been recovered / 2 

A direction in the will that the executors shall call in 
securities not approved by them, will not discharge them 
from liability for loss arising from the failure of personal 
security. Such a direction must be considered as referable 
to securities upon which a testator's property might from 
their nature, be invested, and not as authorizing a kind of 
investment which a Court of Equity will not sanction . 3 * 5 * 7 

And if a settlement contain a clause that the trustees 
are to got in the money, “whenever they shall think fit 
and expedient so to do,” they will bo liable if they refrain 
from enforcing payment out of tenderness to the tenant- 
fbv-bfe, without due regard to the interests of all the ceduis 
que intMeuf * 

If the testators property is outstanding on securities whm 
which may reasonably bo considered as safe, the executors 
are not bound to call them in, until the creditors call for^d* 
payment of their debts; or unless they have reason to 
suspect the solvency of the debtor, " £ What;' said Lord 
ThurloW® u is the executor to do. Is ho to call in the secu¬ 
rities before creditors require payment of their debts ? 

Must the money Be dead without interest, or must lie put it 
out on fresh securities ? On the origins! securities he had the 
testator's confidence for his sanction ; hut cm any new secu¬ 
rities it will be at his own peril”* The trustees, however, 
should enquire whether the securities are safe, and call them 
in if they are not/' 

In ail suits concerning property vested in a trustee, exe¬ 
cutor, or administrator, when the connection is between the, 
persons beneficially interested in such property and a 
third person, the trustee, executor, or administrator repre¬ 
sents the persons so interested, and it is not ordinarily neces¬ 
sary to make them parties to the suit; but the Court may, 

1 Clack *?. Ho]land, 19 Beav„ 262 ; Hobday ti. Peters (No, 2), 603 ; 

Walker c. Sytuouds, 3 Swanst.. 71. 

* At airland t\ Bateman, 10 Sim.. 283' (*>)♦ 

1 Styles v. Guy, 1 Mao, & G. , 428 r per Lord Cofctenham. 

1 Lewio, Hit Edn. t 268, citing- Luther t\ Biaueotti, 10 Ir. Ch,, 1D1. 

5 Orr r. Newton, 2 Cox, 276, 

tS And see Howe v. The Earl of Dartmouth. 7 Vos., 150. 

7 Ames r. Parkinson. 7 Be&v t , 384 \ Harrison v. Thexton 4 Jur., N* S., 

6u0* Ah to trustees’ receipts, boo Lcwin, 7 tli Ed., 268, 
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CARE REQUIRED FROM TRUSTEE, 


Leotubh If it thinks fit, order them, or any of them, to be mado 
parties? 

r.^ra re- A trustee is bound to take thesamecareofthe trast- 
ti in red from property as lie would of his awn, but not more care and 
trtJate *’ if lie has taken such earn, ho wilt not be liable for loss, 
destruction, or deterioration of the trust-property. Thus, 
a trustee was held not to be liable when the trust-property 
was stolen from his house, together with property of his 
own? So, where the defendant, an administratrix, had 
lipBf.ee- handed over certain goods to her .solicitor, from whose cus- 
^L*kne[iby ^ ot jy they were stolen, it was held that she should not be 
charged? Where, however, the loss is occasioned by the 
act of a person employed by the trustee, the trustee will 
have to bear the loss; ‘ as where the lose is caused by his 
solicitor, having committed a fraud on the occasion of the 
investment of the fund on mortgage? 

By nci of Where the trust-property consists of securities or uiticles 
co^ruiitee- w |jj c p pass by delivery, and there are several trustees, the 
property should be deposited with the bankers of the 
trustees ; and if it is so deposited, and the bankers, without 
the privity or concurrence ot the co-trustees, almw one of 
the trustees to have access to the property, and he makes 
away with it, the co-trustees remaining ignorant of the 
fact am not liable to make good any portion of the pro¬ 
perty misappropriated. 7 An executor h not bound to 
injure, or continue the insurance of, his testator's property 
against fire? 

Trustland Where tile trust-fund consists of money, the trustee, 
existing ixjjuJing investment, may place the money in the hands 
" of a banker? The trustee should open a separate recount 

in the name of the trust-estate, and should not mix the 
trust-fund with his own money* If he does so, lie will be 



OlaxtDUi 6 Veb, , 226, 
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liable in ease the banker fails . 1 And a trustee will be lectukk 
liable fur los if lie allows a person to draw upon the trust- VI. 
property in the bank, and such person misappropriates the 
money} And he will be liable for the failure of a 
hanker , 3 or broker/* if the money ought to Imre been 
invested or other wise dealt with, and not left in the bank¬ 
er's or brokers bands : and the usual indemnity-clause 
will not in such cases protect the trustee . 5 

The trustee must be careful not to put the tnist-fund control ^ 
out of ins control and under the control of other persons, uwfnmi. 
If he does so, he guarantees the solvency of those persons, 
and will be answerable for auv loss that may ensue .; 0 
and the liability will be the same, although the persons 
under whose control the property was left were co-trustees . 7 

In a case before Sir A. Hart, in Ireland, an executor was 
held to be justified, though he had placed the assets in a 
bank so as to be under the control of the co-executor. The 
money was entered in the books to the joint account of the 
co-exfeeutoxS, but the bank was in the habit of answering 
the cheques of either co-executor singly “It is the cus¬ 
tom of bankers” said Lord Chancellor Hart, “ that what is 
deposited by one to the joint account may be withdrawn 
by the cheque of the other; and for convenience of busi¬ 
ness, it is necessary this risk should be incurred, for it 
would be very bard to transact business if every cheque 
should be signed by all the executors/’ However, hist Lord- 
ship admitted, that "if there were any fraud or collusion, 
wilful default or gross neglect, or if the executor had any 
mi son to put a stop to the mismanagement by the co-exe¬ 
cutor, the case would be altered/* ** “ But/* says Mr. Lewin, 

" even with this qualification the doctrine is so contrary to 
the principle of other cases, that no trustee or executor 
could lie advised to rely upon it in practice/* 

1 Wilks r. Groom, 3 Drew., 584; Johnson *. Newton, II Hare, 160: 

Swiirfeu v. Swin fen (No. 5). 29 ’211 ; Pennell v Dttl'eh, I D. M, G,’ 

; Ur pvrte Kiegatem, L. R, 6 Ck. 682: and see Jn re HailetPfl Estate' 

Knatchbnli r TMlott, b, R„ 13 CL J>ir. r 096. 

-Ingle Partridge, 32 Ben y„ 661; Evans v. Bear, L. R., 10 Ch. 

76; Ferguson r\ ib< t 661. 

a Challen r, Slilppam, 4 Hare, 555; S win fen c. Swinfen, '19 Bear., 211; 

lleMen v. Wesley, H/. ? 213. 4 Ma thews v. Briso, 6 Be#?., 230. 

5 lteMeh t. Wesley. 2U Beav„ 213, 

IJ Sal way v. Salwfiy, 2 R & H M 218 affib, now,. White r. BauaL lb 22Q 

\ tewis ?v, NobK I,. &, 8 Ch. pit.. 501. 

6 Lewis, 7th Ed.. 292, citing- Kiibee r. Sneyd, 2 Moil,, 1SG, 
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Trustees will lie liable for loss incurred by the failure of 
bankers, if it was their duty to have invested the trust- 
moneys , 1 yr to have paid them over to new trustees,^ 

or into Court.* . - 

An investment with the bankers themselves upon tue 
security of their notes-of-hand is not sufficient, for. that is 
merely a personal security . 4 

But executors require a certain amount of ready-money 
to enable them to wind up their testator’s estate, and are 
entitled to keep such a sum uninvested at their bankers, 
and will not be made liable if it is lost within the year 
allowed for satisfying claims . 6 

Where executors drew trust-funds out of one bank, and 
invested them on a deposit account at interest in anotuei 
bank, such an investment not being authorized by the w ill, 
they were held to be personally liable, notwithstanding a 
clause in the will indemnifying them against losses by a 
banker of money deposited for safe custody.® 

It is a grave breach of duty iu trustees or administrators 
taking our letters of administration to estates in tins conn- 
trv, under powers-of-attorney from executors or next-of kin 
abroad, to mix the incomes raised by them from trust-pro- 
per ties, oi the fumls oi the estfiitBj in one common 
with their own. moneys, and such a course of dealing may 
expose the trustees or administrators to criminal as web as 
civil liabilities . 7 

, Where a trust is created for several persons m succession, 
as where property is devised to trustees, upon trust, to per¬ 
mit A to eujoy the rents and profits for his life, .and after 
his death an 'interest in the property is given to B, and the 
person haying the life-estate commits, or threatens to com¬ 
mit, any act which is destructive or permanently injuri¬ 
ous to the trust-estate, such as cutting down timber or des¬ 
troying houses, the trustees ought to, sue for an injunc¬ 
tion to restrain the tenants-For-l-ife from committing the 
acts of waste. " There can be no doubt,” said Lord Lang- 


1 Moyle r. Moyle, 2 It. k. M„ 710 ; Johnson v. Xcwtoa, 11 IlftTC, ICO. 

3 Lunhatn y. Blaattell 1 Jur., N. S„ 3, 

J Wilkinson *. Bewick, l Jar.. N. S., 101-0. 

' Darke ' Marl.yn, 1 lte-av., S25. „ . . r . 

4 Johnson v. Newton, 11 Hare, ICO ■ S winter «. Swiufen (No. »), 


29 Beav„ 2U. 

* Rekdou r. Wesley. 20 Bear..213, 

’ /« re Cowie. I. L. R.. li Oslo,, 70: see Lewis, 
English authorities. 


7th Ed., 273, for the 
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dale, w that it is the duty of the trustee to protect the Iosoture 
property against the improper acts of the tenant-for- v ^ 

life /' 1 And ifthe persons in remainder are unborn, or under 
disability, the trustees are bound to interfered This is 
the duty of the trustees, but if they do not interfere, the 
remainderman has a right to apply tor the injunction / 1 
So in the ease of mortgages, if the mortgagor or mort¬ 
gagee in possession commits waste, or threatens to commit 
it, an injunct ion will be granted : 1 

An injunction can only be obtained to prevent the Permia- 
commission of acts of active waste, not to restrain *&* 
the tenant -for-life from allowing permissive waste, as 
bv allowing the trust-property to fall into disrepair . 5 
w I think/ said Wood, V,C/ u that it is not possible 
to obtain a remedy against penpimva waste indirectly 
through the medium of a trust created in the pro¬ 
perty, If I were to hold that, it would be most Incon¬ 
venient. If every trustee is to he considered liable, though 
merely a trus te o u iicier a will, which devises the {>roper ty 
to and to his use, as in Denton v. Derdon^ in crimes of 
permissive waste for want of repairs,the difficulty which is 
now felt of getting respectable persons to act as trustees 
would be increased. I can foresee no end to the demands 
which would be made upon trustees by remaindermen 
coming into possession of the trust-property, who might 
think it not sufficiently repaired, if they might say to the 
trustees f it was your duty to look after the tenant-fordifo, 
you had the legal estate, and if was your business to see 
that lie was performing all these trusts ; and as you have 
not done so, we shall fix you with the liability/ I think 
that such a doctrine cannot possibly be established " 7 On 
appeal E the decision of Wood, V.O., was affirmed. Lord 
Oottenham, L.C., saying; “It was argued, independently 
of the trust, that it is the duty of a tenant-ford if© 
to repair, * Bquitas sequitur hyem! But even legal 
liability now is very doubtful . 9 Whatever be the legal 

1 Pugh r. Vaughan, HI 7, 520. See also Denton t. Den toil, 

7 Beav. r 388 j Powys i\ Blagravo, Eay, 496 ; 4 D, M. CE, 448. 

2 Powyn t\ Magrave, Kay, 493 ; 4 3>. M. G. # 448, 

0 Perrot ir, Perrot, 3 Atfc., 94 ; Viner i\ Vaughan, 2 Beav.* 469, 

4 Robinson r, Littou, f( Afck, 485 ; Oarth r. Cotton, J Dick., I3U j 
I V,*. r 624, 546 j SttiP&sfieM i\ Habergham, 10 You., 217. 

5 Doji ton Denton, 7 Be$r«» 888 ; PagU v. Vaughan, 12 Beav., 317. 

7 Bt-.av., BS8, 1 Powvfl v* Blagravc, Kay, 195, 500. 

K 1 D. M, G., 148, 

'' Gibson v. Wells, 1 N. R rj 291; Horne t\ Ben bow, 4 Taunt, 761. 
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Lecture liability, this Court has always declined to into;'Toro 
VL ngainst mere permissive waste. LovA Cristlc*): udn v. Lord 
drawn; 1 there the Master of tlie Rolls said, ’ the Court 
never interposes iu ease of permissive waste either 
to prohibit or to give satisfaction, as it (loos iu ease 
of wilful waste.’ On this ground relief was refused in 
Wood v. Gay non? In that case a tenant-for-Iife had 

been guilty of permissive waste, and the plaibtitf and one 
of the defendants Benjamin Lyme, were the reversioners ; 
Lyme refused to join with the plaintiff in an action at law. 
The Master of the Rolls refused to assist the plaintiff, say¬ 
ing that as there was no precedent he would not make 
one; adopting the argument, that it would tend to harass 
tbhants-for-liie and jointresses, and that suits of this kind 
would be attended with.great expense in depositions about 
the repairs. With respect to the . case of Catd/ivcdi v. 
Bmjlisf it does not sustain the doctrine for which it was 
cited. The ease of Re Skhigky* was founded on the express 
obligation of the lunatic to repair. I do not infer to the 
cases where the question has been as to the right to charge 
assets. There the decisions have rested on other grounds. 
There is no precedent for what is asked in this respect. 
I certainly will not he the first to make one." 

Cestui qxe If the person in possession of the Lrust-estate, the tenant- 
iw may f or 4if 0| commits active waste, he will not bo permitted to 
by wastt 1 derive any benefit from his wrongful act, but the money 
arising therefrom will be preserved for the remainder- 
raen 6° If, however, the teuanbfor-lile has expended 
money in permanent improvements on the trust-estate, ho 
will be allowed credit for such sums.' 1 
Te jf the ceM<dqtie tru*t is tenant-for-life without impeach- 
(or-iife men t of waste,—that is to say, if the instrument creating 
imrlo-'ih- the trust declares that the tenant-for-life shall not be 
m.-ni of punishable for waste, or the cestui qtie trust is tenant-in- 
,vaMe ' tail a fter possibility of issue extinct, which is the ease 
where an estate is limited to a man and the heirs of bia 
body by a particular wife, and she dies without having 
had children, or none of her children are living ut her 
death, the cestui que trust may commit ordinary waste. 



£ BircU Wolfe v* Birch, L, E., 9 Bq., €5bli, 
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But will he restrained from committing what is known 
m * equitable waste/ by felling timber planted or left 
standing for the shelter or ornament of the family mansion- 
house or grounds* 1 * 

It is not necessary , in order to give the Court ground for 
interfering* that the plaintiff' whether trustee or remainder¬ 
man*. should wait until a serious act of waste has been 
committed ; 3 but the Court will interfere if a fair case of 
prospective injury has been made out, 3 The mere appre¬ 
hension or belief that waste will be committed is not suffi¬ 
cient ; 4 * 6 but if an intention to commit waste can be shown 
to exist* or if a man insists on his right* or threatens to 
commit waste, there is a foundation for the exercise of the 
jurisdiction * 

If the act of waste is trivial, the Court will not interfere* 
unless it appears that further waste is intended or threat¬ 
ened*® 

In order to obtain the assistance of the Court, it is only 
necessary to prove that a single act of waste, whether 
legal or equitable, has been committed* 7 

The broad principle upon which a Court administering 
equity acts in restraining a person, who has only a limited 
interest in property of which ho is in possession, from 
destroy big or injuring such property, is, that of protecting 
property from inseparable injury* and to prevent a mali¬ 
cious wanton, and capricious abuse of their rights and 
authorities* by persons having but a temporary and Hinted 
interest in the subject-matter* By irreparable injury h 
meant* not such injury as cannot by any possibility he 
repaired* but serious and material injury* winch cannot be 
adequately compensated for by pecuniary damages* 8 

Acting upon principles in some respects analogous to 
those upon vhich the Court of Equity in England act in 

1 See GaPfch v. Cotton., 1 Ves., #24* 54G ; I Dick.* 183, and the note to 
that oase, i Wkt. and T* L. CL, 4th Eiln*, |>p. 037, 750. 

‘ Gibson v. Smith, 2 Atk ip !82 ; Coffin r. Coffin, Jac., 7L 

3 Tipping r. Eokendey* 2 K, and J. T 264 ; Elliott r. North-Eastern B. 0., 
1 J. and H,, 145; 2 D. F, and J. } 423; 10 H< L., 333; lleKt u. Gill, 
L II., 7 Ch.* 700* 

’ Hanson v> Gardiner, 7 Ye&.> 307 ; Potts v* Potto, 3 L, X, Ch,, 17G; 
Campbell r, iilgood, 17 Bcav., (523. 

* See cases cited in the preceding notes. 

6 Brace r. Taylor, 2 Afek,, 263 ; Barry t 1 * Barry, 1 J. and W*, G53 ; Lam* 
bert'ir* Lambert, 2 Ir, Eq. ( 210; Coffin, t?, Coffin* Joe., 7i. 

r Coffin v. Collin, t> Hadd , 17. 

!l See Kvir ou Injunetioiiy, Oh. Ill, &, 1 , 
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WASTE BY tfXHDU WIDOW. 


Leuturk restraining a teimnt-for-life from committing waste* the 
Courts of this country have, in many instances, its trained 
a Hindu widow from acts injurious to the property which 
she has inherited from her husband. 1 “ Such acts,* 1 my* 
Mr. M ay n u' 2 l< ate of t w o cl asses ;—-ji rst, th ose vv hi ch 
diminish the value of the estate; second, those which 
endanger the title of those next in succession. First, 
under this head come all acts which answer to the 
description of waste,—that is, an improper destruction 
or deterioration of the property. The right of those next 
in reversion to bring a suit to restrain such waste, was 
established apparently for the first time by an elaborate 
judgment of Sir L. Peel, in 1851, m Hiwrydass Butt v; 
Ihingiinmoney. What will amount to waste has never 
boon discussed. Probably no assistance upon this point 
could be obtained from an examination of the English 
cases in regard to teri&nts-for-life, The female heir is, for 
all purposes of beneficial enjoyment, full and complete 
owner. She would, as I conceive, have a full right to cut 
timber, open mines, and the like, provided she did so for the 
purpose of enjoying the estate, and not of injuring the 
reversion. As Sir L, Peel said; c The Hindu female is 
rather in the position of an heir taking by descent until a 
contingency happens, than an heir or devisee upon a trust 
by implication. Therefore, a bill filed by the presumptive 
heir in succession against the immediate heir who ha v 
succeeded by inheritance, must show a case approaching 
to spoliation/" r< It is necessary," said the Right Hon. 1\ 
Pemberton Leigh, 5 * u to show that there is danger to the 
property from the mode in which the party in possession 
is dealing with it, in which ease, and in such case only, 
the Court will interfere." 4 

Srtitjfor If the widow lias committed an act involving forfeiture * 

in#session, of property, the reversioners will be entitled to immediate 
possession* A suit will lie for possession with a view to 
the prevention of waste, either inchoate or threatened, though 
of course evidence of such a nature must be procured a* 
will convince the Court that, but for its interference, 


1 Hee Kandlal Baboo u. Bol&k^e Bebw, S. D, A. ol 1851, p, 351. 
rJ Hindu. Xittw find Ueuge, 2nd Ed., § 

* Hurry Uo*$ Dutt i\ S + 31. Uppoornuh Da^eo, ii Moo. I. A., 440. 

1 J&oe oI ko Bindoo Bassinee Dosaeo v. Boliecbaad Sett, 1 W. Id, 1 2o; 
Grwu v. Antirfcamayi Dimi, 4 B. L. R, , O. 0., I . 

31. S. Ridmce v, Kliealce li&m, 2 N. W- P., 424* 
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ultimate loss tothoheira by succession will ensue, 1 The XtEcrmn 
ground for removing the widow from the management of 
the property in these eases is, that she has proved herself 
to be mi worthy of the ccmfi dor ice reposed in her, 2 

When it is shown that ultimate loss to the estate will result n^mr- 
from the acts of the widow, the Court will appoint a receiver* 
who may be the reversionary heir. His appointment as 
such is not. by virtue of his reversionary right, but on 
a consideration of what is most for the benefit of the 
estate,® 

A1 though the widow may be removed from the manage¬ 
ment of the property, she will remain entitled to the rents 
and profits, which must be paid to her by the receiver. It 
is not competent to the Court to put the reversioner into 
possession assigning maintenance to the widow. 4 

Where a widow gave up possession of property upon a 
claim being made to it, and refused to have anything 
to do with it,—it was held, that the reversioners were 
entitled to sue the widow and the person to whom she had 
given up possession fora declaration of their title, and 
that the proper course for the Court to adopt was, to 
appoint a manager to collect, the assets of the estate, who 
should account for them to the Court, and the Court should 
hold them for the benefit of the reversionary heirs, 5 

If a widow has alienated the property* and it is in the Alienation 
hands 1 of a third person, the re version ar v heirs may sue b v wi(lovv - 
the grantee to prevent waste or destruction of the pro¬ 
perty, whether moveable or immoveable,® But they will 
have no cause of action unless they charge waste or 
injury to the property which may affect their rights as 
reversioners. 7 

1 CXoTireckantb Bass v, lihqgobntty Dassec, S. IL A, of ]358, p. 1103; 

Cliihtk Monos r. KiftbOQper&ad K&noriftgOCi S. D, A, of 1859, p. 210, 

* A nndlal Baboo i\ Bolakeo Bebee, S. D. A of 1851, pp. 351 1 3M- 

a Goluk Monee Dosaee Kfsbenpersad Kanornigoa, 8. J) A, of 1859. 

p. 210 ; m a Mataarani u Nand Lai Mister, 1 B. L R. t A, C. f 27. 

* Nnndlal Baboo t\ Bolak^e Rebee, S, IX A , of 1854, pp. S.il, 370 ; Go- 
Inkmonee Dasgee r. Kissenparshad Kanoonpoe, 8 D. A. of 1859, p. 210 ; 

XI. 8. ho&konznoim Dossaa i\ Gntmeaf Ch mirier Butt, 436 ; M, B , 

Mdmraui *j. N mi da lal Mister, 1 JB. L. B,, A. 0., 27 ; &hnma Soomluree 
v, Jttiaao&nn Ghnvvdhroin, 24 W. U„ SO. 

rt Itadhn Mohan Dhnr r. Ham Da* Day, 2 B. L. R,, 363, 

J* GobindHiMii Dad i*. 81mm Lid fiyenk, B. L, R. r F. 11. RuL. 48; 
Kamavadhaui Venkata Subbaiya v r Joym Narftsmgappa, 2 Mail H. 0. R,, 

13 0, 

7 M, 3. fruaj Bans! Kuuwar t>, Mahiptu 8ing- ? 7 B, L, XL, 669. 
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The proper persons to sue to restrain a widow from com¬ 
mitting acts of waste are the immediate re versionary heirs. 1 

In. Bantu Soonduree Dos see v. tow So&nduw- Dosst-f 1 
it was held, that persons whose rights are only inchoate and 
remote cannot bring such a suit. But, according to the 
later decisions, it seems that contingent reversioners may 
sue. In the recent ease of Ghoiloo Mister v. Jemah 
j Mister, 3 Garth. 0. J., said.: “ It appears to me that this 

is one of that class of cases which are referred to in the 
Shivagungd case' 1 as being exceptions to the general rule, 
which is there laid down. In page 191 of the judgment 
their Lordships allude to suits brought against Hindu 
widows by presumptive reversionem to restrain waste and 
the like, as being ‘ suits of a very special class, which have 
been entertained by the Courts ex ■necessitate rei.’ They 
expressly say that, in such cases, the reversioner cannot 
got a declaration of his own title as against third persons ; 
hut he is permitted to sue as the presumptive heir, be¬ 
cause, unless he were allowed to bring such a suit, there 
would be no means of preventing a widow from doing 
perhaps irremediable mischief to the estate. And suits like 
the present, it seems to mo, come clearly within the prin¬ 
ciple of that exception," 

And if the immediate reversioners are colluding witl; the 
widow, the contingent reversioners may sue to protect the 
estate/’ 

A stranger cannot sue, even with the consent of the 
heirs, or by making them parties /' nor can an assignee 
of a reversionary heir, even though he is the next rever¬ 
sionary heir to the husband after the assignor. 7 

Where a trust is created for several persons in succession, 
as where there is a devise to one for life with remainder 

1 Raj LuktifioDabea v. Gokool ChuTirTcr Chovrihry, 3.° Jto«. I. A., 20!), 
224 ; SSooer Golab Sing v. lino Kumn Sing, 14 Moo. T, A., 176 ; Jumoona 
Dassytt Chowdhrani v, Bawa Soondorai Dnswj'ii ChoWdhrani, L. 11,, 
3 I, A.. 72 ; Gogun Clmn'lor Sein c. Joydoorgaj S. D. A. of ISO9, p. (520. 

MO W. R„ Ml. 

> I. L. It., <; Calo., 198. 

* Kattnnin Natchiar r, Borafringa Tever. L, R., 2 T, A., !GP. 

■■ Nnikramlnll p, Suorujlmns Sihee. S. D. A., of 18159, p. 891 ; Sbonria 
Soonduruo Chowdhrain »■ Jumooua Ohovdlimiu, 24 W. R., 8(5; Rotuo Kaj 
Paucity r. Lull joe l'andey, ?/>., 399; Kotier Uool.il) Sing x. Rao Kurun 
Singh, 14 Mi«i. T. A.. 176. 193. 

* Brojo Kishon :■ Dtusee v. Sreenafh Base, 9 W. It,, 462. 

: Raich a mi Pal p. Pyari Maui llasi, 3 li, 1, U., 0. 0., 70. 
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over, 1 and the subject-matter of the trust consists of lectures 
property of a wasting description, such i\s leaseholds or 
lung annuities, and 110 authority is expressly given to the 
trustees to convert, the Court assumes that it was the 
intention of the author of the trust that the trust-estate 
should be converted into property of a permanent character, 
otherwise the interest of the reversioners will run the risk 
of being damaged or destroyed; and it becomes the doty of 
the trustees, unless a contrary intention appears from the 
instrument creating the trust, to convert the property 
into property of a permanent nature,® and their omission 
to do so will bo a breach of trust. 3 The doctrine will 
apply, though there are no trustees, but the bequest is 
made to the tenant-for-Ufe directly. 1 The leading case on 
this point is Ilmm v. Earl of Dartmouth,® In that case a Vm 
testator had bequeathed all his personal estate to his wife E*rJ of 
for life with remainders over; part of the property consisted 
of annuities; and it was held, that they ought to be con¬ 
verted, and the proceeds invested in Government securities. 

Lord Eldon said: “ Unless tho testator directs the mode, so 
that it is to continue as it wa , the Court understands that 
it shall be put in such a state, that the others may enjoy it 
after the decease of the first, and the thing is quite equal, 
for the bequest might consist of a vast number of parti¬ 
culars ; for instance, a personal annuity, not to commence 
in enjoyment till the expiration of twenty years from the 
death of the testator, payable upon a contingency perhaps. 

If in tins case it m equitable that long or short annuities 
should be sold, to give everyone an equal chance, the 
Court acts equally as in the other case ; for those future 
interests are, for the sake of the tcnant-for-Hfe to be con¬ 
verted into a present interest, being Sold immediately in 
order to yield an immediate interest to the teimnt-for-life. 

As in the one case, that in which the tenant-fordife has too 
great an interest is melted for the benefit of the rest; in 
the other, that of which, if it remained in specif he 
might never receive anything, is brought in, and he has 

1 Sena LicMidkl tf T BukfiT. 2 Bear,. 4 SI ; Draw ley v. Crawley, 7 Sim h! 

427; Sutherland v, Cooke, l Colt, 41?8 ; Johnson w, Johnson, 2 Ooll. t 44],; 

Beams k, Young, 9 Vjem 649 ; Benn *?, Dixon, ^0 Sira.. ; Gakua c, 

Stranhey, TI? Sim., I l l ; En Shaw’s Traafc, L, 11 , , 12 Eqj, 324. 

3 See DeSofiza v. DeSooza. 12 Bom., ISO. 

3 Bate v. Hooper, 5 B. M. 0 ,, 33$, 

* House tv Way, 12 Jur.j 958, 


3 7 Vea,, 187, 
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Lectobb immediately the interest of its present worth.” Iu Picker¬ 
el- ini/ v. Picheripig , 1 where the property consisted of lease- 
Ptetwift" holds, Lord Ootteuham said, p. 298 : “ Very nice distinctions 
p. Picker” havo been taken, and must have been taken, in detenuin- 
ic t'- jug whether the. tenant-for-life is to have the income of 
the property in the state in which.it is at the time of the 
testator’s, death, or the income of the produce of the con¬ 
version of the property. The principle upon which all the 
cases on the subject turn is clear enough, although its 
application is not always very easy. 

“ All that llo'Vie v. Lord Dartubouth' decided—and that 
was not the first decision to the same effect—is, that, where 
the residue or bulk of the property is left en masse, and 
it is given to several persons in succession as ten ants-tor- 
life and remaindermen, it is the duty of the Court to 
cany into effect the apparent intention of the testator. 
How la the apparent intention to be ascertained if the 
testator has given no particular directions? If, although 
he has given no directions at all, yet ho has carved out 
parts of the property to bo enjoyed in strict settle¬ 
ment by certain persons, it is evident that the property 
must he put in such a state as will allow of its being 
so enjoyed. That cannot be, unless it. is taken out <j fa 
temporary fund and put into a permanent fund. But 
that is merely an inference from the mode in which the 
property is to be enjoyed, if no direction is given as to 
how tile property is to be managed. It is equally clear 
that if a person gives certain property specifically to one 
person for life, with remainder over afterwards, then, 
although there is a danger that one object of his bounty 
will be defeated by the tenaney-for-lifa lasting as long as 
the property endures, yet there is a manifestation of inten¬ 
tion which the Court cannot overlook. If a testator 
gives leasehold property to one for life, with remainder 
afterwards, he is the best judge whether the remainder¬ 
man is to enjoy. The intention is the other way, so far 
as it is declared, and the terms of the gift, as a declaration 
of intention, preclude the Court from considering that he 
mioht have meant that it should be converted. Those two 
kinds of cases are free from difficulty, but other cases of 
very great difficulty may occur in which it may bo very 
doubtful whether the testator has left proper ty specifically, 
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but in which there lire* expressions which raise the Question briTtm: 
■whether tbo property is not to be enjoyed .specifically; 5 ** 
for, as the Master of the Rolls appears to have observed in 
the present ease, the word f specific/ when used in qveah- 
ing of cases of this sort, is not to bo taken as used in its 
strictest sense, but as implying a question whether, upon 
the'whole, the testator intended that the property should 
be enjoyed in specie. Those are questions of difficulty, 
because the Court has to find out what was the intention 
of the testator as to the mode of management and as to 
the mode of enjoyment.” 

The rule does not proceed upon the assumption that the 
testator intended his property to be sold, except so far as a 
testator maybe presumed to intend that which the law will 
imply from the directions in his will. The rule proceeds 
upon this, that the testator has intended the enjoyment 
of perishable property by different persons in succession, 
and this can only he accomplished by means of a sale . 1 

The rule will not apply if the property is specifically titm p- 
given to persons in succession , 3 even though a discretionary iwm 
power of changing the property is given to the trustees/ ni L ‘ 
ip r such a power is given to them with a view to the secu¬ 
rity of the property, and not with a view to vary or affect 
the relative rights of the legatees, and indeed shows that 
the property was intended to be converted . 4 So, the rule 
will not apply if it clearly appears that the author of the 
trust in tended the property to be enjoyed in specie/ tf Thu 
question/ said Lord Liingdale , 6 " does not depend on the 
legacy being specific or not, but you are to collect from the 
will whether the testator intended that the property should 
at all events be cnjo) r ed by those in remainder after the 
expiration of the prior interest/ 7 If the property is not to 
be converted until a certain time has expired, the trustees 
will not be justified in converting it until that time arrives.* 

If there is no indication in the will that the property 

1 Cafe v. Bent, 5 Ham 34, per Wigram, V. C. 

1 XteSo-.iza r. Depm, 12 ISom,. ISO, 

* T.ord r, Godfrey, -4 3tudd, 135; 2*i re SewelFs Efttata, L, It., IT Uq, T 80, 

* Morgan v Morgan, , 72 : lie Llewellyn's Trnut, 29 lJcav.. 173. 

J Holgate v. Jennings, 24 Beav, ; Maokie v. Maclue, 5 Il&re, 70. 

® Hubbard r. Young. 10 Beav„ 205. 

Anda^o Harris# 1 , Pfijjrne, 1 Drew,, 1ST. 
s rtosvo r. Rowe, 24 Bcaw, 27b; Green v, Britten, 1 DeG J. V S,. 

055, Svo farther an to expressions which negative the eilect of the ml% 
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is not to be converted* there mmt he a conversion, 1 The 
leaning of the Judges of the Court of Chancery ha* been 
rather against, than in favour of, tho application of the 
rule, and the effect of the later cases hm been to allow 
small indications of intention to prevent its taking effect." 

Where a testator, after giving estates in succession, em¬ 
powered Ins trustees to retain all or any portion or por¬ 
tion* of His trust-estate in the same state in which it 
should be at the time of his decease* or to sell or convert 
the same, or any part thereof, into money in such manner 
and for such prices and under such terms and conditions 
as they should, in their absolute and uncontrolled discretion, 
think fit, it was held the case was taken out of the rule: 1 

A trustee is bound to be impartial in executing the trust, 
and must not benefit one cestui qua trust at the expense 
of another. Thus, where a testator by his will desired hte 
trustees to give up bis farm to Ins nephew, the plaintiff, if 
the landlord would accept lino as tenant; and in that case 
he bequeathed to him the farming-stock ; and the testator 
also gave some real property to the plaintiff, and gave lega¬ 
cies and annuities to the plpntiffs father, mother, and sisters, 
and other persons including the trustees, one of whom was 
steward to the landlord, and there were hardly any assets 
to pay the legacies and annuities, if the plaintiff took the 
farming-stock, upon which the trustees represented the 
ease to the landlord, who left it to their decision whether 
the plaintiff should be accepted as tenant; and they accord¬ 
ingly refused to let him be accepted, unless he executed 
a deed making over the devised real estate to pay tho 
legacies and annuities,—it was held, that it was a breach 
of trust on the part of the trustees to endeavour to induce 
the landlord to refuse his consent to the plaintiff having the 
tenancy, and that the deed must he set aside, James, L J., 
said “ The trustees honestly believed that the testator 
had made a mistake. Still they were the trustees of that 
will, and their duty was to carry its trusts into effect 
impartially ; they had no right to use the power given to 
them by their position as trustees; or any other power 

* Pickering t?* Pickering, 4 My. k Or,, 289; Morgan Morgan, 
14 Beav,. 72 ; Craig v, Wlieoler, 22 L. J>. Ch t , 374. 

- Macdonald v, Irvine, L. E, 8 Cb. Div, I *2 1, ptir Thesiger, L. ,T. 

- Gray r. Siggcrs, L. IV, 15 0. D + , 77* Aa to directions to accumulate 
to lay out vUe iuooiue in 1and) ace Ccwiu, 7th Edu, f 27(J—2SU* 
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which they had, rh a means of making a now will for the Lectuer 

testator; for that is what their proceedings come to, . . . VI. 

•It was a breach of duty on the part of the trustees to 

endeavour to induce the landlord to refuse his consent on 

any grounds to what the testator showed by bis will that 
he wished and tetended/ 1 

if th author of the trust has reposed a discretionary Discretion 
power in the trustees, either to do or to abstain from doing 
certain things, the Court has no power or jurisdiction to fewi with, 
control the trustees in fcho exercise of their discretion, so 
long as they act in good faith, and their determination ii 
not influenced by improper motives.® “If/ 1 said Wigram, 

V H C,, 3 ' the gift be subject to the discretion of another person, 

«o long as that person exercises a sound and honest discre¬ 
tion, I am not aware of any principle or authority upon 
which the Court should deprive the party of that discre¬ 
tionary power where a proper and Inmost discretion is 
exercised/ And in the recent case of Gisborne v\ Gisborne 4, 

Lard Cairns said: “ No doubt various eases have occurred 
in the Court of Chancery, in which, either from the trustees 
submitting to the Court the question of how they ought to 
exercise a power ora trust reposed in them, or from questions 
hr vinglmen raised by the parties interested as lo whether a 
trust, for maintenance or a rimilarirustliad actually arisen and 
ought to be acted upon, decisions have been arrived at by 
the Court which I should bo very unwilling to throw the 
least doubt upon - but those decisions appear to me not at 
all to touch the present case, where, as I shall submit to 
your Lordships, you have fcho trustees made the absolute 
nutters of the question, where you have them armed with 
a complete and uncontrolled discretion, and where they 
come before you stating that they are prepared fco exercise 
that discretion within the limits within which it is con¬ 
fided to them by the will/ 56 

Thus the Court will not interfere with the exercise of a Selecting 
discretionary power of selecting particular objects of the thrust* 
trust/ Fur instance, where property was devised to trustees u 

l Bfflev. Barker, L, R., 7 Ch„ 10k 
“ Bee tho oases collected, he win, 7th Edn i; 530. 

9 Ctaetabidie v. Coital u die, 6 Hare, ! U, * h. R., 2 App, Cas., 300. 

6 Sec also Bropby Bellamy, L. U., 8 Ch,, 708 ; see also Marquis 
Cftmdtm a?, Murray, u. ll. 10 C. D., I6L 

K * m Horde©* T)m Earl of Suffolk, 2 M, and ft., 51); Holmea v. Pen tiny, 

3 K* ami J,, 103i lit Wilke's Chanty, 3 Mae, and Gh, 44u* 
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DISCRETION OF TRUSTEES NOT INTERFERED WITH; 

upon trust for such of the testator’s children and grand- 
children, or nephews and nieces, as the trustees should 
think fit, and the trustees gave all to one, the Court refused 
to interfere . 1 * So the Court will not interfere with a power 
of sale given to trustees,* or with a discretionary power to 
abstain from paying a legacy - 3 * So, where a testatrix left 
£1,000 upon a condition precedent, but “ left her executor 
at liberty to give the said sum if he found the thing pro¬ 
per,” the Court refused to interfere, saying: “ The execu¬ 
tor says ho did not thiuk it proper to advance the legacy. 
.Nothing appears in the conduct of the young man which 
disqualified him from taking, but it would be quite con¬ 
trary to the provisions of the will to hold, that the power 
given to the executor at his discretion to advance the 
legacy, gave the legatee a right to claim it absolutely. 
If 5 that were so, the condition in the will, and the power 
given to the executor of dispensing with it, would ho frus¬ 
trated. Is the Court to decide upon the propriety of the 
executor withholding the legacy ? That would be assum¬ 
ing an authority which is confided by the Court to the 
discretion of the executor. It would bo to make a will 
for the testator instead of expounding it .” 4 

And the Court will not interfere with the trustees’ discre¬ 
tion as to one of several authorized modes of investment ,' 5 
although tire result may be to vary the relative rights of 
the cesktis que trmtenl? If, however, infants are interested, 
the Court will interfere if the proposed securities are dear¬ 
ly unsafe . 1 Nor will it interfere with the discretion of 
the trustees as to maintenance of children , 3 unless it thinks 
that the discretion is not being properly exercised for the 
benefit of the iufants . 9 Where the trustees had t: ah un- 
ccntrolled and irresponsible discretion,” the Court refused 
to interfere, there being no proof of mala fides, although 
the trustees did not appear to be acting judiciously . 10 And 

1 Ci vil v. Rich, 1 CIjl. '109 4 Thomas v. Bering, I Keo*, 729, 

a Jn doe's Trusts, 4 K. and J., 199, 

* Fink v. DeTliuisey, 2 Madd., 137, 

* Lee Young* 2 Y. find C, C* 0,, 332, 

■ Minet f. Leman, 20 Beav. f 2G9 ; 7 D* M. G. t 340: see further Lewin, 

7th Ldn.j 631. 

’ Rethell v< ALraham, Ll R, p 17 Eq,, 24. 

8 OoUijiB Yining, 0* P. Coop., 472; Brophy v, Bellamy, L, II*, 
tf Ch, r 798* 

- Jn re: Hodges Davoy r t Ward, L, ft., 7 Oh. Diy,* 762, 

™ Tailor v* Brookes, L. R*, 10 Oh, Div,, 273 : *ee also Marquis Camden 
v. Murray, L, R. s id C. D,. 170* 
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the Court will not interfere with tlie mode of executing thu Lecture 
trust , 1 But where the power is accompanied with a duty ^ 
and meant to be exercised (as a power of leading), the Court " 
will compel the execution, or execute it in the place of the 
trustees, So, where the trustees had a power-of-sale ff i£ 
they should consider it advisable but not otherwise*' it 
was hold, that the power, though discretionary in form, was 
given to the trustees for the purposes of the will, and if 
those purposes could not he effected without the exercise 
oi the power, they were bound to exercise it , 2 When such 
a power is conferred upon trustees to be executed by them 
at a fixed period, and after they have come to a judgment 
as to the conduct of the indi vidual to he affected, they can¬ 
not divest themselves of the power, or execute it until the 
time appointed ; nor can they enter into any anterior 
contract respecting it 3 

Where a trustee had an absolute discretion to apply the Kjcwefe* o! 
tnistffimds-for certain charitable purposes as lie might 
t hink lit, and be died without exercising the power inter J 
vivos, but by his will gave definite directions as to the 
application of the funds, ii was held that the power was 
duly exercised.* 

Trustees to whom discretionary powers are given, are 
not bound to state their reasons for exercising tire powers 
in a particular way. But if they do state their reasons, 
imd it appears that their premises are wrong, the Court 
wiil then set aside the conclusion * 

A trustee cannot set up a title to the trust-property Ttuhw 
adverse to that of his cestui qite trust In Lord Ports- cannot set 
mouth v. Vincent? temints-at-will. who came into posses- ^ b 
mm under a letting by a receiver in the Court of Chan* property, 
eery, were, by the neglect of tho parties in the cause, 
allowed to remain in possession for a great number of 
years, and were not called on for their rent; they levied 
.fines, and insisted on them as a bar: but Lord Hardwickc 
said: “No, you gained that possession as tenants under 

1 Mahon v. Savage, 1 ScK and Lef., 111. 

a Le-wiji, 7th Efla>, 530, citing Tempest V, Lord Camors, W. N., IS07. 
p« 2*16 : Nlckiftson v. Cocked, 2 M. E,. 5." 7* 

’ Puller J U„ 1 Se, App., 11. 

Lewin, 7th Edn. r t;S2, citing CopiDffftr i. Crchan>, L. R,, 11 Eq. 429 . 

Jle Wilke’s Charity, 3 Mae, and 0 . 441 ; King fPho) ik The Arc h- 
omhop Of Canterbury, 15 East, 117. 

* tiled in Lord Pomfiet v. Lord Windsor, U Ves,, !7tf, 
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Lcctukt: the r reiver of the Court ; you gained that possession, 
^ ^ therefore in confidence, and you shall not, by means of that 
fio^es*ioii t defcatthe title of the persons for whom you 
had the possession/ and he would not suffer the fine and 
non-claim as a bar. 1 2 * Where/' said Knight Bruce, Y. 0., 
u a person knowingly and expressly acquires the posses¬ 
sion of property as a trustee merely, or being in possession 
makes himself by contract, expressly and without qualifi¬ 
cation, a trustee of it, he cannot be allowed effectual]y to 
assert against t3m trust, at least as a defendant in a/suit 
Keeking the performance of the trust, any title paramount 
and adverse to the tm,t which he may himself have ; he 
mtmi assert it (if at all) without deriving—he must assert 
it so as not to derive—any advantage for it from the 
possession which ha has as trustee, or had in that 
character/' ® 

FTymby If. however, the trustees become aware of a title in a 
pvrs-Mh third person to the trust-property, and the oestuis que 

irustent are entitled to claim the property absolutely, the 
trustees may refuse to deliver over the fund until the 
question is settled . 3 * * And trustees cannot set up the adverse 
title of a third person against their cestui* que trustent. 1 
Deleftry A trustee who sets up a title to moveable property may 

ru be compelled to deliver it up to his cestui que trust. 
property, The Specific Belief Act (I of 1877), s, 11, provides, that 
<£ any person having the possession or control of a particular 
article of moveable property, of which, he is not the owner, 
may be compelled specifically to deliver it to the person 
entitled to its immediate possession, when the thing 
claimed is held by the defendant as the trustee of the 
claimant / and the folio wing illustration is given: n A, pro¬ 
ceeding to Europe, leaves his furniture in charge of B m 
his agent during his absence. B f without A authority, 
pledges the furniture to 0 , and O knowing that ft had 
no right to pledge the furniture, advertises it for sale. 
C may be compelled to deliver the furniture to A f for he 
holdsit as A 7 s trustee,” 

1 8 o& Kennedy v. Da 1 y T 1 Sob, and Let, SSI ; Stone i\ Godfrey, $ D, 
M. <4., 7ii: Conry v, Caulfield^ £ BaU and II, 272 ; L-tinghy Fisher, 

0 Beav„ 90 1 Newwme t*. Flowers, 30 Beav., Oil ; FritA r. Cnrtltinrt, 

2 H. and JL, U7 ; Suboodra Beebee ft Bikrornadife H S. D. A,, edit. 

3 Attorney p. Mrniro, D«G. amt Bm,, Ui3, 

* N^ale j % Da via. 5 D. IVL G,, "ioH. 

* Newsome v. Flowers, 30 Beav,, 461, 
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It may happen that there is no cestui qua trust to Lmruu 

claim the property, ami no person to claim it through the__ 

settlor According to English law, there is no escheat of a Fail lire oi 
trust in fee of lands, 1 &mi tlm trustee retains the estate f **«i s** 
and if a cestui qm trust of chattels dies intestate without ' 
next-of-kin, the trust-property goes to the Crownd X am 
not aware of any case in which the question has been 
raised in this country. 4 

K is the duty of trustees to afford to their mtwis qu? Tmstw 
trust nt accurate information of the disposition of fly j »|S% T 
trust-fund— all the information of which they are,. or 
ouffht to be, in possession and to keep clear and distinct 
Accounts of the propertyd ** It is the first duty of an 
accounting party, whether an agent, a trustee, a receiver, 
or an executor, for in this respect they all stand in the 
same position* to bo constantly ready with his accounts. 

And if the trustees destroy books of account, very cogent 
reasons must be given to satisfy the Court that the destruc¬ 
tion whs proper or justifiable. 1 In the case of a trust for 
sale, the cestms que irmtent have a right to say to their 
trustees What estates have, you sold '( What debts have 
you paid 1 And those who claim under them have the 

Bruno right.” B .... 

If m. ' trustee chooses to mix his accounts with those of 
his own trading concern, he cannot thereby protect him¬ 
self from producing the original books in which any part 
of those accounts may be inserted. w 

If a trustee adopts and sanctions improper accounts 
by his co-trustee, he will be liable for any default.. 11 

’ A legatee has a dear right to have a satisfactory ex¬ 
planation of the state of the testator’s assets, and an 


* Burgess v. Wliffftte. 1 Eden. 176. , 

,£ Taylor 4’* Hay garth, 11 Sinn, 16: Da vail ro Thcs Incw iC.ver Co., 
3 BeG. Sin 394 ; Cox v. Parker, 22 Beav., 168. 

* Sec Eewin, 7fca Edn., 262. • 

* to escheat , see Maynu 7 £ Hindu. Xi&w, as. &04, oOo. 

* Walker t\ &ynunmW, 3 Swanat* 58, per Lord Eldon- 

* Freeman -ik Fatvlie, 3 Her., 43. 

^ Pears* r, Green, 1 Jac, and W„ MO, /w Sir Thomas Plumes M. Is. : 
eee also White v. Jackson. 16 Beav,, 1D1 ; Ganendra Mohan lugore i\ 
Upeudra M o linn Tagore* 4 B. L. It.* 0. C., 207, 

* Gray v* Haig, 20 Beav ., 219, 

* Claiko t\ The Earl of Ormonde, Jaa, 120, 

0 Freeman t". Fairlic, 3 Mer^ 4.3. 

11 Horton ®. Brockluliur$ti f 29 Beav., 504. 
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LIABILITY OF K ART A TO ACCOUNT, 


Lwnnm inspection of the accounts, but he is not entitled to a copy 
VI. a t tli o expense of the estate. 1 
Vo “ 3 When all the matters relating to the trust hare been 
finally settled, the trustees are entitled to the possession 
of the vouchers, as their discharge to the cestuis que trust- 
ent, who, however, will have a right to inspect them, and 
to take copies at their own expense. 3 
Costs. If the inability or refusal of the trustees to account 

renders a suit necessary, they must pay the costs oi it;* 
The matter of costs, however, is within the jurisdiction 
of the Court; and if there has been no actual misconduct, 
the Court may limit the payment of costs to the period 
of bringing the action or of the hearing, or otherwise 
according to the circumstances of the case.' 1 
Good tilth. In taking accounts against a trustee when he is to be 
fixed with a personal liability, his good faith is to be 
considered, and every fair allowance is to be made in his 
favour, especially if the demand against him is one which 
arose many years previously, and the cestui qtte. trust was 
at the time cognizant of all the matters connected with it.' 
Mntvmiing j may here refer to the cpiestion whether the managing 
i’ll iiukT ot member of a joint Hindu family can he sued for an account, 
family- The decisions on this point were conflicting; but in the Jj ull 
Bench case of Abhnya Chandra, Roy Ohowdhry v. Pyun 
Mohan GiritO* the question was decided in the affirmative. 
Couch C. J„ said: — " The members of a joint Hindu 
family are entitled to the family property, subject to such 
dispositions of it as the managing member is entitled 
to make, either by virtue of the power which is given 
him by law as manager, or of tlie powers that may be 
given'to him by the consent of the other members of the 
family. Subject to the exercise of these powers, and to 
any disposition of any portion of the family property 
which may have been made by virtue of them, the other 
members of the family are clearly interested in that 
property. It appears to me, that the principle upon which 
the right to call for an account rests, is not, as has been 
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supposed, the existence of a direct agency or of a partner¬ 
ship, where the managing partner may be considered as the 
agent for his copartners. " It depends upon the right which 
the members of a joint Hindu family have to a share of the 
property ; ami where there is a joint interest in the property, 
and one party receives all tee profits, he is bound to ac¬ 
count to the other parties, who have an interest in it, for 
the profits of their respective shares, after making such 
deductions as he may have the right to make. That ap¬ 
pears to me to be the right princi ple, and it is the principle 
upon which the English Courts of Equity act in the case 
of joint tenants, and tenants in commop, and not merely 
in cases of partners.’' And Ph ear, Jsal d :—' 11 Every mart, bo 
lie harta of a joint Hindu family or not, who manages 
the property of another person, or property in which another 
person is beneficially interested, upon the foundation of a 
trust or confidence between the two, is, in a Court of 
Equity and Good Conscience, accountable to the latter for 
the mode in which he does manage it and for the profits 
■which he may have made out of it. The principle upon 
Which I understand the English Courts of Equity to act 
upon in those matters is simply this,—that a person who 
has the control of and management of, another’s property 
upon the footing of anything which amounts to a confi¬ 
dence or trust reposed in him hy that other, shall not bo 
allowed to abuse that Confidence, and to make a profit out 
of bis management, without the owner’s consent; and 
inasmuch as the question whether or not a profit has been 
made, or what has been done, lies, under these circum¬ 
stances, solely within the knowledge of the manager himself, 
n Court of Equity will make him disclose wliat he has done, 
in other words, ivill make him account for his administra¬ 
tion of the property. It is the necessity for discovery, as 
the English lawyers term it, in order to protect the actual 
owner’s right and interest which founds the jurisdiction 
of the English Courts of Equity in eases of this sort.” 

An individual member of a tarawad governed by the 
MarUmakkatayamrule has no right to an account from the 
karanavan. 1 

We, have now to consider what are the duties of a trus¬ 
tee with respect to the investment of trust-moneys. In a 

1 Kunigar&Ln n, Arrangauden, 2 Mad. H, C,, 12. 
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DUTIES Of MUST EES AS TO INVESTMENT. 


Lectuue properly drawn instrument creating a trust, express direc- 
u ' tious will always be found as to the securities upon which 
the trustee i.s to invest the trust-funds, and the trustee is 
bound to adhere strictly to the modes of investment 
scribed. 


pro- 


personal 

security. 


If he does not do so, he commits a breach of trust, 
and will be liable for any less that may arise ; whereas, if 
he invests in the manner directed by the instrument of 
trust, he will not be liable in case of loss. But there are 
other cases where the instrument creating tlm trust is of 
an informal character, and does not contain any directions 
as to investment. It is the duty of the trustee to make the 
fund productive for the benefit of the persons interested, 
and in order to do so he must invest it iu some form of 
security. And a trustee will not be justified in investing 
upon any but Government securities . 1 The Court will 
not allow property to be invested in public securities 
which are not Government securities . 2 

If a fund is properly invested, it is a clear breach of trust 
for the trustees to convert it into moruy and invest the 
proceeds in unauthorised securities . 3 

Trustees may not invest on persons! security , 4 even though 
larger interest may be gained, for such an investment is a 
species of gaming f and it makes no difference that the 
loan is on joint .security ,' 5 A promissory noi e is evidence of 
a debt; but it cannot be considered as a security for 
money . 7 The rule, that a trustee may not invest on per¬ 
sonal security, is one that “ should be rung in the ears of 
every person who acts in the character of trustee, for such 
an act may very probably be done with the best and most 
honest intention, yet no rule in a Court of Equity is so 
well established as this .” 8 

And trustees leaving money outstanding on personal secu¬ 
rity in which the testator himself had invested, will be 
liable for any loss, unless they can show that an attempt 
to recover the money would have been fruitless . 8 


* See DeSoum tc BeSmim, 13 Bom., IDO, 

2 Samp&yo t\ Gould. 12 Sim.. 435. 

s Kellaway v. Johnson, 5 Beav,. SI 

4 Walker ??. Symondw, 3 Swansk, 63 ; Clough i\ Bond, 3 M. $t Or., 136; 
Watte sc Girdleatone, 6 Beav.. iSS ; Graves Sbrahsist, 3 J>, M. G,, 291. 

5 A dye tc Feoillete&tt, I Cox, 25. 

1j Holmes tc Drift g, 2 Cox, 1. 

v Ryder v. Bicker ton, 3 Swurastb, SI (a), per Lord Hardwicke, 

* Holmes u, Bring. 2 Cox, 1 per Lord Kenyon. 

6 Style* if, Guy, 1 Mac. &. 0,, 422. 
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Investments in tho stock or shares ot any private com- Lecture 

pany are not justifiable without express authority,. ami_y 

the trustees will be liable for loss if the company fails or sh.-m-, in 
the shares become depreciated.' companies. 

Trustees do not commit a breach of trust by lending wherep«- 
out the trust-fund on personal security, if the■ instrament 
creating the trust expressly authorizes such a mode of ec. 
investment. 2 But a power to place out the trust-fund 
at the trustees’ discretion, will not justify an investment 
on such security* So a power to invest upon such security 
as to the trustees seems expedient, 4 or on the “ best. arid 
most sufficient security,” 4 or " on good private securities" 
will not justify investments on personal security. Nor 
will a trust to place the trust-fund “ out to interest or 
other wav of improvement” authorize an investment in 
trade.' And a trust to invest at “ the:■ discretion of tiro 
trustees ” will not justify them in investing in securities of 
foreign states, even though the testator approved of such 
investments.* Where the trustees of a sum of money for 
A for life, remainder for her children, were authorized by 
tho settlement to lend tin; trust-fund upon such real or 
pci’soncil 8%GViVil.y as should be thought good and sufficient, 
and the trustees lent it to a person in trade whom A had 
married, and the money was lost, they were made respon¬ 
sible for the amount. Sir W. Grant, M. lb, said: The 

authority did not extend to an accommodation; it was 
evident the trustees had, upon the marriage, _been induced 
to accommodate the husband with the sum wuich they had 

no power to do. 9 ” . 

Where trustees of a marriage settlement were authorized, 
with the consent of the husband and wife, to invest the 
funds on such security, “ either real or personal, as they,, 
with such consent, should think proper, and at the date ot 


i Traflord v. Boehm, 3 Atli., 439 : see as to investment on shame, 
1 Forbes c. Rose, 2 Bra 0. C., ISO ; Peddon ». Ridurdson, 7 D. M. 0.. 

*' Focook v. Tteddingt.iu, 5 Tea., T!H; Betliell v. Abraham, L. R., 

]7 Eq. t 24. „ rt _ _ ( 

4 Attomey-GAtter&l v. Highum* 2 Y k C. <1 b AL 

■' Milk c. Osborne, 7 H<X 

* Wentover u. Chapman. 1 Coll.* 177- 

* Cock e + Goodfrllow, 10 Mod*, 489. 

8 Beth all Abraham, L. B„ 17 Eq., 2 4. 

8 Ltswin, Ttb Edu„ 294. citing Langston tf. UUiYant, G. Coop. s 33, 
Sfjt* alw Boss r, Godaall, l Y. au4 C. C* C,, 617, 
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Xkctme the marriage, part of the trust-funds were outstanding on 
security of the husband's note-of-haiid, the Court 
allowed the investment to be continued on the husband 
executing a bond to the trustees for the amount of the loan . 1 
Onecrttai Trustees must not invest in such a manner as to benefit 
ISfttoX oae or more °f the ce^ms que trustent without having re- 
Knc-ficwi'ni gard to the interests of the others. If they do m t and any 
ot\£™ QQi results j they will bs liable . 3 Even where the written 
consent of the tenant-fordife is requir^l to a change of in¬ 
vestment, the trustees are bound, if the fund is improperly 
invested, to re-invest it so m to protect the interests of the 
remainder men, although the tenant-for-liic objects to the 
re-investment^ 

Where the instrument of trust contains a power of in- 
trust tin to vestment, but requires the consent of any of the eextv.isL que 
change trust ent or of bho trustees, to the investment or to a change 
of securities, all the conditions of the power ramh be strict¬ 
ly followed. If, however, the terras of the power have not 
been complied with, a aesmi que trust, who is sui juri% and 
who has acquiesced in the investment, cannot afterwards 
make any complaint . 4 

So if the power authorises an advance to three on a joint 
interest, an advance to two is not justifiable,? 

Continuing -I * 1 some oases trustees may continue existing invest- 
luv^uneut meats, but they should be careful to sec that the securities 
are good 0 

yiny w Trustees may, as they generally are, be expressly em- 
mmifpowered to invest on real as well as Government securities, 
and where this is the ease, and there Is a power to vary 
securities, the trustees may safely sell out Government 
securities, and invest the proceeds on a mortgage ; for, an 
this case, although the tenanfc-tbr-life may obtain a higher 
rate of interest, yet no injury is done to the remainder 
unity as the capital is a constant quantity, and if the tenant- 
for-Iife live long enough, he himself will have the benefit. 

A notion is sometimes entertained that where the stock 

; Pickard r t AndeWB, L. R , 13 60S. 

* v. Ridelialgii, 7 Betor., 109, per Turner. L. J.; Stuart v. Stuart, 

3 l>uv., 4;i0. 

* Harrison v. Tli xion, t Jur., N. S. r 550. 

* See Lfcwin, 7th Etin,. 29$, 

* Fowler e Kayual, 3 Mae. and CL 500, 

0 Arnonld r, Oriaate^il. W. N., lft72 T p. 21fi ; Angtfrafcein t?, Martin, T. 
uiul XL, 239 j Ames t\ Farkinaozi, 7 Euav,, 8?$* 


CONSENT OF COURT TO INVESTMENT, 

has become depreciated since the original purchase of it by 
the trustees, the trustees cannot sell out the stock and lend 
the money on mortgage without being answerable for the 
difference between the bought and the sale price. But there 
is no ground for this apprehension, for if the trust autho¬ 
rize the purchase of stock at all, the trustees cannot be 
wrong in dealing with it at the market-price of the day. 

No doubt if there were a sudden fall under peculiar eii> 
cuiustauces, the trustees should not, without good reason, 
sell out at the very moment of casual depreciation; but ii 
the power be bona jute exercised, the mere fact of a depre¬ 
ciation below the bought price cannot per se constitute 
a breach of duty ” 1 

Where trustees are empowered to invest on mortgage, Uvmimm 
they should not, In the case of laud, invest more than two- ®^ rl " 
thirds of the actual value of the estate; in the cose of b 
houses, not more than one-half. A nd they should not invest 
in leaseholds under any circumstances, as these are wasting 
securities. Nor should they, under any circumstances, in¬ 
vest on the security of a second mortgage , 2 

Trustees empowered to lend the trust-funds on motfc- Trust* •* 
gage may not lend to one of themselves. The reason is, 
that there is the possibility of a conflict between the ^emse \vn 
trustees* duty and interest, and the cestui# que tvuetent are 
entitled to have the Impartial judgment of all the trustees 
as to the sufficiency of the security;' 

Trustees must be careful, when they advance money on Payings 
mortgage, not to pay over the money to the mortgagor 
until the security is ready, for in case of loss by fraud they 
will be personally liable. 

Tfce Court will not, so long as an estate remains to be gggjj,* 
admin stored in it, allow a purchase, or a mortgage, or any vestment, 
other investment to be marie, unless the Court is satisfied 
of its safety. The reason is, that the Court has to protect 
the property for all claimants, and even where the trustees 
have an undisputed power to make a purchase, or to make 
a mortgage, a reference is usually made to ascertain tho 
propriety of the investment in all respects.’’ 

1 Rewin.7l.lL Erl. T 29& t .. 

3 Hm farther as to investment, Lewm. 7th Ed., Oh. XT v. 

1 BlickmYV* Sewell, 1 M. and Ci\ 3 ; —-v. Walker, 6 Rubs.,?; 

Francis r. Francis, r, D. M, G„ 1UB ; Fletcher u, Green, 39 Beav, 426* 

* Rowland r. YVitlxerdeu, 3 Mac, mid G., 60S ; II an bury r. Kirkland, 

Sim.. 268 ; BrOadbttrsfc EaJguy, 1 Y. and C. 0, C., 16. 

* Retlxdl Abraham, L. R-, 17 Eq- } 27, per Jeasel, M. R. 
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TRUSTEE'S AND MORTGAGEE^ ACT. 


Lkctuhb In England, the duties of trustees as to investment are 
^ defined by various Statutes. 1 In-cases ** to which English 
Tr ^p 9 law is applicable ” 3 in this country, the Trustees and Mart- 
find Mott- ttitgee’g Powers Act" provides (s„ 5), that where trust-pro- 
party is sold under a power-of-sale, the money received 
Acts* ** shall be laid out in the maimer indicated in that behalf m 
the will, deed, or instrument contain mg the power-of-sale ; 
and until the money to V?e received upon any Kale as afore- 
said shall be so disposed oh the same shall he invested at 
interest in Government securities for the benefit of such 
persons as would be entitled to the benefit oi the money, 
and the interest and profits thereof in case such money 
were then actually laid out as aforesaid: provided that if 
the will, deed, or instrument shall contain no such 
indication, the persons empowered to sell as aforesaid 
shall invest the money so received upon any such sale 
in their names upon Government securities in India, 
and the interest of such securities shall be paid and 
applied to such person or persons for such purpose* 
and in such manner m the rente and profits oi the pro¬ 
perty sold as aforesaid would have been payable or appli¬ 
cable in case such sale had not been made. And s, 32 
provides that, ff trustees having trust-money in their hands 
which it is their duty to invest at interest, shall be at 
liberty, at their discretion, to invest the same in any Gov¬ 
ernment securities, and such trustees shall also be at 
liberty, in their discretion, to call in any trust-hinds in¬ 
vested in any other securities than as aforesaid, and to 
invest the same on any such securities as aforesaid, and 
also from time to time, at their discretion, to vary any 
such investments as aforesaid for others of the same 
nature. Provided always, that no such original invest- 
in ft it os aforesaid, and no such change of investment as 
aforesaid, shall bo made where there is a. person under no 
rHtttbilifcv entitled in uossession to receive the income oi 


Oflirial 
Trustee’s 
Act. of 1864, 
e. J O 



■ See Lewitj, 7 E(t„ 282-2SS. j 

■ As to the meaning of these words, see ante, f. i Q . 

* xxviii or i 860 . 

* XVII of lSUi. 


REMEDY IN CASE OF NON-INVESTMENT/ 1 (\$ 

ftovernmeut securities, or otherwise its the Court slmll Lucrum 
direct : and if in any case the trust-funds or any of them VL 
shall, at the time of their vesting in the Official 
Trustee, he invested otherwise than as provided in the 
deed or will creating the trust, or than as ordered by 
the Court, it shall be the duty of the Official Trustee, as 
soon as he reasonably can, to realise the funds so impro¬ 
perly invested, and to invest the same in Government 
securities or otherwise ns the Court shall direct* 

Where trustees are bound by the terms of their trust to ffemedy in 
invest the money in the public funds, and instead of doing 
so, retain the money in their hands, the ccstuls qw& trusteni Bie nc. 
may elect to charge them, either with the amount of the 
money and interest, or with the amount of the stock 
which they might have purchased with the money 1 2 The 
doctrine of the Court, when it applies this rule, is, that the 
trustee shall not benefit by his own wrong* If he had 
done what he was bound to do, a certain amount of Gov¬ 
ern uienfc securities would have been forthcoming for the 
cestuis qite irastenL And therefore, if called upon to have 
such securities forthcoming, lie is bound to do so; just as, 
in ordinary cases, every wrong-doer is bound to put the 
party inj ured, so far as the nature of the case allows* in 
the same situation in which he would have stood if the 
wrong had not been done. 3 

lint the grounds on winch the tight ot election in the 
tesluis qus tmstent rest, wholly fail in a case where a 
trustee, having an option to invest in Government secure 
ties, or on the security of immoveable property, neglects 
his duty and carelessly leaves the trust-funds in some 
other state of investment. In such a case, the cestui gue 
trust cannot say to the trustee —■* If you had done your 
datv, I should now have had a certain sum in Govern-* 
mont securities, or the trust-fund would now consist of a 
certain amount of Government securities" It is obvious 
that the trustee might have duly discharged his duty, and 
yet no such result need have ensued* 1 n such a case the trus¬ 
tee is liable for the principal and interest only. *' W here a 
man is bound by covenants to do one of two things, and does 
neither* there m an action by the covenantee, the measure 

1 Shepherd v; Mauls, 4 Hare, 603 ; Byrchall Bradford, 0 Madd,, 235 ; 
lUrbiriHon v, Robin sou, 1 D* M, U,* 217, 

2 Robinson if, Robinson 1 D. M, 256, 
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Lecture of damage is in general the loss arising by reason of the 
VI- covenantor having failed to do that which is least, not that 
which is most, beneficial to the covenantee: and the same 
principle may be applied by analogy to t he case of a trustee 
failing to invest in either of two modes equally lawful by 
the terms of the trust . . . The trustee is not called upon 

to exercise an option retrospectively, but h made respon¬ 
sible for not having exercised it at the proper time, for not 
having made one of two several kinds of investment- And 
a reason for his being in such a, case chargeable only with 
the money invested, and not with the Government securi¬ 
ties which might have been purchased, is, that there never 
was any right in the cestui qm trust to compel the pur¬ 
chase of Government securities. The trustee is answerable 
for not having done what he w$s bound to do, and the 
measure of his responsibility should be what the cestui que 
trust must have been entitled to in whatever mode that 
duty was performed/ 11 In Raphael v, Boehm 1 2 Lord 
Eldon said: “ Where there is an express trust to make 
improvement of the money, if the trustee will not honest¬ 
ly endeavour to improve it, there is nothing wrong 
in considering him as the principal to Slave lent it to 
others, and as often as he ought to have received it 
and lent it to others, if the demand be interest, and in¬ 
f-crest upon interest.” The case was re-argued before Lord 
Erskine, who agreed with Lord Eldon ; 3 * and Lord Eldon 
subsequently expressed his opinion that his original judg¬ 
ment was right. Where a trustee who was directed to 
invest the residue of his testator's estate in consols, and to 
accumulate the dividends, invested it on mortgage of real 
estate, ho was held liable to make good the amount of 
stock which would have been purchased in consols, to¬ 
gether with the amount of accumulation which would have 
been produced by a proper investment of the dividends 
of such stock, 5 

So an executor who neglects to pay debts, or who, after 
paying debts and legacies, neglects to account for the 
surplus, or an assignee who neglects to pay dividends, 
will be liable to pay interest, 5 and it is no excuse that he 

1 Robinson v. Robinson, 1 D* M. CL f 257, jwr Lord Cr an. worth, L, C, 

2 llVes., 107. * IS Vee-, 407. 

* IS Ves,, 7n>o: nko Dorn£ord v, Dorn ford, 12 Vcs., 127. 

3 Pride i\ Fookfl. 2 Beav., 430. See also Knott t\ Cattae, 10 Beav,, 77; 

Wilson t\ Fenko, 3 Jur., X. S., 105* * Lew 1 !!, CL. XIV., a. 0. 
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himself derived no benefit from the moneys in his hands. 1 Lim.tcwk 
W here, however, an executor in good faith retained a VJ - 

balance to which ho thought himself entitled, he was 
not charged with interest, 3 

If trustees having power to invest on certain securities, Jteroetiy 
and to vary such investments from time to time, realize 
nioney properly invested, for the purpose of investing it invUimUc. 
in a security not warranted by the instrument of trust, the 
eestm qve trust has two remedies : First, he may compel 
the trustees to restores the trust-fund to its original state* 

The Court will not treat the sale as lawful, and the invest¬ 
ment; as unlawful, bo as to satisfy the trust by replacing the 
money, but the whole will be treated aw one unjustifiable 
transaction and the original security must he replaced,— 
that is to say, if the fund was originally invested in Govern¬ 
ment securities, it will not be sufficient to refund the 
money realized by the sale ; but an equivalent amount of 
Government securities must be purchased 3 and the inter¬ 
mediate dividends must be replaced ; 4 or, secondly^ the ceMwi 
qua ini&t may require the trustees to account for the 
money received on the sale with interest if that would be 
most advantageous to him^ In England, the rate of 
interest is 5 per cent 6 In this country it would beat the 
rate of G par cent., the Court rate of interest. When 
trustees have committed a breach of trust by an improper 
sale of the trust-fund, they are not discharged from the 
consequences of the breach of trust by replacing the fund 
in some security, not the security the sale of which con¬ 
stituted the breach of trust.■ In a ease where the trustee 
did not seek to make anything himself, but was honourably 
unfortunate in having yielded to the importunity of one 
of the mstvAs que truMent, it was held that , although the 
trustee was bound to replace the specific stock, the cestuis 

1 See lywin. Oh, IIY, t s. r>, Brnere v. Pemberton, 12 V,h.. 380. 

3 PhITJipaon v. Gatfcy, 7 Hare, 516 ; Norris if- Wright, II Bear., 604. 

4 Davenport v t Staftord, 14 Bcav,, 335. 

* Betook ih Blarney t 2 Rro. C.C-, H53: Ex parte Sbakeahafi/* 6 Bra O.O., 

1H7 ; Raphael v. Boehm, 1 [ Ven. T 10$ ; Harrison r, Harrison. 2 Atk., 12J ; 

Bate Scales, 12 Ves„ 402 ■ PLillipaon w. Gafcty, 7 Hare, 516: Norris v. 

IV,right, 14 BeftT. T 605 : Rowland a IVitherden, 3 Mae. nod Q, ( 668 ; 
Wigleaworth r. Wiglea worth, 10 Beav., 260. 

c Oraekelt Bethane, I Jae. and W* r 537 : Moseleys Ward, 11 Yes , 

681 ; PncooL r Bed ding ton. 5 Ve«. f ?y4 ; Piety u. Stace, 4 Ycu,, 620: 

Joaesft Foxalt. in Beav, P 302, 

* Lander t\ Western, 4 Drew-, 
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qm trustctit should not have the option of taking the pro- 
eeetl* with interest* 1 

in the case of the insolvency of a trustee, the- cestui qua 
trust has the option of proving for the proceeds of the sale 
with interest, or lor the cost of the specific stock at the 
time of the insolvency with the interim dividends, 2 

Where the instrument of trust directs the trustees to raise 
money by the sale or mortgage of the tmst-property, they 
may act without the leave of the Court 3 4 * * But if a suit 
respecting the trust lias been instituted, the trustees cannot 
deal with the property without the leave of the Court, for 
by the suit the execution of the trust is in the bands of 
the Court. 4 ( * Private contracts, therefore, after the insti¬ 
tution of a suit, can only be entered into by trustees 
subject to the approbation of the Court, and a condition is 
commonly annexed that the contract shall be null and void, 
unless the sanction of the Court be obtained within a limit¬ 
ed period. Cases have occurred where, from accidental cir¬ 
cumstances, the sanction has not been obtained within 
the time, and then by the death of the purchaser the 
contract has dropped to the ground, and the representa¬ 
tives of the purchaser have not felt themselves justified in 
renewing it* The better mode would he, to give liberty to 
the purchaser at any time after the expiration of a limited 
period, but before any confirmation by the Court to deter¬ 
mine the contract/’ * 

A trustee for sale is bound to sell the trust-property to 
the best advantage, and to use all reasonable diligence to 
obtain a proper price.® If he is negligent in conducting the 
sale, as by not advertising. 7 he will be personally liable 
for any loss occasioned* All the trustees are equally liable, 
and cannot escape responsibility, on the ground that the 
conduct of the sale was delegated to one of their number.® 
If however, a trustee enters into a contract for the sate of 
trust-property, he is not bound to break off the contract in 

1 Lewln, Oh. XJLV*. s. 4, citing O’Brien v. O'Brien. 3 Molt* 633. 

s Ex parts @tialE:e«haffc, S Bro. C* C M 19 T. 

J Earl of Bath v. Bari of Bradford, 2 Ves. t 590, 

4 Walker r* Small wood, Ainlx, 67 0: Drayaon r. Pocoek, 4 Sim,* 283* 

* Rewiu, TOi Mn. ( 3m, 

* Downes v. Gnwsebrook, S Matv, 208: MatUio *?, Edwarde, 2 Coll*. 480 : 
Ord u. Noel, G Madd. f 4S8* 

T Ord r Noel, fi Madd,, 428 : Fechel p. Fowler, Auat., 549* 

* In rc Cherfesey Market, 6 Price, 285; Oliver i\ Court, 8 Price, 186* 
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order to sdl to another person who makes a higher offer; 1 latmpm 
and when there are two offers, and it is nut quite clear which ^ 
is the most advantageous, the trustee will not be liable for 
refusing to accept the offer preferred by the cestui que trust* 

Tii e trustees must pay equal and fair attention to the What nt- 
interests of all persons concerned. If they, or those who 
act by their authority, fail in reasonable diligence, — if they ' artier 
cpntract under circumstances of baste and Improvidence, —if 
they make the sale with a view to advance the particular 
purposes of one party interested in the execution of the trust 
at the expense of another party— a Court of Equity will not 
enforce the specific per formance of the contract, however fair 
and justifiable the conduct of the purchaser may have been* 3 
So, specific performance will not be enforced against trustees, 
if they have entered into an agreement by mistake to mil 
at an, inadequate consideration ;* nor, where there lias been 
a substantial misdescription on their part, will specific 
performance with compensation be enforced against them ; 6 
and in no case will specific performance be granted if there 
has been a breach of trust. 6 The sale of property at a 
grossly inadequate value is a breach of trust which affects 
the title in the hands of a purchaser J 

" The usual course, 11? said Lord Romilly/ * f i$, for cestwk 
qm trustent, who are the persons most interested in the 
matter, and who have the strongest mot’ve for obtaining the 
highest possible price, to enter into a conditional contract 
of sale, and then to obtain the assent of the trustee, who, 
when he It as satisfied himself that the sum proposed to be 
given for it is the value of the property, ought to sanction 
a sale winch is beneficial for the persons for whom he is 
trustee. 1 ' This of course is only when the cestuis que 
trusient are persons competent to contract. 

The trustee before sanctioning a sale should have a Valuation* 
valuation of the property made by some qualified person* 6 

1 Goodwin v. Fielding, 4 D. M. GL 00 ; Hatter v ‘ Hayes. 2 DeG* F* and 

2 Selby i>. Uovi'ie, 4 300* 

3 Ord v. Noel* 5 Madd*, 440; Anon.j G Madd., II ; Turner r. Harvey, 

Jac.,178 ; Mortlock v. Bailor, 10 Ves., 292; Hill e. Buckley, 17 Vea*,394. 

* Bridger v. Rice* I J&c* and W,» 71* 

b White *. Ouddon, S C* and I* 1 ., 706. 

* Wood r. Richardson, 4 Beav., 176; Fuller t?. Knight* 0 Bear., 205 ; 

Thompson v. Blaekstone, ih. , 4 70 ; Sneesby t?* Thorne, 7 D, M. C4.* 300 ; 

Ramlal ThaJcursM&s r. L&kbmiebitJd Mtmirara, I Bom; B C. \ppc* ixii. 

7 Stevens v. Austen, 7 Jut\, N. 3., 873. 

* Pula i ret tf. Garew, 32 Reav*, 568. 

* Oliver u, Court. 8 Price, 1G& ; Campbell r, Walker. 5 Ves,, 630. 
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An absoluto trust for sale, from which it appears that it 
was the intention of the author of the trust that the pro¬ 
perty should be converted, will not authorize the trustees 
in mortgaging. 1 But where the trustees are authorized to 
sell in order to raise money for a particular purpose, as 
for instance, to pay debts, and it does not appear that it 
was the intention of the author of the trust that the pro¬ 
perty should be converted, the trustees may raise the 
necessary money by means of a mortgage,® 1 Generally 
speaking,” said Lord St. Leonards, 3 “ a power of sale, out- 
and-out, for a, purpose or with an object beyond the raising 
of a particular charge, does not authorize a mortgage ; 
but where it is for raising a particular charge, and the 
estate itself Is settled or devised subject to that charge, 
there it may be proper, under the circumstances, to raise 
the money by mortgage, and die Court will support it as a 
conditional sale, as something within the ; rwer, and as a 
proper mode of raising the money.” 

Conversely, a trust to raise money by way of mortgage 
will not authorize a sale, and the Court will not, in such a 
case, direct a sale, even though it clearly appears that a 
sale would be more advantageous. 4 

A trust for sale survives, and it is not necessary, where 
one trustee has died bo lore a conti act has been entoiod into 
to go to the Court in order to carry the sale into effect. 

Trustees are bound, like other persons, to make a good 
title; they may of course protect themselves by express 
stipulations. 4 

“It, would ho prudent before proceeding to the execu¬ 
tion of the trust to take the opinion of counsel whether a 
good title can be deduced. Should the contract foi sale he 
unconditional, and the title prove bad, thepurchaser hi a 
suit for specific performance would have his costs agumst 
the trustee, though the trustee, where -his conduct was 
excusable, might charge them upon the trust-estate under 
the head of expenses.” T 


1 TTaldfuby v, Spottoith, 1 Hew., : StrottgiiiU *. Atistny. I I> 
Vf i"j . Piirtt i\ Cooper. 16 litav,. 390 ; Devayoetf v. Robntsoil, -4 

K If 1 * Bull *. Harris, 4 M, & Or,, 2QU 

* SfcrougluU i h Anstey* 1 T>* M. G P , 645, 

* Dnvke v. Whitmore, 5 BeG. and Bnu, 619, Bee further as feo powers 
yf sale, Lewiu. 7till Kdn., 392, 

* Lane jl Debenbam, 11 Hare. 

* White r. Foljnmbe.il Ves. r 313 j M Donald i?- Hanlon* 12 1*™., 

1 Lew in p "tib Ed., 39lb 
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After property has been sold under a power of sale, the Lecture 
trustee should not let the purchaser into possession un til VL 
Uk* whole amount of the purchase-money has been paiddp^“ {(> | 
The purchaser is not bound to pay the money to the 
trustees personally; but payment to an authorised agent of ni * ney ‘ 
the trustees will bind them, and discharge the purchaser.* 

ft sometimes happens that trustees are directed to Jay Duties nf 
put the trust-funds in'the purchase of lands. Such a direc- ^usaneatar 
tiou is not very common, and i only propose to deal with pardu * ft 
tills branch of the law very shortly. 

The general rule is, that trustees for purchase, like all other 
trustees, arc bound to discharge the duty prescribed; and 
failing to do so are answerable for the consequences, as if a 
specific fund be bequeathed to trustees upon trust to lay oat 
on a purchase, and they neglect to call in the fund and hv 
it out, they are liable to compensate thecdsfiti que trust for 
the eunsequances. 3 The trustees must take care to have 
the estate valued on their own behalf, and must not be con- 
tent with the valuation of the vendor. 4 They must see 
that a good title is shown, and will be justified in taking 
legal advice * If the trust-estate is in the hands of the 
Court, the trustees am only con tract subject to the approval 
of the Court, which will direct nix inquiry m to whether the 
purchase is beneficial, and if so, whether a good title can be 
made. 0 Trustees having a trust or power to purchase must 
exercise a joint discretion as to the propriety of the purchase, 
and therefore, as no man can be a judge in his own case, they 
are precluded from buying from one of themselves- If such 
a purchase be really desirable, it might be carried out by a 
friendly suit for obtaining the sanction of the Court! 

The trustees, where the money is not under administration 
by the Court, need not disclose the trust to the vendor either 
in the contract or in the conveyance. If they do so, it will 
embarrass S he vendor by obliging him to see that the pur- 
dhase-money is properly applied in pursuance of the trust. g 

1 Oliver p. Court, 8 Price, Hm ; Rroweli v< Ri ed, 1 Hare, 431. As t,o the 
conveyance and covenants, Ac., see Lew in. 7th Mn. f 401—406, 

* Hope v* Liddell, 21 Be&v. 183 ; Robertson v. Armstrong, 2S Bear., 

123: and see M rtf Fryer, B K. ami J. y 317 ; VAu;y r. Chaplin, 2 Deli, 
tod J, f 488 ; West v. Jones, l Sim. T N. H. t 205 

* Lswia, 7 th Edn,. citing Craven v. Craddock, W. N>, 1808, p, 228, 

* Ingle v Partridge, 84 Beav., 412, 

“ Eastern Count!os Railway Co, r. HftWkM, 6 H, L. 363, 
yBettn :! v, Abraham, L. It, 17 Eq. , 27.; Mv parte The Governors of 
ChrbitV Hospital, 2 H and M fp 100, 

1 Lewin, 7 th Ed,, 455, " Ihkl 457, 
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DUTIES AND LIABILITIES OF TRUSTEES. 



Time withitt which sale of trust-propgrty to be made — Discretion to ba exer¬ 
cised— Conveyance of nr list-proper l y to c -estuis quc trmUnt — Dtetriblltiop of 
the trust-fund — Derivative title'— Payment after death of cttfai trust — 

Appointment of trustee to ^eist in distributing — Presumption of death - 
Rebuttal of presumption — Release — Liability for payment to wrong per- 
tons-** Cbsls— InterestBond of indemnity — Authority from cerfuj qua 
trust to receive the money — Payment on wrir ton an tbuity — Payment to 
persoiiH uuder disability — Partners —Pftytner^ to jingle tniafoe *—0v or pay¬ 
ment— Refund to executor — payment when debt from testator subsist EiiLj — 
Liability of trustee for breach of trust — Trustee liable though he has tint, 
benefited — Extent »f liability— Trustee about to abscond — Criminal breach 
of trust — Liability of proWrioiml adviser — Partner Lo^s by oceidfour — 
Neglect to obey directions fu mairumeiU of trust — To pay premium® — Sale 
to purchaser for valuable consideration without notice — Agent — Barnes v. 
Addy — limitation — Wilful default — Concurrence — Fraud by trust— 
By cestui trust — Acquiescence — Delay — Release and ewiftnoJitum — No 
set-off hi resptet of breach of trust — Liability for broach of trust by prede~ 
cersor or co-tiustaea — Trustee joining in receipt for conformity — Trustees 
giving receipt bound to see to invtsfmcnt — Walker f, Svnuanls — Trustee 
joining in act for cunveufoxtea—Executor joining in receipt for conformity 
— Executor must ascertain that money required — Executor not liable a* 
such for act of co-exe^tfor — Styles v. &uj — LmbUifcy under decree for 
common account— Unnecessarily handing o?er assets — Restraining intertded 
breach of trust—Sever r 1 liability oE co- trustee® — Limitation of liability — 
Contribution — ImpogpiJtog fund in Court — Coats — Trustee paying under 
power-of-attorney — Tay men t without notice of transit r — ludemimy-ciauso. 

Time Where the instrument creating the trust contains a 

whh± sale ^^• ( ' c ^ on to trustees to sell and convert the trust-pro¬ 
of trVsu e perty, the trustees will be allowed a reasonable time within 
property to w hich to effect the sale, even though the direction is to 
*«u»de« eonver ^ « w jth all convenient speed/* “A direction to 
convert with all convenient speed/' said Sir (I G. Pepys, 
M, R *, 1 “ is no more than the ordinary duty implied in the 
office of an executor, and there must necessarily be some 
discretion. If a reasonable discretion w T ore to be denied 
to an executor* if it were to be laid down as an indexible 


1 Buxtcn r Buxton, 1 M< tint! Gt„ 80, 93, 
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rule that heought to convert the assets without waiting UcotCkk 
or considering how far it was for the interest of those who VIL 
are beneficially entitled, there would of necessity lie always 
an immediate sale ; the executor would be bound to sell at 
whatever loss. Such a rule would be in its operation most 
injurious, and it has never been acted upon by the Court, 
which, in cases of this kind, has always considered what 
is for the interest of the parties concerned/' 1 * 

It is impossible to fix a particular period within which Discretion 
an executor should convert Ids testator's property, but a 
reasonable discretion must be allowed to the trustees, and 
whether they have exercised such a discretion must de¬ 
pend on the facts. 3 “You cannot" said Sir J. Romilly, 

M, R,, 3 “ fix one period for selling every species of property. 

Thus, suppose the testator possessed a large quantity of 
horses, it would be culpable to keep them at a groat ex¬ 
pense, incurring necessarily a great outlay for their main¬ 
tenance, instead of selling them at once. But with respect 
to other property, there mast be a reasonable time allowed 
for selling it,” The usual time is twelve months, 4 In 
one case two months were held to be a reasonable time 
within which to break up a testator's establishment, 5 * 7 
And where executors sold the stock-in-trade and good-will of 
a business three weeks after their testator's death, though 
against the wish of the cestui que trust, and though there 
was evidence that a better price might have been obtained, 
they were held not responsible, as they had acted hon¬ 
estly 5 There is no fixed rule that conversion must take 
place by the end of the year, but that is the primd facie 
rale, and executors who do not convert by that time, must 
show some reason why they did not do so/ 

But if the trustees have acted bond fide, and according 
to the best of their judgment, and it appears that a sale 
within twelve mouths must have resulted in a loss, they 
will not be liable,* Trustees will,however, be liable for loss 

1 Parry r_ Warrington, 0 Made!,* 155, 

5 Buxton it’ Buxton, 1 My. and Cr, P OS. 

1 Hughes l\ Fmpaon, 22 Be&V., 183. 

* Bee DeSouzst r, DeSouza. 12 Born,, 100 ; F irry v. Warrington, 

6 Mudil, 155 ; Yiukars v. Scott, 3 M. and K, 500 ; Fitzgerald v. Jeryoiae, 

5 M&dd,. 25. See Act V of 1881, s. 117. 

* Field Beckett (No. 2)* 29 Bear., 576. 

« Selby *\ Bowie, i 500 ; affd., 0 Jar., N. S. f 425. 

7 Oraybnro, t\ Clarkson, L. R,, 3 CL, 606. 

* Garrett t, Noble, 6 Sim., 504 ; Buxton v, Buxton. 1 M* and Qr-, 80, 
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Liter LP.J3 caused by any improper delay. 1 * 3 4 Where trustees delayed 

_1 selling for twenty-five yeans, they were held to be liable ■* 

and persona who deal with trustees selling at a considerable 
distance of time, are under an obligation to enquire and see 
that no breach of trust is being committed. s A trust, to sell 
" such time and in such manner" as the trustees think fit, 

wiil Jmt justify the trustees in arbitrarily postponing the 
sale to an indefinite period, so as to place the tenant-for- 
iirc and those in remainder in a totally different relative 
situation from that in which they would have been had the 
sale been made with reasonable diligence. 1 Where property 
was devised to trustees upon trust with all convenient 
expedition, and within live years after the testator's death 
absolutely to sell and convey the premises, it was held, that 
t j i6 trustees could make a good title upon & sale after the 
expi ration of that period. " There is nothing,’’ said Turner, 
O.j “ in the will importing a negative on a sale being 
effected by the trustees alter the expiration of five years. 
If there had been a provision negativing any sale by the 
trustees after that period, there might have been a suffi¬ 
cient ground for tins (hurt refusing to interpose to en¬ 
force specific performance of the agreement, The question 
is, whether it is to be collected from the will that the 
sale, which must at any rate be effected notwithstanding 
the lapse of the five years, may not after that time be 
made by the trustees, or whether it must then be made 
under the direction of the Court of Chancery by the Act 
of the Court. I cannot impute the latter intention to the 
testator. ... I think the expression of the will as 
to the five years is only directory to the trustees that they 
might make the payments out of the trust-funds within 
that time, if possible.” The onus is on the trustees to 
show that the interests of the cestui ft <[ve ti’uHenf have 
not been injuriously affected by the delay. 11 

Where a testator left money invested in speculative 
securities, and the executors waited for twelve months, by 
which time the market had fallen, and they, hoping the 

1 Payandenfl Hobson, 22 L. ,T., Ch„ 6fl7; Cuff ?>. Hall, 3 Jar,, N. 8., 
9/2; lAvYiiyiiea t>. Botoltisoiu 24 Be&v, SB* 

■ Fry v. Fry , 27 Beav., 14 J 

3 StroughiU r. Anatey. I I>, M. G. f £35, * 

4 Walker v. Shore, li) Yes., 391: eee "Wilkinson P* Duncan, 2!i Beav lf 4B9* 
s Pearce v. Gardner, 10 Hare, 287. SOI: and see Cuff tc HalL l Jur,, 

Ft. S. T 97 2; De Go Salle ?. Moor at. L, 11 Kq., 8. 

* Cuff Hall 1 Jur., N* S., 972. 
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market would rise, delayed the sale,, arid a loss ensued,—it tnrrun a 
was held, that they ought not to he made liable. * The VI *- 
executors,” said James, L. J./* acted with no view of ob* ” ' 
taming any benefit to thorn?elves; they appear to have 
acted honestly with a view to what they thought beneficial 
to everybody interested. In the honest exorcise of their 
discretion they thought it more prudent to wait for a rise, 
and we think they ought not to suffer because It turns 
out that they committed an error of judgment. It would 
bo very hard upon executors, who have been saddled with 
property of this speculative kind and have endeavoured 
to do their duty hdnestlv, if they were to be fixed with 
a loss arising from their not having taken what, as it 
proved by the result, would have been the best course/ 11 
If a testator gives an absolute discretion to his exe¬ 
cutors to postpone the sale and conversion of his estate, 
they are not bound by the ordinary rule to convert the 
property within a year, even though some of it consists 
of shares in an unlimited company. And they will not* 
in the absence of mala Jidis ; be liable for loss arising to 
the estate from non-eon version : 

If the instrument creating the trust does not contain 
any special direction as to sale, it is not usual for the 
trustees to sell except upon the request of soma one or more 
of their eeBluis que trudent, or under circumstances which 
render a sale necessary or expedient, or unless the pro¬ 
perty is nut of a permanent character, 3 
When the duties of trustees are at an end, they must Convex 
convey the trust-property to their ceduin qw (nistent gf ri 
upon its being clearly and satisfactorily proved to them y Vo ” 
that their duties are at an end, unless they have notice of 
any disposition or incumbrance made by the cetfuia que 1 *' 

tffystent or any of them, 4 

When a trustee is called upon to distribute the trust- pktnhu* 
fund. In? has a right to know the title of those who claim tn&t-fuud 
to he nesting qm trust enf:' And the necessity of seeing 
that the trust-money reaches the proper hand is obliga¬ 
tory, not only on trustees regularly invested with the 

1 AlnrWhri r. Eetil. L. It, 6 Ch. T>Iy», 600: awd see Soultliorpe *>. 

Tippet, L. li. 3 13 Eq>, 232 ; Turner Back, L. II,, IS Eq,. 301, 

' hi rr Norrmgfcon llriruIleY r. Piirtridgr, L, IE, IS Ch, Div,, 551. 

* Seo parf. V, and J\, 5th E0n. T fill 

* Frederick *\ Hartwell, 1 Cox, 108 ; Ilolfoid r, Filippo. 3 Bear., 410. 

Huisr, r\ Hurst, L. It., 9 Ck, 702, 
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character, but on all persons having notice of the equities, 
as if .-I lend a sum to B, and B afterwards discovers t hat it 
is trust-money, he cannot pay it back to A, unless H, as 
trustee, has a power of signing a receipt ter it. 1 

It occasionally happens that other persons than the 
original ceetuis qm tvmtent may come to have an interest 
in the trust-property, and questions arise as to how far the 
trustees are liable if they part with the trust-fund with¬ 
out noticing the persons who have subsequently acquired 
an interest in it. For instance, the instrument creat¬ 
ing the trust may give A a life-interest, with a power of 
appointment among bis children. Here the trustees must 
be careful to ascertain whether any appointment has been 
made, and who are the persons entitled under it. So if they 
have notice of an incumbrance having been created by a 
cestui qae trust, they must ascertain whether it is still 
subsisting, otherwise they will be liable if they pay to the 
original cestui que trust? New trustees arc not bound to 
make any enquiries of the old trustee as to incum¬ 
brances.' 1 

Upon the death of a cestui que trust, the trustee must 
only pay to the person duly authorised bv law to give 
receipts for property belonging to the cestui que trust. He 
lias nothing to du with any disputes as to the persons ulti¬ 
mately entitled, and if he mixes himself up with such dis¬ 
putes and refuses to pay over the trust-fund to the person 
entitled to demand it, he will be liable for the costs of a 
suit to recover it. 4 

If a surviving trustee he placed in an embarrassing 
situation as regards the distribution or management of the 
fund, if is said that he has a right to ask lor the appoint¬ 
ment of a new- trustee to assist him by his counsel* 

According to English law, if a person has not been heard 
of forseveu years, there is a presumption of law that he is 
dead ; but at what time within that period he died is not 
a matter of presumption but of evidence, and the onus of 
proving that the death took place at any particular time 
within the seven years, lies upon the person who claims a 

' Lewiia, 7th Edu., 3T6, citing Shari dan v. Joyce, 7 Ir, Eq. Rep., 11B, 

1 Cothay v. Sydenham, 2 Bro. C. C., 391 ; Leslie v. Bail lie. 2 Y. and 
C. 0. C., 91 i OresBwell r. Dew el I, f Gift, 160, 

’ 1’hipps e. Lovegrove L. R„ 10 Eq., SO. 

1 Smith r, Bolden. 33 Beau,, 262. 

* Lewin, 7th Edn., 317, citing Livesny v. O'Hara. II Ir. Oil, Rep., 12. 
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right, to the establishment of which that fact is essential I * 3 Lkct^s 
A ccording to Hindu law, there must be a lapse of twelve VIL 
years before death will be presumed. 3 

The presumption does not arise when the probability Rebuttal 
of intelligence is rebutted by citeumstances, 3 Should the i >re : 
person afterwards re-appear in fact, he may assert his 8lullJJtmu 
right. 4 And therefore, if the trust-fund is in Court and 
it is paid out to a claimant, he must give security to re¬ 
fund in such a case* 5 * 7 * A trustee should, therefore, either 
accumulate the fund until death is proved, or else require 
an indemnity from the person to whom he pays. 

When a trustee or executor hands over the trust-funds 
to a cestui que trust, it is usual to obtain a receipt or ac¬ 
knowledgment in foil discharge of all claims. But such a 
receipt only discharges in respect of those claims which 
were actually known, and if given in ignorance of the real 
facts, will not affect the right of fcho erst ti que trust* 

If a trustee, executor, or administrator pays over the trust- Liability 
fund to persons who are not properly entitled to it, he will, for f>*y : 
as a general ride, be liable to those persons who can prove wrong p©r« 
their title to if even though he has acted honestly and 9>m - 
circumspectly, and has been misled by his legal advisers. 
if 1 have no doubt/ 9 said Lord Redesdale, 7 fi that the trustees 
meant to act fairly and honestly; but they were misadvised ; 
and the Court must proceed, not upon the improper advice 
under which an executor may have acted, but upon the 
acts which he has done. If under the best advice he could 
procure he acts wrong, it is his misfortune; but public 
policy requires that he should be the person to suffer ,” H 
But ignorance of facts may, under certain circumstances, 
excuse the trustees. 3 

I i*i re Phefid's Trusts, L, It., 5 Oh,, 189 : and sec ;\ Doc, 2 M* 

and W-, S94 ; Dune k Snowden j 2 Dr, and Sm,, 201 ; Lamb#. Orton, 

6 .lnr. r X, &. T 61 ; Sillickii. Booth, 1 Y« and 0. 0. 0,, 117 ; Hickman v. UpsaU, 

L. It, 20 Eq,, m. Act I oi m2, m> 107.10S, 

: Junmajay Mozuindar v. Kcshub Lai, 2 D . L. K , A. 0,, 131; Sarada 
Sundari Debi Uobind Maui, 137 («)- 

II Row den v. Bender son, 2 3m. and G. t 360. 

4 Lev/ in, 7th Edm, 319, citing- Wocdhouselee v. D air yin pie, 0 W. It 
(Eng ), 475; Honcktou v, BraddelL L, It.,. 7 Eq., 30. 

r ’ bow Ivy i> Winfield, 14 Sim., 277 ; CiUhbert Furrier, 2 Phillips, 199. 

* Eaves v>. Hickson, 30 Reav,, 143: ace further Levin, 7th Edm, 326, 

7 Doyle/. Blake, 2 Sob, and Lef, t 243. 

n And aee Ureh t\ Walker, 3 M. and 0,* 705 ■ Turner Haute, 3 DeO, 
and Sm., 4U7 ; lit re Knight's Trusts, 27 Bcuv-j 49. 

" Ex parte Norris, L, lb, 4 Ch., 237, 
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Where the trustee?; have acted bond fide and under legal 
advice, they will not be made to pay costs. 1 As a rule, 
costa follow the event, and if a plaintiff* fails, he has to pay 
the costs of the suit. But the Court has jurisdiction to 
allow an unsuccessful plaintiff his costs. And if it appears 
upon the construction of the instrument of trust that th? 
rights of parties were so exceedingly doubtful that the fund 
could not safely be distributed without the opinion of the 
Court, an unsuccessful claimant, may be allowed his costs 
out of the fund. 2 Where, however, a suit was instituted 
for the administration of an estate by a person entitled to 
a contingent reversionary interest, artel a decree h>r an 
account was obtained, but before the accounts could be 
taken his interest wholly failed, he was held not to be 
entitled to his costs either as' against the defendants or out 
of the fund. 3 * * 6 

But trustees are not justified by remaining passive, iu 
preventing the rightful owners from obtaining possession of 
their property, and if called upon to do an act involving 
no risk or responsibility, which is necessary to enable the 
true owner to obtain his property, they are bound to do it ; 
and if their refusal renders an application to the Court 
necessary, they will be made to pay the costs, 1 

An executor or trustee who in good faith pays over trust- 
money to persons who are not entitled to it, may be order¬ 
ed to refund, but he will not have to pay interest.® If 
interest has been paid by mistake, it cannot be recovered 
back, but such wrongful payment cannot affect the title 
to the capital." 

“ In cases where there exists a mere shadow of doubt as 
■ to the rights of parties interested, and it is highly impro¬ 
bable that any adverse claim will, in fact, be ever advanced, 
the protection of the trustee may bo provided for by a 
substantial bond of indemnity. In general, however, a 
bond of indemnity is a very unsatisfactory safeguard, for 

1 Angier v. Stannord, 3 M. and K., 588 ; Devey v. Thornton, 9 Sure, 
£32; Field v. onghmore, 1 Dr. and War., 234. 

= Lynn i). Beaver, T. aud B., <>i!; Wwteott t>, CtiUifortl, 3 Hare, 2r4 ; 
Turner Frampton, 2 Coll.. 336 ; Wedgwood r, Adam s ■ 

Borchnm r. Bignaft fl Hare, 134 ; Merlin v. Blagrave, 25 Bear.* J->4. 

3 Hay i" Tic wen, 5 {tatty*. Bit). 

1 hi re Primrose, 2B ileav,, 590, 

* Saltinarsh r. Barrett, 01 Beav., 349, r 

6 Remnant i\ Hood, 2 DeO, F. and J. t 404 i see Bat parte Ogle, U K, 
SCli,, 711. 
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whom the danger arises, the obligors are often found in- LEcrtra*? 
solvent, or their assets have been distributed And if the vrj 
bond be to indemnify 'against a breach of trust, the Court \ 
h not disposed to show mercy towards a trustee who ad¬ 
mit* himself to have wilfully erred by having endeavour¬ 
ed to arm himself against the consequences,” 1 

14 Where the trustee is satisfied as to the parties light- Autiioniy 
fully entitled, he may pay the money either to the parties 
themselves, or to an agent empowered by them to receive trust h 
it: and the authority need not be by power-of-altoniey, rt '** iv ? Liw 
or by deed, or even in writing* The trustee is safe if 
he can prove the authority, however communicated But 
a trustee would not be acting prudently if he parted with 
the fund to an agent without some document producible 
at any moment by which he could establish the fact of the 
agency" 2 

If trustees pay on a written authority, they must be careful Paymenf; 
to see that it is genuine; for if it turns out to be forged, 
they will be liable for the loss* * Trustees," said Lord 
Koitliingtou, 3 u whether private persons or a body corpo¬ 
rate, must see to the reality of the authority empowering 
them to dispose of the trust-money, for if the transfer is 
made without the authority of the owner, the act is a 
nullity, and in consideration of law and equity the rights 
remain as before" In that case a bank had permitted a 
transfer of stock under a forged power-of-&ttorney, "The 
question is " said Lord KonriTly * * where forgery is com¬ 
mitted, and a person wrongfully gets trust-money winch 
cannot he recovered from him, on whom is the loss to 
fall ? I am of opinion that it falls on the person who paid 
the money. Here the loss falls on the trustees, and the 
persons to whom the fund really belongs are not to be 
deprived of if The trustee is bound to pay the trust- 
fund to the right persons ” In this case the trustees had 
paid over the trust-fund to wrong parties upon a forged 
authority, and they were held to be liable ; but the persons 
who had wrongfully received the money were ordered to 
repay fcho amount they had respectively received in order 
to relieve the trustees* 

T iMm, 7tb Mu., 330* 3 IbUL 322* 

:l Af?hby f. Blackwell, 2 Bdeu r 302: aud Sloman v. The Bank of 
England, 14 Stw>. *175. 1 Eaves tr. Hicbion, 30 Beav,, H I 

• v See also Bqfcfcook v. Flayer, L, It*. 1 Ck. 2+»; Ilnp^ood Parkin,' 

L, E,, J1 Eg. f 75 ; Sutton t\ Wilders, L* R*, 12 Eij. ; 373, 
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If trustees are induced by fraud to pay to an infant, 
they will not be liable to pay over again to liim when lie 
comes of ago, 1 

In the case of the death of a partner, a debt owing to 
the firm may safely be paid to the surviving partners, who 
are competent to give receipts in respect of joint debts* 2 
*< The Court wiil not, m the exercise of its discretion, 
except under special circumstances, pay out money to a 
single trustee who has survived \m co-trustees, and a 
trustee out of Court would do well to throw all the pro 
tection he can about a trust-fund; but it must not be in¬ 
ferred that he would not be safe in paying to a single 
surviving trustee, for payment to a surviving trustee for 
sale, is of constant occurrence” 3 * 

If trustees under an erroneous view of the effect of 
the instrument of trust have overpaid ce&tuis que trvMrnt, 
the Court will compel a restitution and repayment, and 
will give the trustees a lien on other interests of such 
cestMs que trmtenf\ even as against an assignee for valu¬ 
able consideration;' 1 And one cestui qm trust may sue 
the cestui que trml who has been overpaid, to recover the 
amount notwithstanding the Limitation Act. if there have 
been no improper lacker on his part. 0 

Where in a suit against a trustee for relief in respect 
of a breach of trust it appeal’s that overpayments have 
been made, they may be recovered in the suit without 
instituting fresh proceed i ngs * 

Legatees will not, generally, be made to refund, at the 
the suit of other legatees, payments voluntarily made to 
them by the executors under a mistake, but the repay¬ 
ment will be ordered to be made out of any undistributed 
funds in which they may be interested/ especially they 
will not be made to refund when they were not willing 
parties to, the payment, and a long period has since 

1 Overton ** Banister, 3 Hare. 503; Wright v. Snmve. 3 DoG, nud Sm. 
321 i NeUou i\ Stocker, l DeGh and J., 458. As to payments to married 
women and lunatics see Lewin. 7tb Kdn., 323, 324* 

2 Philips i?. Philips, 3 Haro, 2B9. 

■ Le vvin, 7th lidn., 324. 

* Difcba v. Gorom J1 Beav,. 483 ; Livcsey r. Li3 Run*.. -87. 

5 Ham's v. Harris, 2S) Tieav. U0; Prows© v. Spurgia, h. it., 5 m-? 
99 ; jervii v. Wolferstan, L. R., IS Etj., 18. 

fi Hood v. Clapharo. lif Beav., 90; Bajpard n. Woolley* 20 Btrnv., ; 
Davies iv Hodgson, 23 Beav., J 77 ; Griffiths r. Portor,236* 

' Downes i\ Bullock, 25 Bcav* ; Di* 
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elapsed* And it appears that a purchaser of a legacy Lectors 
cannot be called upon to refund or pay any portion of a 
debt subsequently established against the testator’s estate.- ^ 
Where an executor administered an estate and paid 
over the residue, and bon years after a creditor of the 
testator brought an action of covenant against the exe¬ 
cutor, who instituted proceedings to administer the estate, 
and to make legacies standing in tlie joint names of the 
executor and legatees applicable to the payment of the 
debt—the Court ordered the debt to be paid out of the 
legacies, but refused to allow the executor his costs, 1 2 3 

Notice of a remote contingent liability on the part of 
a testator is not sufficient to prevent his executor from 
distributing His residuary estate; and if the executor 
distributes with such notice, and the liability afterwards 
ripens into a debt, he will be entitled to call upon the 
residuary legatees to refund. 4 

Where one of several residuary legatees or next-of-kin 
has received his share of the estate of a testator or intestate, 
the others cannot call upon him to refund if the estate is 
subsequently wasted; but they can do so if the wasting 
took place before such share was received. And in the latter 
ease* the burden of proof lie- on those who call upon the 
residuary legatee or next-of-kin to refund, to show that 
the wasting took place before the share was paid over 3 

It is a breach of trust on the part of executors or Payment 
trustees to pay residuary legatees while their testators 
debts remain unpaid, and creditors whoso debts are not-torWC 
Statute-barred may recover the amount from the legatees,* 
but they cannot recover from a purchased for value.* 

If thro gh the acts, or default of the trustees, the trust- liability d 
property is damaged, the cestuw qtte trustent are entitled 
to sue the trustees for compensation for the loss which lias trust, 
been sustained, and the trustees will be liable to make 
good such loss personally^ 

1 Bate i\ Hooper, 5 D. M. 0,. 545, 

2 NVble f. Brett, 2 J Beav., 41*3. 

* Noble p. Brett, 24 Beav., m ; 26 Berw., 23». 

1 Jervis v, Wolferstan, L, 3{,, IS Eq t> IS. 

4 Peterson v. Peterson, L. It,, $ Eq. f 111, 

K ' Fordliom % Wallis. 10 Hare, 217, 

BILkes r. Broad mead, 2 D, 566; Bid £ way New stead, 3 D, 

F. & 174 

* SyeA Klioflabunda Khau n. H. S, Oomutnl Fatima, 13 B- D. A„ 225 , 

Moousfeee Bumil Buhim c\ Bliuinskeroonmi^ba Bog urn, W It, (F,B.)* GO. 
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A trustee is liable for a, breach of trust, even though 
there wm no consideration and the trustee himself is the 
author of the trust. 1 Ami if any person assumes to act 
as a trustee, and in so doing injures the trust-fund, he 
will be responsible, though lie was never properly ap¬ 
pointed. 2 

The Ocmrfc does not inquire whether the trustee has 
gained any particular benefit ; but fastens upon him an 
obligation to make good the situation of the cestwi que 
trust? “It Iras hem the constant habit of Courts of 
Equity” said Lord Kedesdale/ “to charge persons in the 
character of trustees with the consequences of a breach of 
trust* and to charge their representatives also, whether 
they derive benefit from the breach of trust or not.” 4 
A trustee will not be charged, as a mortgagee, for what 
he has or might have received; 0 he will not be charged 
with imaginary values, 7 for he h a mere stake-holder® 
But i t there is wilful default/ or very supine neglect/ 
he may be charged with more than he received, but the 
proof must be very strong. 7 

If the trustee is about to abscond, the cesivl que trust 
may apply under chap. XXXIV of the Code of Civil 
Procedure that the trustee may give security, and the Court 
may; if it thinks lit, issue a warrant to arrest the trustee 
and bring bini before the Court to show cause why he 
should not give security for his appearance. The Court 
would probably only exercise its jurisdiction under this 
chapter if the cestui que trust had a vested interest, and 
would not interfere where the cestui que trust's interest 
was contingent A present vested interest, though cap¬ 
able of being divested* would be sufficient/ 

If a trustee dishonestly misappropriates or converts 
trust-property to bis own use, or dishonestly uses or dis¬ 
poses of that property in violation of any direction of 

1 Dr osier t*. Brerekm* 15 Beav, T 221. 

* ttackfiitm v 4 Sidd&L H> Sim., 297 ; i Mm. k Q., G07 i Life Association 
of Scotland ' 3Mdal, B J>eG. F. k J,. 58 ; Aveliua r. Melhuiah, % DeG. 

J k. S. f £88 - lienueasey r Bray, 33 Bear., tM>. 

s Dorn ford v Dorn ford, 12 Vos,, 129. 

1 Adair v. Shaw, 1 Sch & Lef., 272, 

s Seo also Raphaels. Boehm, J3 Ve^., 411. 490 ; Moons v. Do Bernales, 

1 Rtm, 305; Lord Monfcford v. Lord Ctulog&n, 17 Vos,. 489, 

* Harnard r. Webster, Se). Cb. Cte, 53, 

; Palmer «t J onea, I Yem t 144 . 

' Pjrbus Smith, I Yes, ,T , D> 3 . 
a See Uowkiufi c. Kowliiue, l Dr. A Sm., jo. 
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law proscribing the mode in winch such trust is to be Lwyiom 
discharged, or of any legal contract, express or implied, vtL 
which he lias made touching the discharge of such trust, 
or wilfully suffers any other person so to do, he commits 
criminal breach of trust (Act X.LV of 1800, s. 405), and is 
liable to be punished with imprisonment of either descrip¬ 
tion fora term which may extend to three years, or with 
fine or with both (s. 400). And the Code contains provi¬ 
sions, (ss. 407, 408, 40!)) regarding criminal breach of trust 
by a carrier, wharfinger, or warehouse-keeper; clerks or 
servants, public servants, bankers, merchants, or agents. 

At one time it was held in England, that a trustee could 
not be punished for stealing the trust-property, as he is, 
according to English law, the legal owner, and a man cannot 
steal his own property. This absurdity has, however, been 
done away with by 24 and 25 Viet,, c. 06, ss, SO, 80; and 
a trustee m England is now liable criminally as well as 
civilly. 

A refusal to give up land alleged to have been mort¬ 
gaged, the mortgage having been denied, cannot be treated 
as a dishonest misappropriation of documents of title 
amounting to a criminal breach of trust under s, 405,’ 

If a professional adviser wilfully advises a broach of Liability of 
trust, he will be liable to be suspended from practice. 2 
And a trustee, also a professional man, who commits a 
breach of trust, is liable to the same penalty. 3 * 5 But the 
breach must be wilful; and a professional man acting 
under instructions from the trustees, will not, as we have 
Been, bo liable as a constructive trustee, unless ho is aware 
of the intended breach of trust. 1 ’ 

If a trustee is ft member of a firm, and pays trust- partner, 
moneys into the partnership account, the other partners 
will bo liable for any loss occasioned by the breach of 
trust;* and if one of a firm of solicitors in transacting 
business with trustees practises a fraud upon the trustees, 
the co-partners are liable. 3 

If trustees neglect to take possession of the trust-property, L«by 
and to pat it in position of security, they have committed acc!det,t * 

1 T*e(j. r. Jaifir Nailc, 2 Bom. H. 0. IL, 133. 

* Goodwin v, Oosnel l. 2 Coll. 457* 

1 hh re Chandler, 22 Beav„ 253* 

* Barrma v. Addy, "L. R., 9 Oil,, 214, 

5 Eager r t Barnes, SI Refty*, 579 l 

* Lewiii; 7th EdiLj 770. 
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Lecture a breach of trust, and will be liable for loss, even by hr 6, 
Y1L lightning, or any other accident/ 

Neglect t a if a trustee neglects to follow a direction to accumulate 

obey diirec- dividends/ to enforce a transfer of stock. 1 * 3 or to sell, and in 
!riltrJmfiiH consequence the property becomes deteriorated in value, he 
of trust, will he liable for any loss that may happen. 4 * * So, if he neg¬ 
lects to register or to execute a power which it was his 
duty to execute, he will be liable for loss/ 

To pay If a trustee suders a policy of insurance to become for- 
ptmlumB* f e j^q through neglect to pay the premiums, he is bound 
to make good the loss to the cestui que trust? But if a 
trustee has no funds in hand, he will not be liable* 7 If he 
advances the premiums himself he will have a lien on the 
policy* 8 * If there are no means of keeping up the policy, 
the Court will direct it to he sold/ 

Sale toput- If a trustee has wrongfully sold the trust-estate to a 

v-!iu^bk' >r purchaser for valuable consideration without notice, the 
collide™- cestui qm trust may ei ther compel the trustee to purchase 
o‘Ti^dce" °^ ier l^Rds of equal value* which lands will be held upon 
°’ ,t the trusts originally provided, 10 or be may take the proceeds 
of the sale with interest, or the present estimated value of 
the lands sold, after deducting any increase of price caused 
by subsequent improvements/ 1 

Agent* As a role, au agent appointed by a trustee cannot be 
made accountable for any losses iuciured by him while 
acting as agent/ 2 If, however, lie goes beyond his author¬ 
ity as an agent* and loss ensues, ho will bo liable as a 
constructive trustee. 13 The trustees are responsible for the 
acts of their agents, and must be made parties to a suit 
to recover moneys lost by the agent/ 1 

1 Cfaffrey -?< Darby, 6 Yen., 4#6 i see also Cocker r Qtiayle, 1 R. &. M, t 
r,?t3 ■ Fyler t\ Fylet. ft Reav., 568 ; Kellaway Johnson, 5 Beav., 321 ; 
Munch v. Cockerell, 5 M k Cr.* 212 ; Gihbms . Taylor, 22 Ee&v., 3M. 

* Pride mFooks, 2 Besw., 430* 

= Fenwick v. Greetiwell. 10 Beav +J 412. 

1 Devalues r* Robinson* 24 Boa v. f BG , Suulthorpe t>. Tipper,. L* B., 
IB Eq., 232; In r<? Herrington, L. R, IB Ch, Div., 664* 

Lew ixu 7th Edn., 77 L 

a Lewi a! 7 tii Edn,, 771, citing- Marriott tf, Ki liners ley, Tami., 470, 

7 Ho 1x1 ay v. Peters (No 3), 28 Eeaio, GOB; see, however, Kangdpn 
Cattleman r 46 L. J. t Ch., 448. 

* Cl Lick v. Holland, 29 Eeav., 273, 

D HiP 4 Tcenery. 23 Beav., 16. 

M See Le vin, 7th Bdn,, 770. 11 2Hd * 

u Morgan Stephens, 3 Cliff., 235: Marshall r. SI ad den* 7 Hare* 428, 

M Morgan r. Stephens* 3 GIB* . 235 ; Hardy i\ Caley. 33 Bear., 3&>* 

** Robertson t. Armstrong, 28 Beav., 123. 
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A firm of solicitors having been employed by the trus- Lxcivna 
tees of a will to receive the proceeds of the testator's real V!I 
©state which had been taken by a Railway Company, paid 
over the money to one of such trustees without the receipt 
or authority of the other. The money having been lost to 
the estate by the insolvency and death of the trustee to 
whom it was paid, it was held, that the receipt of one 
trustee only (though also an executor) was not a sufficient 
discharge to the solicitors for the money which they had 
reeel ved by the authority of the two, and that they were 
personally liable to make good the loss which had resulted 
to tbo trust-estate from such improper payment. 1 

The tendency of recent decisions is to avoid making an 
agent responsible, unless there has been dishonest know¬ 
ledge on his part. In Barnes v, Addy 3 Lord SeJborne, r. 

Ir,G ; said: tc It is equally important to maintain the doctrine 
of trusts which is established in this Court, and not to 
strain It by unreasonable construction beyond its due and 
proper limits, There would be no better mode of under- 
mining the sound doctrines of equity than to make reason¬ 
able and inequitable applications of them, 

“ Now in this case we have to deal with certain persons 
who are trustees, and with certain other persons who are 
not trustees. That h a distinction to be borne in mind 
throughout the case. Those who create a trust clothe the 
trustee with a legal power and control over the trust-pro¬ 
perty, imposing on him a corresponding responsibility, 

Thai responsibility may no doubt be extended in equity to 
others who are not properly trustees, if they are found 
either making themselves trustees th son tort , or actually 
participating in any fraudulent conduct of the trustee to 
the inj ury of the cestui quo trust. But, on the other hand, 
strangers are not to he made construct! ve trustees merely 
because they act as the agents of trustees in transactions 
within their legal powers—transactions, perhaps, of which 
a Ooir 'j of Equity may disapprove, unless those agents 
receive and, become chargeable with some part of the trust- 
property, or unless they assist with knowledge in a dis¬ 
honest and fraudulent design on th© part of the trustees. 

Those are the principles, as it seems to me, which we must 
bear in mind in dealing with the facts of this case. If 
those principles were disregarded, I know not how any one 

3 Ler fj* Satikey, L. R f 15 Eq*, 204, 2 L> R., 9 Ch., 251* 
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Lecture could, in transactions admitting of doubt as to the view 
vii. which a Court of Equity might take of them, safely dts- 
charge the office of solicitor, of banker, or of agent of any 
sort to trustees. But on the other hand, if persons dealing 
honestly as a gents are at liberty to rely on the legal power 
for the trustees, and are not to have the character of trus¬ 
tees constructively imposed upon them, then the transae- 
t ion s of mao kin d can safely be oarr fed tl 1 ro ugh; and I 
apprehend those who create trusts do expressly intend, in 
the absence of fraud and dishonesty, to exonerate such 
agents of all classes from the responsibilities which are 
expressly incumbent by reason of the fiduciary relation, 
upon the trustees/ 1 

Limitation. Limitation cannot be pleaded as a bar to a suit for 
compensation for breach of trust, where the trust is ex¬ 
press, Section 10 of Act XV of 1877 provides, that “no 
suit against a person m whom property has become vested 
in trust for any specific purpose, or against his legal re¬ 
presentatives or assigns (not being a signs for valuable 
consideration) for the purpose of following in his or their 
hands, such property shall be barred by any length of 
time/'’ These words mean, that where a trust has been 
created expressly for some specific purpose or object, and 
property has become vested in a trustee upon such trust 
(either from such person having been originally named 
as trustee, or having become so subsequently by operation 
of law), the person or persons who for the time being may 
be beneficially interested in that trust, may bring a suit 
against such trustee to enforce that trust at any distance 
of time, without being barred by the law of limitation, 1 
The words ‘in trust for a specific purpose* are intended 
to apply to trusts created for some defined or particular 
purpose or object as distinguished from trusts of a general 
nature, such as the law imposes upon executors or others 
who hold recognized fiduciary positions ; they are user! hi a 
restrictive sense to limit the character or nature of the trust 
attaching to the property which is sought to he followed. 1 ' 

In this country, suits between a oestui que trust and 
trustee for an account are governed solely by the Limita¬ 
tion Act; and unless they fall within the exemption of 

1 Kb&rotlemoiioy Dossee t. Doorgmiionay Dossoe, I, L. R-, I Oalc.*1*55, 
pt r Gitrth, C. J. 

5 Gr&euder ChumW G-iiose r. Mackintosh/ l. L, .It,, I Cnlu,, $07 st-o 
Ltiwin, 7tli jBdii., 7till 
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n. 10, are liable to become barred by some one or other of Lect muz 
the articles in the second schedule of the Act* To claim ^1L 

the benefit o£ that section, a amt against a trustee must be 
for the purpose of following the trust-property in his 
hank If the object of the suit is not to recover any 
property in specie, but to have an account of the defend 
ant s stewardship, which means an account of the moneys 
received and disbursed by the defendant on the plaintiff h 
behalf and to be paid any balance which may be found 
due to him upon taking the account, it must be brought 
within six years from the time when the plaintiff had first 
a right to demand if* 1 

In I860, certain shares in a company then formed were 
a 11otted to on t h e u uderstandi ug, as i]m p 1 ain1 1 ft' aj legt id t 
that 120 of such shares should, ou the amount thereof being 
paid' to S. f be transferred to, and registered in the books of 
the company in the names of the plaintiffs* In 1802, the 
plaintiffs completed the payment to S* in respect of the 
shares, and during his lifetime, received dividends in respect 
of the shares. 8\ died in 1870 leaving a will, probate of 
which was granted to the defendant as his ex cu tor. In 
a suit brought by the plaintiffs, after demand of the shares 
from the defendant, and refusal by him to deliver them, 
to compel the defendant to transfer the shares to the plain- 
tiffs, and register the same in their names, the plaintiffs 5 
case was, that the shares had been hold in trust for them, 
and that, consequently, their suit was not barred by lapse 
of time* It was held, that the transaction between 8. and 
the plaintiffs did not amount to "a trust for a specific 
purpose/ 13 

it is a general rule that a plaintiff cannot have an} r wilful 
relief for which no case has been made on the pleadings, 5 d<jfaulL 
and, therefore, if a cestui q ue trust sues his trustee for 
an account, and the plaintiff seeks relief against wilful 
default, he must in his pleadings allege some specific act 
of wilful default and pray for ^sequential relief, 4 and 
he must prove at least one act of wilful neglect and 
default * 

1 Saroda Persia/ Obattopadliya r. Brojo Nath Bli attach arjee, X- L, R*, 

5 Calc*, £U0* 

‘ Ahmed Mahomod Patel r* Adjein OoopJy, 1* L E-, 2 Calc,, 323, 

J Mayer v. Murray, J 7 L. J, # CU. P HOD. 

* Lewin t 7 tli Edn., 772, 

Sleight *?„ Lawson, 3 K, k J., 292, 
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If at the hearing no act of wilful default is proved, 
and on taking the ordinary accounts* documents are dis¬ 
covered which might have .shown wilful default, the Court 
will not direct any further inquiry m to wilful default, 1 
But if the plaintiff pray an account with interest, and at 
the original hearing an account is directed, arid in the 
course of the accounts improper balances appear to have 
been retained, interest on the balances may be asked for 
at the hearing on further directions^ And if relief against 
a breach of trust be prayed, and at the original hearing 
the usual accounts only are directed, but with an enquiry 
who are the parties interested, i t is not too late to ask 
relief against the breach of trust on further directions, 
as before that time the Court was not in a condition to 
deal with the question, 3 

And in a redemption-suit it is not Accessary that the 
plaintiff should charge wilful default; nor is the case 
altered, if the deed, though in substance a security, be in the 
form of a deed of trust. 4 A mortgagor can always have an 
account of rents and profits which a mortgagee in possession 
might, but for his wilful default, have received, though no 
charge of wilful default has been made, the reason being that 
the Court looks with less favour on the ease of a mortgagee 
in possession than on that of a mere gratuitous trustee. 

If the cestuis qua trmtent are persons who are com¬ 
petent to contract/ 1 and they have absented to the wrong¬ 
ful act on the part of the trustees, the Court will endeavour 
to deliver the trustees from their liability to make good any 

loss,'* f.Rci /watii'isi mm i/mtsttfi/n i will h ova f^v 1 -»* ! ^ 


and the cestuis qua trmtent wilt have to bear it. 


If some of the eestvAs qm trustent are not competent to 
contract, the loss will be thrown, in the first instance, upon 
those who were mii juris and who consented to the breach 
of trust, but the trustees will remain liable to make up 
any deficiency. “ The rule of the Court in all cases is, 
that if a trustee errs in the management of the trust, 
and is guilty of a breach of trust, yet if lie goes out of 
the trust with the approbation of the beneficiary, it must 
first be made good out of the estate of the person who 


J Coopo ®, Carter. 2 1) M, G,, 2^2: and wee Be Fryar, 3 1L & J, p 317 : 
Partington Reynolds, ■% Dre^v., 253 ; 2fe Delcvante, *J Jur fj N. S,, 118 ; 
Brookar i\ Brook- r, 3 Sm. Sc GiflL 475. 

3 Lowin, 7th Idn,, 772. $ Ihni, * /bid, 773. 

A Mayer v* Murray, 47 Xr. J., Ch,, 608. 5 See Le win ,7th 783, 

* See Agauoor y t Hogg, Boul.. 38 : Brice n. Stokes, 11 Yes., 324j 
Thompson r. Llncb, 22 Bear., 324; S D. M. G,, 5GQ. 
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consented to it.” 1 And the Court will enquire whether 
and when the cestui que trust had notice of the breach 
of trust.''' No man, having a right to require the per¬ 
formance of a duty, who becomes a party to the delay in 
the performance of it, can complain of any consequences 
which may arise from such delay. There is a marked dis¬ 
tinction between the degree of knowledge and sanction 
net weary _ for the purpose of exonerating a trustee from 
that which was clearly a breach of trust, and that which 
is necessary to preclude the cestui que trust from com¬ 
plaining of that not being done, the omission to do which, 
with the concurrence of the cestui que trust , never consti¬ 
tuted a breech of trust. In the first case, it is used to 
release a right and discharge an obligation already per¬ 
fected by the breach of trust; in the latter, only to pre¬ 
vent a right from arising from the non-performance of a 
duty which it was competent for the cestui que trust to 
dispense with. 3 “It is established by all the ‘cases," said 
Lord Eldon, 4 “ that if the cestui que, trust joins with the 
trustees in that which is a breach of trust, knowing the 
circumstances, such a cestui que trust can never complaint 
of such a breach of trust. 1 go further, and agree, that 
either concurrence in the act, or acquiescence without 
original concurrence, will release the trustee?; but that 
is only a general rule, and the Court must inquire into 
the circumstances which induced concurrence or acquies¬ 
cence; recollecting in the conduct of that inquiry, how 
important it is, cu the one hand, to secure the property 
of the cestui que trust, and on the other, not to deter 
men from undertaking trusts, from the performance of 
which they seldom obtain either sat, is faction or gratitude.” 

Where trustees alloyed property settled upon the mar¬ 
riage of a lady to remain uninvested in the hands of one 
ol their co-trustees, the lady being aware of the facts, and 
the trustee with whom the money was, subsequently be¬ 
came insolvent, it wan held, that the co-trustees had been 
guilty of a breach of trust, but that the lady was debarred 
by acquiescence from obtaining any relief from them. 5 

Tra-fford «■; Boehm, 3 Atk144, ptr Lord If ardwicko; Bold Stout ford t- 
Lor.i Cadog&D, 17 Ves, T W Yeu., 635 ; Boofcii &. Booth, I Boav , 130, 

z Erotifedhurst t. Bnlg-uy, 1 Y, & 0> C. Cv f 16* 

3 Munch v. Cockerell. 5 My, & Or., 207, 218. 

* Walker r* SymoacU, 3 Svvattst,, I, 04. 

* Jonei V* Hig-gims, L, E., 2 Eq, } 538, 
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ACQU1E S CE NCE* 


Lecture If the trustees have induced the cestuu que fniMenl to 
VI1 - assent to the breach of trust byfraud, tlieir liability with 
Frftfld br course, remain unaltered. 1 * 3 

trustee^ If cestuis que tfustent, who are not competent to eon- 
®y'«*«*• tract, fraudulently induce their trustees to commit a 
qua m, bleach of trust, they are deb$md from afterwards calling 
upon the trustees to make good any loss/* 

Aoqmea- OeMuis qve teas tent may debar themselves from obtain* 
ceuce * mg relief .in respect of a breach of trust either by direct 
acquiescence in the act/ or else by standing by and allow- 
ing the wrongful act complained of to be done without 
objection, 4 5 

The term acquiescence will have different significa¬ 
tions attached to it, according to whether the acquiescence 
alleged, occurs while the act acquiesced in is in progress, 
or only after it has been completed. “ If” said Thesiger, 
L. J,/ ff a person having a right, and seeing another person 
about to commit, or in the course of committing, an act 
infringing upon that right, stands by in stfch a manner 
as really to induce the person committing the act, and 
who might otherwise have abstained from it, to believe 
that he assents to its being committed, he cannot after¬ 
wards bo heard to complain of the act. This, as Lord 
Cottenham said in The Duke of Lve<h v. Earl of Am¬ 
herst f is the proper sense of the term ' acquiescence/and in 
that sense may be defined as quiescence, under such 
circumstances as that assent may be reasonably inferred 
from it, and is no more than an instance of the law of 
estoppel by words or conduct. But when auee the act 
is completed without any knowledge or assent upon the 
part of the person whose right is infringed, the matter 
is to be determined on very different legal considerations. 
A right of action has then vested in him which, at ali 
events as a general mie, cannot be divested without 
accord and satisfaction or release under seal. Mere sub¬ 
mission to the injury for any time short of the period 
limited by Statute for the enforcement of the right of 

1 Walker r, Syinomls, 3 Swanst*, 1. 

* .See Lowsn, 7th Edti., x s P- 7S'i—-t>. myd^nne p, 128, 

3 Sfcyle:-Mt?. Guy, I Mac. and O*, 427 \ Graham t\ Birkenhead Railway 
Co., 2 Mao, and C., 156 ; Kent. %\ Jackson, 11 ISmv., 384. 

1 Duke of Leeds v t Earl of Amherst, 2 Phillips, 123 ; Fkillipson v. 
Catty , 7 Hare, 623 ; Stafford r. Stafford, .1 DeG, and J , £02 ; Jordan v. 
Money, 5 H. L. 0,, 183 ; Eennis r. Young', 2 DeG, and J. T 130. 

5 De Bussohev, Alt, L, R, H Ch. Div., 314. 1 2 Philt, 17,123, 
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action, cannot take away such right, although under the Lavptiw 
name of laches it may afford a ground for refusing relief _ ; 
under some particular circumstancesj and it is clear that 
even an express promise by the person injured that he 
would not take any legal proceedings io redress the injury 
done to him, could not by Itself constitute a bar to .such 
proceedings, for the promise would be without considera¬ 
tion, ami therefore not binding/ 11 

In order that acquiescence may be successfully pleaded T)elav ' 
as a bar to a suit for relief in respect of a breach of 
trust, there must have been such delay as amounts to 
laches on the part of the cestwi que trust No precise time 
can ho fixed, but delay for twenty years will disentitle 
the cestui que trust to relief* 3 The onus lies on the party 
relying on .acquiescence to prove the facts from which 
the consent of the cestui que trust m to bo inferred. 3 It 
is not the business of a cestui que trust to inform a trustee 
of Ins duty, and* a cestui que trust will not, therefore, be 
barred on the ground of acquiescence, because he has not 
made enquiries which, if made, would have brought the 
fact that a breach of trust had been committed to his 
knowledge/ 1 2 Nor will he be bound by accepting some 
portion of his claim before suit. 5 A cestui que trust, 
whose interest is reversionary, is apparently not bound to 
take proceedings to rectify a breach of trust, and will not 
be burred by‘acquiescence because lie does not promptly 
act* " Length of time” said Turner, L* ,L* £f where it does 
not operate as a statutory or positive bar, operates, as I 
apprehend, simply a> evidence of assent or acquiescence. 

The two propositions of a bar by length of time and by 
acquiescence are not, as I conceive, distinct propositions. 

They constitute but one proposition, and that proposition, 
when applied to a question of this description, h, that the 
cestui que trust assented to the breach of trust, A cestui 
qm trust, whose interest is reversionary, m not bound to 
assert his title until it comes into possession, but the mere 
circumstance that he is not bound to assert his title, does 

1 Ami &eeLewm.7tih Edn., 73tf« 

2 Thomson v, Eastwood, L. it., 2 App. Gas.. 236, per Lonl Cairns. 

1 Life Association of Scotland 0 * Siddnl, B DcO* V. and J,. 77, per Lord 
Campbell* L. C, 

' Thompson %\ Finch, 22 Beav. f 323 ; 3 0* M. G,, 3GO ; Life Association 
of Sootlftiid 1 1 . Siddat. 2 Do(l. F* and J. r 73. 

‘ Thompson v„ Finch, 22 faeav*, 316 ; H I). M. G,» G60. 

Life Association of Scotland v. Siddal, 3 DeO. F. and J.. 72, 
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hBVExnm not seem to me to bear upon the question of his assent 
V1T ~ to a breach of tru:<t. He is not, .so far as I can see* less 
capable of giving such assent when his interest is in rever¬ 
sion than when it is in possession. Whether he has done so 
or not, is a question to he determined on the facts of each 
partieidar case/' . . * "I am not prepared to say that 

where the trust Is definite and clear, a breach of trust can 
be held to have been sanctioned or concurred in, by the 
mere knowledge and non-interference on the part of the 
cestui que trust before his interest has come into posses- 
Qion/ It is almost impossible to attribute laches to a 
person whose interest is reversionary, because he does not 
sue before it vests in possession, 1 But knowledge of the 
facts may and ought, in some cases, to be presumed from 
great lapse of time. 3 

Cestuis qus trastent , who are competent to contract, may 
InatiojJ, r "release their trustees from liability to account for a breach 
of trust, or they may confirm the transaction, in either of 
which cases they will be debarred from proceeding against 
the trustees/ 

If, however, the transaction in respect of which the re¬ 
lease is given is null and void, the release will not bar the 
Cestui que trust* 

A restiii qm trust who releases the principal in a fraud 
cannot go on against the other parties, though they would 
have been secondarily liable. 5 

Iu order that cestui# que trustent may he debarred from 
obtaining relief in respect of a breach of trust on any of 
the grounds which I have mentioned* they must be com¬ 
petent to contract, must have full information of all the 
facts minting to the broach of trust, must be aware of the 
relief to which they would he entitled in. a Court of Equity, 
and must not have*acted under roinpnUioiL A cestui que 
trust who has lately come of age. should have independent 
legal advice/ 

No snf-rir A trustee, who is liable for a loss occasioned by a breach of 
Sbmch 4 trust in respect of one portion of the trust-property, can- 
i>f truat, not set-off against his liability, a gain which has accrued 

1 Taylor v. Cartwright, L, R., 14 Eq., 176. 

■ Life Association of Scotland t\ SuMah DeQ. F, and J., TV. 

1 FreBt?L r. Hqbsou, & V*s rk KlJl; Wilklhaott t\ Party, I 11 uk9., 27.?; 
Aylwin i?. Broy. 2 Y* and J.. 518 (a) ; Cresawell f, Dewoll, 4 Oiil., 463. 

*' Thomson r, Aastwood, IV. IL. ‘I App. Caa., 215, 

1 Thomson r* Harrison, 2 liro, C, 0., 164* 

* See Lewiu, 7 th Ed., pp., TS9, 790. 
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to mother portion of the trust-property through another 
and distinct breach of trust* 41 when there are two sepa¬ 
rate funds, subject to trusts/* said Kinders! ey, V* Q, 1 "' and 
the trustees commit a breach of trust us to one, by which 
it is lost, I think it is impossible to permit the trustees to 
say ‘ we have improved the other fund, and that fund is 
bound to make up the loss on the other/ That 1 cannot 
hold. If the trustees have lost one part of the settled 
fund*, they must answer for it, whatever maybe the im¬ 
provement of the other part/' 3 

One trustee is not as such liable for a breach of trust 
committed by his predecessor^ or by his co- trustee. The 
leading case upon this point is Townletj v. Sherborne* where 
it wm resolved by all the Judges ,“ that where lands or leases 
ware convoyed to two or more upon trust, and one of them 
receives all, or the most part of the profits, and after diefcht 
ordecaycth in Ms estate, his co-trustees shall not bo charged, 
or be compelled in this Court (the Court of Chancery) to 
answer for the receipts of him so dying or decayed, unless 
some practice, fraud, or evil dealing appear to have been in 
then* to prejudice their trust; for they being by law joint 
tenants or tenarits-in-coinmon, every one by law may receive 
either all or as much of the profits as he can come by, and 
if two executors bo, and one of them waste all, or any par6 
of the estate, the devastavit shah, by law, charge him only, 
and not his co-executor ; and m that case, tqwilm $eouituv 
legem, there having been many precedents that one execu¬ 
tor shall not answer, nor be charged for the act or default 
of hi a companion 

“ And it is llo breach of trust to permit one of the trustees 
to receive all or the most part of the profits, it falling 
out many times that some of the trustees live far from 
the land j, and one put in trust out of other respects than 
to be troubled with the receipt of the profits,"* 

And it was further resolved, that rt if, upon the proofs or 
circumstances, the Court be satisfied that there be dolus 
ru/zlu#, or any evil practice, fraud, or ill-intent in him that 
permitted his companion to receive the whole profits, he 
may be charged though he receive nothing.” 

‘ Wife* %k Gresham. 2 Drew., 253, p, 271. 

3 See also Dimes tn Scott. 4 ILum, 195 ; Fletcher v. Green. 33 Beav., 126, 
a Tebba r Carpenter, 1 MadcL, 290. 
i Bridgman. 35. 

Williams v, Nixon, 2 Bcav*, 47;2, 
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It is now Rett led, overruling tit e earlier ca.se-., that a fcrus- 
tee who joins with his co-trustees in a receipt for trust-numey 
when it is indispensable that he should do so for conform¬ 
ity, will not, from that act alone, he made liable for any 
misapplication of the trust-property by his co-trustees into 
whose hands it comes. “ It seems,” said Lord Cowperj “to 
be substantial injustice to decree a man to answer for 
money which he did not receive, at the same time that the 
charge upon him by his joining in the receipts is but no¬ 
tional.' " “ When the administration of the trust is vested 

in co-trustees, a receipt for money paid to the account of 
the trust must be authenticated by the signature of all the 
trustees in their joint capacity, and it would be tyranny 
to punish a trustee for an act which the very nature of his 
office will not permit him to decline.” 0 The trustee who 
seeks to be discharged from liability, on the ground that lie 
only signed the receipt for conformity, must show that the 
mime ^acknowledged to have been received by all, was in 
fact received by the co-trustees, and that he only joined 
for conformity/ 1 * 3 A joint receipt will charge trustees in 
sofitZo each, if there is no other proof of the receipt of the 
money. As if a mortgage is devised in trust to three trus¬ 
tees, and the mortgagor, with his witness, meets them to 
pay it off; the money is laid on the table, and the mort¬ 
gagor, having obtained a reconveyance and receipt for his 
money, withdraws, each trustee is answerable in aoildo. k 

And ’ where it cannot be distinguished how much was 
received by one trustee, and how much by the other, each 
will be charged with the whole; for, in such case, the 
trusteed are to blame lor not keeping distinct accounts. It 
is )iko throwing corn or money into another’s heap, where 
there is no reason that he who made the difficulty should 
have the whole; on the contrary, because it cannot bo dis¬ 
tinguished he shall have no part/ 

But though a trustee joining in a receipt, fojp conformity 
may, under certain ciinrannstances, escape liability for loss 
incurred by the acts of his co-trustee, ho will remain liable, 

1 Fellows v.' Mitchell, 1 p. Wins.. 82. 

* Sco also Brice r, Stokes, 11 Vea.. 21!); hi re Fryer, 3 K. and J., 
317 ; ami Lewis, 7tli IM., 252, where the coses arc collected, 

3 Re\ y iu , 7 th Liliu, iM2. 

* Brice Stdfca, 4 Ves.,, 324. 

* Wesfcley *\ Cleric. I E<Ien, 359, 

9 Fellows v. Siiiohellj t P, Wmg (| 33, 
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if he allows the moneys for which lie has given a receipt, 
to remain uninvested for a long time, 1 or if he sanbtidtiB 
an improper investment. 2 u Though ” said Lord Eldon, 11 
“ a trustee is safe, if he does no more than authorize the 
receipt and retainer of the money as far as the act is within 
the due execution of the power, yet, if it is proved that a 
trustee, under a duty to say, his co-trustee shall not retain 
the money beyond the time dining which the transaction 
requires retainer, and says, with his knowledge, and there¬ 
fore with Ids consent, the co-trustee hm not laid it out 
according to the trust, but has kept it, or lent if in opposi¬ 
tion to the trust, and the other trustee permits that for 
ten years together, the question turns upon this—not 
whether the receipt of the money was right, hut whether 
the use of it, subsequent to that receipt, was right after 
the knowledge of the trustee, that it had got into a course 
of abuse . . As soon as a trustee is fixed with know¬ 

ledge that his co-trustee is misapplying the money, a duty is 
imposed upon him to bring it back into the joint custody of 
those who ought to take better care of it. It Is the duty of 
a trustee who signs a receipt fur conformity and allows the 
trdfSt-meney to get into the hands of his co-trust^, toascer 
tain for what purposes the money is required, and person 
ally to ascertain that it has been duly invested, it is not 
enough for him to rely upon a statement by the co-trustee 
that such is the case.” 4 

The law on the point now under consideration was dis- 
cussed at some length in Walker v. Symontfa? There a 
sum of money secured upon a mortgage was assigned to 
three trustees* 'Donnithome, Griffith, and Symeads, upon 
certain trusts. The mortgage was paid off in 1791 , and the 
proceeds, with the approbation of Griffith anil JSymonds, 
came into the hands of Domiithorne, who invested it in 
soeuriib s of the East India Company, which were paid oil 
in 1795. DoimiHiome again received the money. The co- 
trustees allowed Don ni thorns to retain the money, taking a 
bond from him, be promising to give a mortgage over some 
landed estates belonging to him, This he never did, and 
died in 1796 insolvent; a bill by the cestui* que trustent 

1 Brice Stokes. 31 Vee*< 31Q. 

a Thompson t». Finch. 8 B. M. G., 560. 

a Brico r. H Ves, t 3HK _ 

* H ■ nbury v. fGrUsrtMl, 3 Sim.,265 ; Thompson r. I rneh, 8 I). M, 

* 1 Swantrt,, 1. 
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Lecture against Griffith and Symouds, iorset aside a compromise of 
^ JL the breach of trust on the ground that it had been fraudu¬ 
lently obtained, was dismiss*. d T Sir William Grant, M. B. t 
considering that the fraud had not been proved. His 
Honor said, p. 41 ; (C What are the transactions ? The money 
had been properly laid out; it had been paid in without any 
act of the trustees; the trustees did no act to call in the 
money or change its situation ; they were obliged to receive 
it; so far they were blameless* It came to Donnithorne.s 
hands, and the trustees were nob to blame in lotting it come 
to hia hands ; but they might have afterwards made them 
selves responsible, by merely not doing what was incumbent 
on them; by permitting the money to remain a considera¬ 
ble-time in the. hands of their eo-trustee, they might, with¬ 
out any positive act on their part, have marie themselves 
liable ; that will depend oo the degree and extent of their 
laches in suffering the money to remain in the bauds of the 
trustee* Brim v. Stokes 1 proceeds upon the doctrine, that 
a trustee may become liable by knowing that his cm trustee 
had the money, and leaving it there* They being autho¬ 
rized to put the money out on mortgage, it would be rather 
hard to .say they were guilty of laches by givingDormithorne 
a little time to find a mortgage, taking hi a bond in the 
meantime.” On appeal the decision of Sir William Grant 
was reversed, and an enquiry was directed as to the acts of 
the trustees as to the receipt and placing out of the trust* 
moneys up to the date of Donnitlrormfs death. On the ease 
coming on for further directions, Lord Eklou said:' 4 “The 
case comes back with a report stating a clear breach of 
trust in leaving the trust fund in the situation represented 
from 1701 to 1793 and from 1793 to 179m The report- 
states that the money was laid out with the consent of the 
trustees, in India bills, payable to Donnithonie; a palpable 
breach of trust, by placing the fund under his control, secured 
by little more than a promissory note payable to himself. It- 
was probable that in 1793 he wou 1 d recrive the mo 11 e\■, an d 
if would be lodged in Ids hands,—-and I repeat, that although 
the Court in directi ng an inquiry will proceed as favour¬ 
ably as it can to trustees who have laid out the money on 
security from which they cannot with-activity recover it, 
yet no Judge can say that they are not guilty of a breach 
of trust, if they suffer it to lie out on such a security during 


* II Ye*,, sio, 
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so long a time, 1 . . . The trustees were guilty of a broach Lpct^ uk 

of trust in permitting the money to remain on hilis payable 
to Doxuouthome alone, and in leaving the state of the funds " 
nriaseertained for 6ve years. 2 . . - The Master of the Rolls 

seems to have thought that the only breach of trust was 
taking the bond; that was a breach of trust; but he 
says, and I think rightly, that if he had not found other 
grounds for dismissing the bill, inquiry would have been 
necessary. I agree with the Master of the Rolls, that 
inquiry might, on the principles of this Court, have dis¬ 
charged the trustees in given circumstances from breach 
of trust If, without further participation, they in 1795, 
had found that they, being implicated in no breach of 
trust till that time, had a co-trustee who had been guilty 
of a shameful violation of his duty, and immediately 
exerted themselves to obtain from him a mortgage, which 
v/as their object at that time, and used their utmost efforts, 
instead of filing a bill in this Court against him, which, 
perhaps, might have destroyed his means of giving security, 
f should have hesitated long before I charged them, if 
inquiry had satisfied me that for a simple contract debt 
due to them they had taken a bond and a mortgage, in¬ 
stead of instituting a suit, with the rational hope that by 
means of the bond and the mortgage they should obtain 
payment from their co-trustee ; in such circumstances, J 
should readily agree with the Master of the Rolls, But 
when they take no steps on the arrival of the period at 
which the bond becomes-payable, and choose to communi¬ 
cate to the cestui qite trust that they have taken a bond, 
but not what is the effect of it. that is not a communica¬ 
tion which eau entitle them, in this stage of the cause, to 
insist on circumstances! of which, if inquiry had been direct¬ 
ed, they might possibly have availed themselves for their 
protection 

Where a trustee joins in signing a cheque, or does any Trustee 
other act to place money in the hands of his co-trustee, ol> 
a person employed by the trustees in a duo course of busi- ve nituee, 
ness, for the purpose 1 , of being applied in a due execution of 
the trust, such act being required for the purposes of conve¬ 
nience, and the money be lost, if no case of negligence in 
not making inquiry as to the proposed application of the 


1 Page 67. 


4 Pago 71. 
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L^cTintK money, or looking after the application of the money, be 
, V1L niade against the trustee, 1 * 3 he wil! not be liable." " It will be 
found to be the result of all the best authovitka upon the 
subject," said ,Lo-d Gotten hum; "that though & personal 
representative, aeiing strictly within the line of Ms 
duty, and exercising reasonable oare and diligence, will 
not be responsible for the failure or depreciation of the 
fund in which any part of the estate may be invested, 
or for the insolvency or misconduct of any person who 
may have possessed it, yet if that line of duty be not strict¬ 
ly pursued r and any part of the property be invested by 
such personal representative in funds or upon securities 
not authorised, or be put within the control of persons who 
ought not to be intrusted with it, and a loss be thereby 
eventually sustained, such personal representative will 
be liable to make it good, however unexpected the result™ 
however little likely to arise from the course adopted—and 
however free such conduct may have been from any im¬ 
proper motive. Thus, if he omit to sell property when 
ife ought to he sold, and it bo afterwards lost without any 
fault of his, he is liable ; 4 * or if he leave money due upon 
personal security, which, though good at the time, after- 
wards fails,. 6 And the ease is stronger if he be himself the 
author of the improper investment, as upon personal secu¬ 
rity, or an liUautborized fund. Thus, ho is not liable, 
upon a proper investment in the 3 per cents, for loss 
occasioned by fluctuations of that fund,® But he is for 
the fluctuations of any unauthorized fund. 7 So, when the 
loss arises from the dishonesty or failure of any one to 
whom the possession of part of the estate has been en¬ 
trusted. Necessity, which includes the regular course of 
business in administering the property, will, m equity, 
exonerate the personal representative. Bat if without 
such necessity lie be instrumental in giving to the person 
failing possession of any part of the property, he will be 

1 Underwood v. Stevens, 1 Mer., 713 ; Haiftmry v. Kirkland. a Sim., 

: Brice v. Stokes, 11 Vca.. Si 9 ] Hevretfc v. Foater, G lion/., ?M, 

* Bacon o, Bacon, 5 Vm., 331 ; Terrell v. Matthews* 11 L. X, X. S. t Oh., 
31 ; BroMhuret t\ Balg'uy, l X, and 0, C. 0., 28. 

3 Clough v, Bond. 3 My. and Cr., 436, 

1 Phillips j r Freem. OH. On,-., 11. 

4 Powell tf. Evaiis,o Vei., 939 ; Tsbbst?. Carpenter, 1 jtfadd,, 230. 

* Peat v. Crane, 2 Pick, 439, 

' Hancom v, Allen. 2 Dick, 498; Ifowe t>, Enil of Dartmouth, 7 Ve»,, 
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liable, although the person possessing it be a co-executor or 
co-admiuhtiator/" ] 

formerly it was e-'iisidered that an executor joining in a 
receipt for conformity made hitnself liable; for there is no 
necessity for him to do so, as the receipt of one executor is a 
suilidenfc discharge, whereas the receipt of one trustee is not/ 
But this rule lias since been modified. In Walker v. 
S'jitiifnds H Lord Eldon said: <l Without going through all 
the cases, it is obvious that primd facie there is this distinc¬ 
tion between executors and trustees, that one executor can, 
and one trustee cannot, give a discharge : and it may fre¬ 
quently happen, as in Brioe v. Stokes 1 2 * 4 it actually happened, 
not only that one trustee cannot give a discharge, but that 
the instrument of trust provides that there shall bo m> dis¬ 
charge without an act in which all the trustees join* Exe¬ 
cutors seem formerly to have been charged on much stricter 
principles, if they joined unnecessarily, though without tak 
mg control of the money ; that rule is now altered : whether 
the alteration is wholesome may be a question. It may 
he laid down now, m in Brim v> Stokes* that though one 
executor has joined in a receipt, yet wh ether he is liable shall 
depend on his acting* The former was a simple rule, that 
joining shall be considered as acting ; but in the cases since 
the rule, that join ing alone does not impose responsibility 
scarcely two J udges agree/' And in Joy v. Campbell 
Loril Rcdesdale said: ^ The distinction seems to ho this, 
with respect to a mere signing, that if a receipt he 
given for the mere purpose of form, then the signing will 
not charge the person not receiving; but if it be given 
under circumstances purporting that the money, though 
nut actually received by both executors, was under the 
control of both, such a receipt shall charge; and the true 
question in all these eases seems to have been* whether the 
money was under the control of both executors* If it was 
so considered by the person paying the money, then the 
joining in the receipt by the executor, who did not actually 
receive it, amounted to a direction to pay liis co-executor; 

1 Etcafford r. 0 ftfleoyne, II Yes,, 333 : Lord Ship brook a. Lord H in oh in- 
brook, li Yes*, 253 ; Underwood v, Stevens, 1 Bier., 712 \ Hanbary i\ 
Kirkland, 3 Sim*. 

y Boa Le ’triu, 7bii Mu,, 246 ; and the notes to Townley v. Sbor boras, 

2 Wh* and Tudor, 3rd Ed,, 820, where the earlier eases are collected. 

1 3 Swanst,, id 4 U Yes., 31tt« * Ibhl, 

41 1 Sot. and LeL, 311. 
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Lkctchf for it could have no other meaning, FTe became responsible 
W1 for the application of the money just as if he had received 
it, ' And in Doyle v, Blake 1 his Lordship said : '* The true 
consideration in a question of this kind is, whether the 
executor who merely joins iu the receipt -had a control* 
and liia joining in the receipt h evidence of rliat control, 
although the. money was actually received by the other/’ 
The principles, therefore, which govern the case of trustees 
joining for conformity will apparently be applicable, and 
an executor will not be responsible for joining, so long ms 
he acts subsequently i n a proper manner. Thus an executor 
indorsing a bill of exchange, ' or joining in a sal * of securi¬ 
ties 3 in order to enable the co-executor to receive the 
money, will not be liable in the absence of negligence. 
Execatw Executors joining in a transfer to a co-executor upon his 
tain ihftt representation that the money is required for the payment 
nimniy re- of debts, must lake care to ascertain that the money is really 
qutn: ‘ required for that purpose, and will lie liable for negligence if 
it turns out that it was not wanted, or for the portion not 
applied to that purpose, but not for any portion properly ex¬ 
pended, The person to whom the representation is made, 
has imposed upon him at least ordinary and reasonable dili¬ 
gence to inquire whether the rej.presentation is true. 4 In 
Lord Shiphrook v. Lo rd Jlhiekinheook;' which was a ease 
of this nature, Lord Eldon said : This case depends upon 
the principle applicable to trustees. The fund being 
vested in the names of all the executors, it was necessary 
that all should join in the act which placed the pro¬ 
perty in the hands of one of them; and my mind had 
reached this conclusion, that, as these executors could not 
be held answerable for the balance, for which their co- 
executor was to account separately, they had a right to 
contend, at least, that they should be allowed so much of 
the fund as had been applied to the purpose to which it 
ought to have been applied, as they might have been com¬ 
pelled so to apply it. .... These executors ought at 
least to have made some inquiry of their co-executor as to 
what had been doing in the administration. If, making 
that inquiry, they were misled, that is a distinct case : but. 


1 2 $oh. and LeF,, 212. 2 Hoygj v. Blakunmu, E Vea., COS. 

a Chambers tt. M/Lnohm, 7 Ves., 197. 

* Lord L SMpbrook r. Lord HmcLinbrook. 11 Vea., 251; UiHlei:v*ood r, 
Stevens, 1 M^r., 712 ; JTewett v. foster, G Bear*, 

* 16 Vcs. f 477. 
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making no inquiry, they are satisfied with the information Lech; an 
which proves groundless, that he wants the money for the VJL 
purpose of paying debts. They ought to have inquired 
how that could be; and though it h not a consequence 
that they might not place the remainder of the property in 
his hands, it must surely he at their risk, if they were 
a,ware that he had been not acting according to hid trust, 
but grossly violating it ” 1 

The rule that a trustee as such is not liable for a breach Exswior 
of trust committed by Iris co-trustee, extends to co-ex ecu- ^ tiicaii* 
tors, 2 But it is otherwise If he has concurred in the mi sap- acr nf 
plication of the flinch* In Afuckloio v, Fuller 4 a trustee, exeeuit,F * 
who as executor had proved the will, was held to be liable 
to make good a loss incurved by Ids allowing a debt from 
his co-executor to remain outstanding, although the will 
contained the usual indemnity-clause. In Booth v. Booth;' 
a testator bequeathed his estate to his partner Booth and to 
one Batkin upon trust to invest it for the benefit of bis wife 
and children. Both Booth and Batkin proved the will, and 
Booth retained the testator s moneys in the trade, and ulti¬ 
mately they were lost. Batkin took no active part in the 
trusts, but was cognizant of the breach of trust, and took no 
steps to prevent It, It was held, that he was responsible 
for the consequences of the breach of trust. “ The two 
executors,” said Lord Langdale, “ proved the will; they take 
on themselves the trust and the duty of performing it, 

From that moment it was their duty to do all that was 
necessary for the Conversion of the estate into money, and 
to see the dividends dnly applied; but Batkin, unfortu¬ 
nately, did not consoler that by proving the will he had 
undertaken any duty, or incurred any responsibility ; he 
says he proved the will in consequence of the request of 
the widow, who informed him that ho would not thereby 
undertake any duty or be responsible for anything. It is 
important that it should be well understood that no one 
can safely act in that manner, and that the law will not 
permit a party to neglect the duty which by proving the 
will ho has undertaken, f am of opinion that he became 

1 Underwood r. StoveoR, 1 Mer. 712; Bick t , MofEoy, 2 M, and K., 312; 

Wi lit ait? 3 r. N ixon, 2 Uraw 472 ; Hewett v, Foster, (i Bear,* 25W. 

" Haigthoipfi v. Mi If or th, Uro. Blisi,, SIS ; It iky v, Kemmis, 1 L, nuil <L S 
t ,■ SugiL, 122 : Coitsrn r. IS, C, R.. E .1. and H., 2E3, 

1 Rovey -to BLakemuu, i Yes., 5Ut» ; Btiee t\ Stokes, 11 Vest., 312, 

1 Jac., m, * 1 Beav,, 125. 
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Lkci-ubb liable for the performance of dm trusts, and for any const?* 
*' quences arising from a breach of them. Part of the testa¬ 
tor’s property was engaged in trade; that trade ought to 
ha ve been pub an end to, and the property invested, Batkin, 
it a](pears, went to the place of business from time to time, 
and it is, therefore, clear that ho knew that what ought to 
have been done was not performed. He acquiesced, week 
by week, and year by year, ini the breach of trust which his 
co-executor was committing. There is no corrupt motive 
- -no receipt of money which he misapplied to be attri¬ 
but'd to him, but he undertook tho performance of a duty 
which he did not perform. This is'no small blame . a man 
cannot be allowed to neglect a duty which he has under¬ 
taken, He permitted his co-executor to carry on the trade, 
aud consequently must be considered, in this Court, a party 
to this breach of duty. It is said, in extenuation, that he 
. did this from the best motives ; he thought the brother of 
the testator was tire proper person to carry on tho busi¬ 
ness ; he thought there would be more profit made by this 
mode of dealing with the property, and that it was “more 
advantageous for the children. All this might have been 
very right to do, and to acquiesce in, if he had undertaken 
re make good any loss which might occur in the course of 
the experiment; lie could not, however, so act without 
incurring that responsibility if a loss occurred. I am uf 
opinion, on the authorities and on the established rules 
ni the Court, to which it is not necessary to refer, that 
< trustee who stands by' and secs a breach of trust commit- 
fed by his co-trustee, becomes responsible for that breach 
of trust.” 

The authorities on tho question of the liability' of an 
executor who allows his co-executor to retain the assets 


Sty v, 
Guy* 


of thfj testator's estate were discussed in the case of tifijles 
T * Ouy J by Lord Cot ton Lam, His Lordship, after referring 
to various cases, said: i( In the reporter] cases, the loss 
appears to have been of property received by the default¬ 
ing executor after the testators death, and not of a debt 
due from btm before that event; bu t this cannot furnish 
any distinction against the co-executor* in the latter ease* 
a debt due from art executor constitutes part of the assets ■ 
hut over which the co-executor could not have had any 
control; whereas he had the means of watching, and, if 
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necessary, of interfering with the receipt by the defaulting Lecture 
executor of assets after Lhe death. Bj» being passive VII. 
cannot be an immunity for him in the case of assets re- 
eeived, and notin the case of a debt retained; but how 
was this immunity consistent with the admitted liability 
of all executors for losses from negligence, and inactivity 
in not calling in debts due to the estate ? Could passiveness 
be a protection in the case of property lost in the hands 
ot a co-executor, but an offence in the case of property 
lost in the hands of other debtors to the estates ? The 
liability in the latter case arises from the soundest principle. 

If a person named executor does not choose to accept the 
oiiiee, he has only to renounce, or, at least, to abstain from 
proving; hut if lie proves, he thereby accepts the office, 
and becomes bound to perforin the duties oi it, and is 
liable for the consequences of his neglecting to perform 
thorn. Of these duties r principal one is to call in and col¬ 
lect such parts of the estate as are not in a proper state 
ot investment. If lie know% or has the means of know- 
ing, that part of the estate is not in a proper state of in¬ 
vestment, but is held upon personal security only, and 
not necessarily so for the purposes of the will, is it not 
part ot the duty he has undertaken., to interfere and to 
take measures, if necessary, for putting such property in 
a proper state of investment; or is it no part of his duty 
because the property is in the hands of a ci(-executor, and 
not of any stranger to the estate? it is impossible to 
find any principle for nuch a distinction. . . . There rau- 
ii-.'t be one nde applicable to a portion of the estate given 
to the executor upon particular trusts, and another rule 
applicable to another portion of the estate constituting 
the residue given to the executor for the general pur¬ 
poses of the will. In both eases, the executors are trustees 
of the funds they are to administer for the purposes speci¬ 
fied, and their responsibility with respect to each of such 
funds must be the same. . . . From what I have already 
said, it will have been seen that 1 approve of the principle 
of the decisions in Mackloiv v. Fuller? Booth, v. Booth? and 
Lincoln v. Wright? and that I caunot discover any prin¬ 
ciple for distinguishing between losses by not calling in 
debts due from debtors to the estate or balances due from 
executors. These cases establish, that it is the duty of all 

' Jac, J9S. i 1 Beav., 125. * 4 Bear., 427. 
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LwTVRh executors to watch over, and, if necessary, to correct the 
YIL conduct of each other, and the moment that m established, 
~~ all ground of distinction between the two classes of eases 
ceases. Finding, therefore, a principle adopted and acted 
upon for many years and in many decisions, of the justice 
rind grounds of which I fully approve, I cannot feel any 
disposition to shake its authority, because I cannot recon¬ 
cile it with diet* and doctrines of a much earlier date res¬ 
pecting the security of an executor who is passive. I have 
discussed tins case much more at large than any difficulty 
would seem to warrant, because I thought it material to 
draw the attention of those who may hold the office of 
executors, to the doctrine that they cannot safely rely 
upon what they may find in the earlier ea&es. Laying it 
down that a devastavit by one of two executors shall not 
charge his companion, provided he has not intentionally 
or otherwise contributed to it. The later authorities to 
which 1 have referred must show them that passiveness 
will, in many cases, furnish 10 protection; but that neg¬ 
ligence and inattention in not interfering with, and 
taking proper measures to prevent or correct the improper 
conduct of their co-executor, may subject them to respon¬ 
sibilities from which the lab go age of the earlier cases 
might lead them to suppose they were exempt. The co- 
executory appear, in this case, to be free from any moral 
blame; they derived no benefit, but have suffered much 
from the breach of trust of their co-executor; hut they 
knew that part of the testator's property remained in his 
hands, and that it was, therefore, not in a proper state of 
investment: they knew, therefore, that a broach of trust 
by him was actually in operation, and, excepting some 
unprofitable applications for accounts and a settlement, 
nothing was done by them to secure this property so known 
by them to bo in peril/’ 

Liability Under a decree against executors for the common account*, 

Iteciee kn c ' ac ^ & chargeable only with his actual or constructive re- 

coimmm 1 ceipts, and, therefore, in such a suit an executor will es- 
ca p C liability by showing, either that he has been only pas¬ 
sive, or that'ho has only acted so far as it was necessary to 
enable his co-executor to administer the estate; but it is 
otherwise where he is sought to be made liable for wiltoi 
neglect and default. 1 


1 Terrel! t\ Mathews, 1 Mac. ami G. f 433. 
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The principle by which an executor is made liable if he Lecture 
joins with his co-executor in a receipt, is applicable when he v 11 
has received any portion of the testator's. assets and volunfcari- rjnn^cee- 
ly and unnecessarily hands it over to his co-executor 1 So the ;- l! ! y 
executor is liable if he sanction a the property remaining in 
the hands of hh co-exeeufcoiy or does any act by which 
the co-executor gets absolute possession of the assets, and 
which hut for that act he could not have obtained posses¬ 
sion of such as handing over securities, 3 drawing or %n- 
dors!ng a bill of exchange. 4 

When it was unnecessary that he should do so, the pay¬ 
ment over in order to charge must be unnecessary. Under 
certain circumstances, it may be necessary that one exe¬ 
cutor should pay over money to his co-executors, and in 
such a case no liability will attach; as for instance, if the 
payment is made to enable the executor who receives the 
money to discharge debts payable where ho resides* or 
to cany on a trade, 6 or where the executor has no legal 
right to retain the money. 7 

So, the indorsing a bill of exchange made payable to two 
agents who, on the death of the principal, became his 
executors in order to enable one to receive the money, was 
held not to charge the one who did not received 

II by agreement between the executors one is appointed 
to receive and intermeddle with such part of the estate and 
another with such a part, each of them will be charge¬ 
able with the whole, because the receipts of each are pur¬ 
suant to the agreement made betwixt both,® 

Au executor is not liable for any portion of the fund 
which has been properly applied. 1 ** 


' Townsend j\ Barber, t Dick. B5G ; Langford #. Guscoyne, 11 Tes,, 
E33 ; Cknigb r Dixon* & M, and C„ U*7. 

1 Doyle t\ Blake, 2 Seh. ami Lef., 231; Lees v. Sanderson, 1 Sim., 
28 ; Styles % Gay, 1 Mao. and G., 422. 

* Candler r TiBett. 22 Btfftv., 257 

* Sadler i\ Hobbs, 2 Bro. 0. (X, 114 ; Hovey r. Blakemnn, 4 Ym , 608* 
Bacon a. Bar-on, 5 Ves, t 331 ; loy v. Campbell, 3 Set. and Lof t , 

34 L 

* Toplis r. Harrell. 19 Bear.. 123 ; Home r. Pringle, S C. and F. f 288, 
r Davie i\ Sparling, 1 IL and My., 64, 

* Hovey r. Blakemau. 4 Tea., 608. 

0 Gill v. The Attorney-General * Hard, 314 ; Mostsa ■»* Levi. 3 Y. and 

C. Ex., 359. 

Ut Lord Siiipbxook v. lord Hinohiubrook, 11 Yea., 252 ; (4. C.) 16 Vie., 
477 ; Hndetwbod «. Stevens. L Mtu\, 713; Brice r Stoked, II Vee., 328; 
He wet t u, Foster, 6 Bear,, 259* 
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iKcrtiuK If a trusted becomes aware that liw co-trustee threatens, 
vJi ; or intents to commit a breach of trust, it is his duty to 

lfMtmhi- teko steps to prevent it, and, if tietessary, to apply for an 
p'orlarn* J ’ n j miction ullt ^ rs ' 54 of the Sped tie Relief Act, 1 ot 1877. 
of trust. If a breach of trust has been committed, the trustee should 

institute proceedings against the co-trustee to compel him 
to restore the property to its proper condition. 0 

If a trustee conceals a breach of trust,® or refrains from 
taking proceedings, 1 * * 4 ho will be liable for loss. 

{pallia- There is no primary liability in respect of a breach af 
^ Parties to it being equally liable for the whole 
of the loss occasioned by the wrongful net or default, and 
it is no objection to a suit brought by parties seeking re¬ 
lief against a breach of trust, that one of the defendants 
against whom no relief is prayed, may have been a party 
to such breach of trust/' 

If, however, it appears that one trustee took a more active 
part in the breach of trust, the loss as between the trustees 
may be thrown upon the more guilty party, who, or if ho 
be dead, Lis estate, may be ordered to indemnify the passive 
trustee® 

l.imioition The joint liability of trustees may be taken away by 
of liability, ^pj^ga contract, m where it is agreed each trustee "shall 
receive, arid only be answerable for a certain proportion of 
the tniat-estate, in such a case the trustees will only be 
liable for the amount in their own custody* 7 

Where several trustees are involved in one common breach 
of trust, a crntui que trust, suffering from that breach ami 
proving that the transaction was neither authorized nor 
adopted by him, may proceed against either or all of the 
trustees. 8 

Contribu- Should thefc he no distinction between tho guilt of the 
u»u. trustees, and one of them has been compelled to Hear the 

1 See nlao In re Chertsey Market* ft Price, 270* 

“ Franco v Franco, 8 Yea., 75 j Eari Powlet v. Herbert, I Tea, J., 397, 
s lioardwian v. Mo&man, 1 Bm 0. (J., 68. 

* Brice v. Stokes, II Yes., ill9 ; Walker v. Symonds, £ Sir., 41 j Booth 
v. Booth, 1 Beav, t \$i ; William a v> Nixon* 2 Beav. f Aik. 

1 WiiHoa v. Moore, l M and K 127 : affd. on appeal, ih, % 837* 
a Lockhart r. Kelly, 1 DeG* and J,, 47B ; Priestman e. Tindall, 24 Beav,, 
244; Bn tier ?\ Butler, L. ft.. S Ch. Div f , 5o4. 

7 Birla r* Betty, ft Mndd* 00* 

s Walker v. By mauds, H Swau^b.* 7 . 1 ; Attorney-General r. Wiliaon, 1 0. 
and Ph* # 28; Fletcher v* Green, 33 Be&v*, 426; Ex iwrU Noma, L* E.r 

4 Ch. r 580* 
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whole, or a greater portion of the loss, he may Institute a Lecture 
suit for contribution against his co-trustees. * If any of Vll. 

the ceduis oue trustmt have participated in the breach of - 

trust, they must be made parties. 1 * 3 A separate suit must 
be instituted; contribution cannot bo enforced in a suit 
against the true fee to make good the breach of trust. 3 * * 
Where a decree had been passed against several defendants 
with costs, which had been paid by ode of the defendants, 
the Court, on consent, decreed contribution in respect of 
the costs.* If, however, the trustees have acted fraudu¬ 
lently, the Court will not interfere to enforce contribution, 
upon the principle that there can be no contribution be¬ 
tween wrong-doers upon entire damages for a tort.® 

If there is any fund in Court in the suit, which is pay- impmiinl- 
ohlfc to the trustee against whom contribution is sought, the fu ' K) iB 
Court will impound the fund in order to make good what °’ mt ' 
is due from him. Thus, if a fund iu Court is set apart to 
pay & legacy bequeathed to one of two defaulting trustees 
who has paid no part of the balance due from Mm, the 
other, trustee who has paid the whole is entitled co ask 
the Court to impound the fund, in order to make good die 
share of the debt which the person who was both trustee 
and legatee emgh t to hare paid." 

Where several defendants are involved in a breach of CmL\ 
trust, the Court, in decreeing relief in respect of it, de¬ 
crees the costs of the suit against them all, on the prin¬ 
ciple oi giving the plaintiff the greater security for the 
payment, and without regard to the relative degrees of 
culpability in the defendants. 7 

A cestui que trust is often abroad, and then the trustee Trustee 
cannot be sure, that at the time of payment under a i ,n .y"« 
puwer-of-afctorney the eeUfaii que trust is alive; and if he 
were dead, the power-of-attd&ey would be at an end. If, »«orn«y. 
however, the cestui que trust give to the trustee a written 

1 Birfcs Mick!ethwait. 33 Beav., 409 : Wilson i>. Goodman, 4 Ham 

03 ; Josser. Bennett, C 3> If. (!., 609 ; Fletcher v. Green, 33 Bear., 51 S 
AttOi'iiey‘G«iietfil > r . 

3 Jesse t. Bennett, G Ji. M, G. r 
w Fletcher if. Green, 83 Btiuv,, 51 B* 

* Pitt r, Banner, I Y, and C. 0. (1. G70. 

* Lin^ard t?. Bromley, 1 V, and JJ. Ml; Tarieton r. Hornby, I Y, and 

■■ ; Attorney-General r Wilton, 7 Gr. aud Fh., 2S ; Suput tiiuu-h 

■t\ Xmrit Tewari, L L. R, f 5 Calc., 720. 

’ Kirk* C M it id cl; h\v a it. 33 lkhu\„ !(>D. 

: Lawrence r. Bowie, L Phill, HO, 
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direction by deed, or otherwise, to pay money to a parti¬ 
cular person, any payment made under such written 
direction, until it be revoked, and the revocation corner to 
the knowledge of the trustee, would be binding on the 
cestui qae trust?$ executor. 1 * A convenient course, in cases 
of this kind, is to transmit the money + ‘> a bank abroad, 
making \t payable to the order of the a &tid qm trust; 
but where the cestui qm trad is tumble to receive his 
money in person, his direction should be obtained before 
any particular mode of remittance h adopted/ In cases 
to whidb English law is applicable, no trustee, executor, 
or administrator making any payment, or doing any act 
hand fiih y under or in pursuance of any power-of-aUumey, 
shall be liable for the money so paid, or the act so done, 
by reason that the person who gave die power-of-attornoy 
was dead at the time of such payment or act, or had done 
some act to avoid the power; provided that the fact of 
the death, >r of the doing of such act as last aforesaid, at 
the time of such payment or act bond fide done as afore¬ 
said by such trustee, executor, or administrator, was not 
known to him : provided always that nothing herein con¬ 
tained shall in any manner affect or prejudice the right of 
any person entitled to the money against the person to 
whom such payment shall have been made ; but that such 
person so entitled shall have the same remedy against 
such person to whom such payment shall be made, as he 
would have had against the trustee, executor, or adminis¬ 
trator, if the money had not been paid away under such 
power-of-attorn ey. 3 

When any beneficiary's interest in the trust-property 
becomes vested it* another person, and the trustee, not 
having notice of the vesting, pays or delivers trust-pro¬ 
perty to the person who would have been entitled thereto 
in the absence of such vesting, the trustee is not liable 
for the property so paid or delivered. 4 I or instance, if a 
cestui (pie trust mortgages his reversionary interest in a 
trust-fund, the trustee should be informed of the charge 
by the mortgagee, and If he is not informe d, and the 
trustee remains without notice of the charge and pays 

1 Lewin, 7th Ediw328, oitittfir Vance ir. Vance, 1 Reav, t 6f% Harris 
r , Aaher. 2 D«G. and Bin., 41)6 ; XiddiU -v, Parnell, 3 bm. fc 

5 Lewin. 7th Ed«,* 32S. 

» Act XXVIII of isiiu. 8*h 

4 Trust's Bill, s. 29, referring to Under MIL 13G. 
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over the sum charged to the cestui que trust, the trustee Lecture 
will not he liable to the mortgagee, 1 ^ TT - 

An instrument of trust drawn according to the English Tn , t ^~ (y , 
form, whether a will or a deed, usually contains a clause clause, 
declaring that one trustee shall not be answerable h r Use 
receipts, acts, or defaults of his co-trustee, But the proviso, 
while it informs the trustee of the general doctrines of 
the Court, adds nothing to his security against the liabilities 
of his officer A Court of Equity infuses such a clause 
into every instrument creating a trust; it comes, therefore, 
to little in#c than what a Court of Equity will do with¬ 
out any direction; 3 and a person can have no better right 
upon the expression of what would, if not expressed, be 
implied.* 

Such a clause only protects a trustee from liability for 
losses when his acts have been justifiable; as for instance, 
if he invests in a security authorized by the instrument 
of trust, and the security fails, he will not be liable/ 1 

In Bone v. GooM' a testator bequeathed certain property 
to B and C\ and directed them to sell it and invest the 
proceeds for the benefit of D. B and 0 gold the property, 
and the purchase-money was received by B and retained in 
his hands. After the expiration of two years, O called 
upon B to make the investment He was unable to do m f 
became insolvent and the motley was lost C was held 
Habk, although there was a provision in the instrument 
creating the trust that the trustees should not be answer* 
able for any trust-moneys further than each person for 
what he should actually receive. 

In order to exempt a trustee from liability for a breach 
of trust in respect of any of the acts to which I have 
referred, by force of an express declaration in the instru¬ 
ment of trust, the declaration must be of the very strong¬ 
est kind ; and no declaration, however strong, can exempt 
a trustee from liability if he has been guilty of gross mis¬ 
conduct. In Wilkins v. Hogg 7 a suit against two of three 
trustees, to make good tiust-nioneys, &c., they had allowed 
their co-trustee to receive, was dismissed with costs, tlio 
instrument creating the trust having, besides the usual in¬ 
demnity-clause, provided “that any trustee who should 

l 9j$ Jwm» e. Gibbons, 9 Vea., 410; i^ortesciie v m li&raett. 3 AT mid K.. 36, 

t'Svin, 7th IMn., £f)2. * Itohdijii r, Wesler, 29 Bear,, 2L>, 

* Dawson t\ Clarke, 18 Yes* 2134. 4 WCleL 1fl8. 

* Wqrroll v, Harford, 8 Vea, 8. T 3 Giff., 1IG. 
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pay to his co-trustee, or enable him to receive moneys for 
the general purposes of the will, slmll not be obliged to 
see to the due application thereof, or be responsible by 
express or implied notice of the misapplication. 

Section 37 of Act XXVJT1 of 1866 provides, in cases 
to which English law is applicable, that every deed, will, 
or other instrument creating a trust, either expressly or by 
implication, shall, without prejudice to the clauses actually 
contained therein, be deemed to contain a clause in the 
words and to the effect following,—that is to say, if that 
the trustees or trustee fcr the time being of the said deed, 
will, or other instrument, shall he respectively chargeable 
only for such money, stocks, funds, and securities as they 
shall respectively actually receive, notwithstanding their 
respectively signing any receipt for the sake of conformity, 
and shall ho answerable and accountable only for their 
own acts, receipts, neglects, or defaults, and not for those of 
each other, nor for any banker, broker, or other person with 
whom any trust-moneys or securities may be deposited, 
nor for the insufficiency or deficiency of any stocks, funds, 
or seenri ties, nor for any other loss, unless the same shall 
happen through their own wilful default respectively; 
and also that it shall be lawful for the trustees or trustee* 
for the time being, of the said deed, will, or other instru¬ 
ment, to reimburse themselves or himself, or pay or dis¬ 
charge out of the trust premises all expenses incurred in 
or about the execution of the trusts or powers of the said 
deed, will, or other instrument,” 
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Cnaicdy of title-ejects—Right of trustee to reimbursement — Costs — Expense* 
of mtimgemciiit —* Accounts— Advances by trustee — Wrongful act of ngent 
*— Repairs Linn for expenses — Agents have no Hen«— in teres t on advances 

— Advmiceu in respect of different trusts — Person fit liability of tesfui 
qve trust to reimburse —- Indemnity — Suit to recover advances —'Public 
funds Indemnity from gainer by breach of trust — Suit to administer 
trusts — Appeal — Coats*— Application to tourt for opinion in tnanagement 
of 1 rust-property —■ Right to settlement of accounts — General Authority oE 
trustee — Advice of cestui qm trust — What ants trustee may do— Rcpairs 

— Winding up estate — Idamtfcnauce — Coin pounding or refeeemg debts — 

IIow trust-property may bo sold — Conditions of sale — Buying in — 

V jwer to convey — Power to vary investment —■ Power to apply property 
for maintenance — Minora' Acl — Liability of purchaser to see to applica¬ 
tion ul purchase*money — Fines and Recoveries Act — Trustees- and Mort¬ 
gagee^ Powers Act — To whom purchase-money payable — Charge of 
debts — Notice of breach of trust — Suspeotiion of truatefc'e powers alter 
decree. 

The trustees are entitled to have the custody of the Custody of 
instrument creating the trust, and of all muniments of title tiLle ~ toda# 
relating to the trust-ewtati, and it will be a breach of their 
duty if wh$re there is a trust to perform, they willingly 
suffer the title-deeds or muniments relating to the trust- 
property to get out of their possess!on, 1 it being, as we have 
seen, 3 their duty to maintain and defend all suits neces¬ 
sary for the protection and preservation of the trust-pro¬ 
perty, as tor instance, to sue tenants for rent, and for this 
purpose they must have the documents relating to the 
trust. 3 Moreover, if a cestui qm trust for life were allowed 
to have the custody of the title-deeds, he might mortgage 
or convey the trust-property for valuable consideration 
without notice, and the interests of remaindermen would 
be injured. Tn such a case the trustees might, if it ap¬ 
peared that they acted fraudulently or with gross negli¬ 
gence ( be made personally responsible not only to the other 

1 Meux v, Bell, l Hare, £5« <J A/,tv. p. I'M. 

,J Ooofk ■>-. Burton, 11 Jur., Sol: Garner i\ UaBnyngton, 22 Beav., 627 : 

&Umford r. Roberts, L. R., 6 Gn ? JilQ, 
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Li 0Tt:uE mstms que iruslenl, but to third pities . 1 It being the right 
of the trustees to 'nave possession of the title-deeds, they 
may sue to have them delivered up? Trustees are bound 
to produce all cases and opinions of counsel, not intended 
for their own defence, to the astui que trust? 

Ixu^lvL A trustee, as* we shall see hereafter, has no right, in the 
mmbur^e- absence of express stipulation, to charge anything for the 
trouble he incurs in the management of the trust. But 
he is entitled to be reimbursed for expenses out of pocket ; 1 
such as the expenses caused by the employment of a 
bailiff;’ an agent to collect rents, especially when the estate 
is at a distance , 0 and of a legal adviser/ So lie may be 
reimbursed for fees to counsel 3 and travelling ^vpejoses 9 * 11 
if property incurred / 1 Aud it is not necessary that the 
instrument creating the trust should contain an express 
provision allowing the trustees to charged 1 

“The first principle of law/* said Lord Oottenliam/* “is 
of course to reimburse the trustees all expenses properly 
incurred by them in discharge of the duties of the trust?* 
f Mt is/ said Lord Eldon, “ in the nature of the office of a 
trustee, whether expressed in the instrument of trust or 
not, that the trust-)> roperty shall reimburse him all tho 
charges and expenses incurred in the execution of the 
trust / n The expenditure must have been necessary, or 
lnust have been incurred at the request of the cevtni que 
trust ? 4 5 * 7 * Trustees of a void deed, however, car mot charge 
coats and expenses incurred by them as against the persons 
who get the deed set aside/’ though they will ■ be allowed 


1 Evans r, Bicknell, 0 Vch*. 17 L 

2 Smith r. Willie. Taj*., 15!> : see also Lewin, 7th Ecth>, &8U 

* Wynne v, H timbers to. 27 Bern., 491. 

* In re Ormsby. 1 B, Sc B>, 191. 

5 Bonitbron i\ Hockmore, L Wrn„ 310 ; Chambers t\ Goldwia, 9 Ve&, t 27H, 

* God trey r. Watson* 3 Atk„ 618 : Davis t\ l)w\y, :i Madct. 170 ; Stewart 

Hoore, 2 Bro 0, U, 633; Wilkinson a* Wilkinson, 2 S. & ; Me 

Westbrooke, 2 Phillips, 631. 

7 Maouamar.i w. Junes, Dick. J3S7 ; Blackford i\ Davis, L. B.. i Cb., 304. 
i. s Cary, H ; Poele l ass, 1 B av., 600. 

v parte fitwe^rove, 3 D. Sc C\, 763 : /;*if Elsee, 1 Wont,, l : Air 

jwi't*: Be ay. 1 Rost;, 141 . 

lQ M&looim w* O'Calhvgian, 3 M. Sc Ur., €2 : Bridge r. Brown, 2 Y* & C., 
C, C,i81 

51 Attorney-General r. TIki Mayor of Norwich, 2 M. k Ur., 424* 

12 Feoffees of Heriofc’s Hospital t, Boss, 12 C & F., 512. 

I? Worrall r, Harford, 8 Ves., 8 ; seeMorn sou v. Mumcwt, 7 D. Bf. ft. 21 f. 
14 Oollinaon r. Lister, 20 Benv., 308: Lcedham t\ Chawaer, 1 K, x J. 4 458, 

11 Smith r. Driver, L If.. I £q.. m\ t 
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for improvements * 1 * * * * * 7 If the trustees have boon guilty of fraud, Lbotum 
they will not ho allowed their expenses, even if there is a v __j 
direction in the instrument of trust directing allowances 
for expenses? Where trustees were wrongfully appointed, 
hut acted bond fide, and believed themselves to have been 
duly appointed, they were allowed their costs, charges, and Coats, 
expenses notwithstanding the defect of title. f A trustee 
who has obtained his costs as between party and party in a 
suit respecting the trust-fund, will be entitled to charges 
and expenses reasonably and properly incurred which 
would not be allowed on taxation : 1 The fact that a trustee 
has been unsuccessful in litigation either as plain till or 
defendant, will not, in the absence of misconduct, disentitle 
him to be reimbursed his costs? And a trustee or executor, 
who is ordered to pay costs to the plaintiff, is entitled, 
unless he has forfeited his right by soma misconduct, to 
recover from the estate which he has defended* not only 
the costs which lie lias incurred to the adversary, but also 
the costs which he has paid to his own legal adviscir 
He will not be allowed interest on costs paid by him.' 

Xf a suit, respecting the trust-fund has been caused by the 
negligence of the trustees, and (l fortiori through their 
misconduct, or has been instituted in the inee ol proper 
advice? they will not be enti tled to costs? 

A trustee or executor is not entitled to be allowed with¬ 
out question the amount of bills of costs which ho has paid 
bond fid# to the legal adviser to tho trust, but fmcb lulls 
may be modified by the Court.™ ^ . 

Where two executors, defendants in a suit, gave a joint 
retainer ro a firm of solicitors, and in the course of proceedings 
it was certified that one executor, who had since died insol \ ent, 
was indebted to tho testators estateit was held, that tho 
surviving executor was entitled to be paid out oi the estate all 
the costs for which ho was liable, and that the costs inclined 


1 l*win, 7th Edii,, 541). citing Woods *♦ Aston, W. N y ISi.S. p. 20*. 

* Hida r. HvAvooh 2 Atk. m ; Caffrcy r Darby, li Ve&, 4J7. 

* lew in, 7th Ed u-. 511, citing Travis v. lUinur worth, \\ . N*, m P* f”* 

* Twm* i . Young, 10 Yes., 184 ; Anuad v. Bradbourne, 2 Oh. 13 *. 

A Lowin, 7 th Eda. f 540, citing Courtney i\ Ituiuley, U L K., JJ. 

H Lovat r. Fr&eer, L, B,» t Sc* App., 37. 

7 Gordon r. Traill, S Price, 4 Hi. 

* Peers v. Ceeh>v, 15 200. t T 

n Cat rev r. Darby, 0 Ve#.. 4tt7: see Lfwdharo v. Chawncr 4 K. 

,M Johnson u, Telford, B Buss., 477 ^ Allen Jarvis, L. B., 4 Lli., t>lh. 
As to taxation, soo Lewin. 7th Edn . 546, 
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EXPENSES OF .MANAGEMENT, 

for the deceased executor hi taking the account of his debt 
must be set off against the sura found due from him . 1 

Where, in a suit to set aside a compromise made on behalf 
of infants by trustees, personal fraud was charged against 
one of the trustees, and the suit was dismissed with cwteto 
be paid by the next friend, who could not pay, the trustee 
was held to be entitled to be paid his costs out of the 
estate, as he had defended the suit for the benefit of the 
estate, fchopgh at the same time h© had defended his own 
character^ 

A trustee will be allowed to reimburse himself for neces¬ 
sary expenses incurred in the management of the trust- 
estate, even though the instrument of trust provides a 
remuneration for trouble* Thus, where a testator, who gave 
annuities to his trustees as a recompense for their care and 
trouble in the execution of the will, died possessed of 
a number of houses let at weekly rents, the trustees were 
held to bo entitled to employ an agent to collect the rents 
and to pay him. out of the trust-funds/' The trustee should 
keep a regular account of the expenses incurred. If he does 
not, the Courts will order a reasonable allowance, taking 
care that the rem issues# and negligence of the trustee in 
not having kept accounts shall not be encouraged . 1 

As it is a rule that the cestui qm trust ought to save 
the trustee harmless as to all damages relating to the 
trust, m within the reason of that rule, where the trustee 
has honestly and fairly, without any possibility of being 
a, gainer, laid down money, by which the cestui qua tru*t 
is discharged from being liable for a loss, or from a plain 
and great hazard of being so, the trustee ought to be repaid * 
If he his- a right to protect the property from immediate 
and direct injury, he must have the same right where the 
in jury threatened is indirect but probable . 6 Tims, in several 
cases it has been hold, that conservators of public works 
and Municipal Commissioners are entitled to use the trust- 
funds at .their disposal in opposing proposed Acte of Par¬ 
liament which would injure the trust-property . 7 

* Wftfcfjon p. Row t Xt. K 18 !Eq. t 080. 

- Walters v. Woodbrit3g© T 1.11. f 7 Ob, Div. t 504. 

3 Wilkinson v , Wilkinson, 2 S f & 237 : eoo Webb The Karl of 

Shaftesbury, 7 Vea., 4SO. 4 Bnlah %\ Hyam, 2 V Win*. 4&B* 

^ Levin, 7th Edn., 547* * Br^ht «\ North. 2 PhilL, 220. 

7 Reg - , v, Norfolk Commissioners of Sewers, 15 Q. B., 54Si ; Attorney-. 
Oenerai y< Andrews* 2 Mac. St G. f 225 ; Attortey-Gcneral v> Easts ake, 11 
Hare, 205. 
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Again, if a trustee employs a proper agent to do an act, Lecture 
the directing which to he dene was within the due dis- YUL 
charge of his duty, and the agent makes a mistake, the wrongful 
consequences of Which subject the trustee to legal liability of 
to a third party, lie is entitled to be indemnified out of agfiflt ' 
the trust-estate , 1 

And trustees have been allowed expenses for acts which Repairs, 
were reasonable, though perhaps not strictly according to 
law . 2 But a trustee, though he will be allowed to reim¬ 
burse himself for moneys expended in the repair and 
preservation of the trust-property, will not be allowed to 
charge for sums laid out in increasing the value of it , 3 

A trustee is entitled to a lien upon the trust-estate for Liett for 
his out-of-pocket expenses, so long as it remains trust- 
estate ; 4 but not for the expenses of any act not warranted 
by the tru$i* He may retain the trust-deeds , 0 and the 
cestui qae trust cannot compel a conveyance until the lien 
is discharged, and this lieu has priority over costs of a 
suit , 7 or to any charge created by the cestui qtie trust* 

If a cestui qm trust advances money for the purpose of 
paying a sum properly payable out of the corpus of the 
trust-funds, he will, be entitled to a Hen on the corpus for 
the amount advanced/* 

But agents and other persons employed by the trustees, Agent* 
such ns solicitors, surveyors, &c. T have no lien / 0 and except jp ve 110 
m the case of fraud are accountable only to the trustees / 1 hIJ * 

If the instrument creating the trust expressly directs that a 
particular individual is to he employed at a salary, there 
will be a trust in Ms favour, and ho will have a claim for 
his remuneration, but that can hardly bo called a lien , 12 
It must appear that it was the intention of the authored 
the trust that the person named should bo employed; a 

! Renefct v. Wy milium, 4 BetL F. k 259. 

* Attorney-General r. Pearson, 2 Coll., 5ft 1. 

* Baudot? ?\ Hooper, fi Deav . 248. 

1 Worm. 11 v. Harford, 8 Ves., H; Mr parte Chippendale, 4 D. E G,, 19. 

* Leedhniri v. Chawner, 4 K to J., 158. 

* Darke t». Williamson, 25 lleav., 622. 

Median r, Horizon, 7 D M, 22fi. 

* Re EvlmU Coal Co., 55 Boav., 449. 

Todd i\ Moor house, L. R, 19 Eq nl 59, 

10 Worrell v, Harford, ft Vgh., 8 ; Hall t\ Laver, 1 Hare. 571 ■ Francis v. 

Frauds, 5 I>. M. G, f 108, 

n Myler v r Fitzpatrick, 5 Madd., SBO ; Attorney-General v, Earl of 
Chesterfield, lft Boftv., 596 : Lee v,. Sankey, L It. 15 Eq., 204. 

*' Seo Williams v, Corbett, 8 Sim.. 349 - Hibbert v. Hibbext, 3 Mer., 

681 ; Consett t-. Bell, l Y, to V, C. 0., m. 
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LIABILITY OF CESTUI QUB TRUST TO REIMBURSE. 

mere request or recommendation is not sufficient. 1 The 
solicitor of trustees may set off payments which have pro¬ 
perly been, made by him in the performance of the trust 
against his receipts in the same matter* 

"A trustee who pays money out of 1)is own pocket m 
respect of debts is in no worse position than a stranger who 
makes advances, and is entitled to interest on his debt. 

“ if a person he trustee of different estates tor the same 
cestui <jue trvM under the same instrument, arfo lie in¬ 
curs expenses on account of one estate in respect of which 
ho has no funds, it is presumed that he may apply to 
choir discharge any money which has come to ids hands 
from any other of the estates ; but he would not be justi¬ 
fied in mixing up claims under one instrument of trust 
with those under another.’’' 

If the trust-fund fails, and the trustees, acting m good 
faith and within their powers, have expended money lor 
the benefit of the trust-estate, they may call upon the 
cestui* qua trmtent personally to reimburse them. “ I 
think,” said Turner. L, J., 5 “ that where parties place others 
in the position of trustees for them, they are in equity 
personally bound to indemnify them against the conse¬ 
quences resulting from that position.” The money must 

have been properly expended. 6 - 

A trustee who has incurred a 3lability m respect ot the 
trust-estate, may call upon the cestitis qm irmtcM to 
indemnify him against the liabi lity, 7 even before any actual 
loss has been incurred. 8 

A trustee who has expended monies on the trust-estate 
at the request of a cestui que trust, may institute proceed¬ 
ing against him, or if he.be dead, against his representa¬ 
tives, to recover the amount expended, provided that the 
expenditure was justifiable. 61 

1 Shaw r. Lawless, 6 C, & F., 120 ; Finden v. Stephens, 2 FWH;. 332 i 
Knott «, Cottee. ib.. 192. * Re Sadd. 31 „ 

3 In re Beulah Fork Estate, L. R , 15 Eq., IX ; Finch c. Puscott, L. 11., 

^'ji win. 7 th Edn„ 551, oiting Price r. Louden, 21 Beav, 608. 

1 Kx part? Chippendale, 4 D. 51. G, 61. 

* Leeaham r Cliawner, t K, & G..- 15 S; Coiiineon v. Lister W Beav., . 11 , 8 . 

’ James v. May, L. 11., G It. I,„ 333; Hemming «. Maddick, L. II-, 

'* I'pUen^r, Gillan, 6 Hare, 1, As to the fund out of which expenses 
pfl-ynble. see I*ewm t Ttii Edu*, 05L T lr o 

33 lldb^ r, 2 F* Wim, 453 ? hr parte Watts, 3 Det*. J « b -j 

394 ; Jervis r. Wullersfem, L, it, IS Eq * 13, 
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Funds applied by the Government for the public service Isoriiu 
are not trust-funds in the hands of the persons empowered V1U> 
to disburse them, and the Court has no jurisdiction to take pabita 
any account of the application of such funds. 1 ^ imuh. 

A person other than a trustee, who has reaped the benefit indemnify 
of a breach of trust, must indemnify the trustee to the extent f 
o f i he a in on n t ae tu al 3y re e a i v e d by s □ ch pe rson u n d e r the b r vmi m 
breach ■ and where he is a beneficiary, the trustee has a " " 
charge on his interest in the trust property for such amount, 2 
‘"Now,” said Lord Laogdale," “nothing can he more 
clear than the rule which is adopted by the Court in those 
cases, that if on© party having a partial interest in the 
trust-fund induces the trustee to depart front the direction 
of the trust for his own benefit, and enjoys that benefit, he 
shall not be permitted personally to enjoy the benefit of 
the trust, while the trustees are subjected to a serious 
liability which he has brought upon them, What the 
Court does in such a case, is to lay hold of the partial , 
interest to which that person is entitled, and apply it. so 
far as it will extend, in exoneration of the trustees, who, 
by bis request and desk© or acquiescence, or by any other 
mode of concurrence, have been induced to do the impro¬ 
per act"* But in such a case the Court will not order the 
c&stui (jive trust personally to recoup the trustee.* 

If there is any reasonable question or doubt as to the suit to 
persons entitled under the instrument creating the trust, er 
the trustees may institute a suit to have the trusts ad¬ 
ministered under the direction of the Court, fur they cannot 
be expected to run any risk. 6 

The decree of the Court of first instance is an indemnity Appeal 
to the trustee, and he cannot be made liable for acting under 
it If therefore, he appeals from the decision, it wilL be at 
his own risk* 7 And he will be liable for costs, unless there Costs. 


} Grenville Murray ih The Earl of Clarendon, L. 1?., 0 Eq., II, 

" Draft Trust Bill, n. H3, d tmg Under hill, p, 163; and see Hobday fo. 
Poters, 28 Be&v,, $64; Yaughtm v. Yauder&fcegen l 2 Drew, Inn, 3G3 ; 
Bmkt- ■. Biioklethwait, 33 Bear*, 409 ; Cooper i\ Cooper, L. B. t 7 H. L., 53. 

* Lmenlu r* Wright, 4 Boav., 432. 

* See the authorities, Lswuj. Tfch Edn., 477. 

Eabv r. Ridehalgli, 7 D. M. G., im ; Walsham r Stain km, 1 H. and 
M, :4H7 ■ Butler v. Butler, L, ll. t 5 Oh. Py654 ; 7 Ch. 116. 

A Taj lor -i\ tilimviUe. 3 Madd., 176 : Goodson r. Ellison. 3 633 ; 

Gampbdi v Home, 1 Y. and 0. 0. C., W i ; Gardiner v* Downes, 22 Reav. t 
397 ; Merlin n Blugrave, 25 Iteuv., 1SU. 

7 Rowland v. Morgan, 13 Jur., 23 ; Tucker t\ Horneman, 4 D. TU, G., 
395 . 
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were very good grounds for the appeal, even though he 
acts without fraud or malice. 1 

The Trustees' and Mortgagees’ Powers Act 2 provides, in 
eases to which English Maw is applicable, that "any 
trustee, executor, or administrator, shall he at liberty, 
without the institution of a suit, to apply by petition 
to any Judge of the High Court for the opinion, advice, 
or direction of such Judge on any question respecting the 
management or administration of the trust-property, or the 
assets of any testator or intestate. Such application shall 
he served upon, or the heating thereof shall be attended 
by, all persons interested in such application.mr such of 
them as the said .fudge shall think expedient. ' lie trustee, 
executor, or administrator acting upon the opinion, advice, 
or direction given by the said Judge, shall be deemed, so far 
as regards his own responsibility, to have discharged his 
duty "as such trustee, executor, or administrator in the sub¬ 
ject-matter of such application. Provided, nevertheless, that 
this Act shall not extend to indemnify any trustee,executor, 
or administrator in respect of any act done in accordance 
with such opinion, advice, or direction as aforesaid, if Hindi 
trustee, executor, or administrator shall have been guilty 
of any fraud or wilful concealment or misrepresentation in 
obtaining such opinion, advice, or direction: and the costs 
of such application as aforesaid shall be in the discretion of 
the Judge to whom the said application shall he made.” 
These, provisions are substantially the same as; those of Lord 
St, Leonards’s Act. 3 Under that Statute the Court, of Chan¬ 
cery in England has advised trustees as to the appropria¬ 
tion of a fund for a legacy ; as to advancement, maintenance, 
and advancement out of capital, change of investments, 
sale of houses, compromises; and as to taking proceed¬ 
ings.' 1 Petitions for the advice of the Court should relate 
mdy to the management and investment of trust-property; 
the Court will not construe an instrument or make any 
order affecting the rights of. parties/' In In re Mackin¬ 
tosh's {Settlement? the Court sanctioned the compromise by 
trustees of a claim depending ou foreign law and the 

1 Bt, Knight’s Trust, 27 Bear., 46 ; Lovrson *. Copeland, 2 Bro. 0. C., 156. 

= XXVIII of 1886, a. 43. 

* 22 and 2ft Viet., c, B6 T h„ ftO, 

4 Seton on Decree*, 4th Edru* Iftft. 

ft lie Lorenzs Settlement., 1 Dr, &xk! 401: and Lvaas,. 

ftO Bear*, 2B2* 

- 12 L, J, } Cli., 203, 




GEN mm* AUTHORITY OF TRUSTEE. 


219 




accounts of disbursements m an estate in a foreign country, Lmcm kk 
which accounts the trustees had no means of verifying. VQL 
No appeal Has in England from &u order made by a 
Judge of first instance on such a petition, but an opinion 
has been given by the Lords Justices of Appeal at the re¬ 
quest of one of the Vice-ChanceUora^ 

An order made under this section will only ihdeuanify 
the trustees upon the facts stated in the petition? No affida¬ 
vits can be used ' It is not necessary that all the trustees 
should join in the petition, the words arc any trustee may 
apply* 91 J 

Alter the trust has been completed, the trustee is enti- Eight fc> 
tied to have his accounts examined and to have a settle- SWrlw^ 
merit of them. He is bound to give accounts if demanded, 
but giving ihe accounts ho is entitled, to use a familiar 
phrase, to have them wound up. If the party to receive is 
sal is (led upon the account sent in, that nothing more is 
coming to him* he ought to close the account ami give an 
acknowledgment which will be equivalent to a release; on 
the other band, if the cestui qm trust is dissatisfied with the 
accounts, he ought to require to have the accounts taken ; 
he is not at liberty to do neither, and keep an action for an 
account hanging for an indefinite time over the head of the 
trusteed 


A trustee may do all acts which are reasonable and pro¬ 
per fur the realization, protection, or benefit of the trust- 
property, and for the safety ami support of a cestui qm 
trust who is not competent to contract, unless his powers 
in the case of a special trust are limited* when be may not 
go outside them. "Under particular circumstances” says 
Mr* Lowing “ t he trustee is held capable of exercising the 
discretionary powers of the baud jUe proprietor ; for the 
trust-estate itself might, otherwise be injuriously affected* 
The necessity of the moment may demand immediate deci¬ 
sion, while the sanction of the parties who are beneficially 
interested coidd not be procured without great inconveni¬ 
ence (as where the cedwis que trustent are a numerous 
class), or perhaps could not be obtained at all (as where 
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1 Sea Seton, Ibli Ed.. il>3. 2 JRa Mocketb's Will, Johns,, 023, 

* Uc Mttggferidge b Truaba, Johns,, 

4 Hi Muggeridga’B Trusts. Johns., 023. Set: further, Lewln, 7th Bin,, 

fsm —esc 

4 2 Spence, 40. 


1 7 th Edn,, 501, 
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GENERAL AUTHORITY OF TRUSTEE, 

the cestuis qvs tmstent are under disability, or not Yet in 
existence), the alternative of consulting the Court would 
always be attended with considerable expense, rind, it may 
be, an expense wholly dispr opor tiofled to the importance of 
the occasion, and perhaps in the meantime the opportunity 
might be lost. It is, therefore, evidently in furtherance of 
the cestui q ne trusts own interest, that, where the circum- 
stances of the ease require it, the trustee should be at 
liberty to exercise a reasonable discretionary power. 1 But a 
trustee for adults should not take any proceeding- without 
consulting his cestuis que trustent ; and if he do, and the 
proceeding is disavowed by them, he may have to pay the 
costs Himself,* 

If there is a discretion to be exercised under the trust, the 
trustee may apply to the cestui que trust for his advice and 
assistance in the exercise of it, and if the cestui que trust 
refuses lus aid, ho will not be entitled afterwards to com¬ 
plain of what the trustee has done in the exercise of his 
own discretion. So again, where it is doubtful what ought 
to be done under a trust, the trustee may give notice to the 
vestuiqm truest of his intention to do a particular act, unless 
the cestui que trust interferes; and if the cestui que trust 
does not interfere, the Court will hold that the trustee is 
not liable for doing that act There are cases in which the 
tmst is not definite or precise. If the trust is definite and 
clear, the trustee is bound to follow it, and will not be 
excused for a breach of trust, merely because he has given 
notice to the cestui que trust of the act which he intends 
to commit. 3 

Trustees are entitled to do any act which they would be 
compelled to do by the Court at the suit of the cestuis que 
trmtenty or which the Court itself would direct to be done. 4 
For instance, trustees may cut down decaying timber, 5 or 
appropriate a legacy when the appropriation would have 
been directed by the Court,® So if they are authorized to 

1 Sea Ang-eU r. Dawsfn. 3 Y. and C., 3V7; Darke r. Williamson, 
2o Bear,, 622 ; Harrison t? Randall, 0 llare, 407 ; Foiahaw v, Higgin&ori, 
8 1), M, Q.. m ; Ward ■». Ward, L. R , 2 H.U, 784. 

- Lew in, 7th Edn., 502, citing Brad by WliitjohuToh, W, N., 1868, p, 81. 

a Life Association oE Scotland t>. Siddal, 3 BeG. F. and J aj VS t per 
Turner, L. J. 

* Shaw t). Borrer, 1 Keen, 576. 

* Waldo r. Waldo, 7 Sim,. 261 ; Gent o, Harrison, Joims,, 517 ; E^rl 
Cowley v t Wellesley* E. It., I Eq , 6G6. 

1 liufcds^on v\ Hammond, 3 ifcro* C. C. f 126. 
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solj IfUidj they in fly do such acts as in the hond fids exercise Lecture 
of their discretion are necessary to cany out the sale. 1 And YllL 
tf a tiustee acting' in the bond fide exercise of his discrotioii, 
makes a payment which, though not authorized by the 
trust., is in his opinion necessary to enable him to execute 
the trust, he will be allowed such payment in passing his 
accounts, though he dues not act prudently in assuming the. 
responsibility of making such a payment without the sanc¬ 
tion of fh(3 Court/ Again, trustees may avoid unnecessary 
formalities. 3 4 

Where the cestui que trust is incapable of contracting. Repairs, 
the trustee may expend money in necessary repairs in im¬ 
proving the estate* But he may not expend money in 
unnecessary expenses, such as ornamental Improvements. 6 
So a trustee might be justified in insuring' 1 but where there 
is a tenanMordife, he could not be advised to do so out of 
tho income without the tenant-for-life’s consent. Bub if 
an annuity and a policy on the life of tho cestui que vie 
he made the subject of a settlement, It k implied that tho 
trustee is to pay the premiums out of the income* 7 

An executor will be alloweti a reasonable time for breaking Winding 
uplii^ testators domestic establishment, and discharging Ids up ^ tatL% 
servants, mid a period of two months is not an unreason¬ 
able delay* 8 An executor is not bound to payor deliver 
any legacy until the expiration of one year from the testa¬ 
tors death; 9 but if the assets are sufficient, he may pay 
before the expiration of the year* 10 

A trustee will be allowed credit in his accounts for sums Mamte- 
properly expended for the protection and safety or main- 
tenauce and support of his cestui qua trust at a time when 
he, though adult, was incapable of taking care of himself 11 
As to when maintenance should be made out of interest, 


1 Forshaw ?\ Higgntson, 3 Jur,* N. S +1 47S. 

: 3hid. Boo also Se^ratn ?, Knight, L, R , 2 UU , Q3Q* 

“ PeAU '- f>ewmton t 2 DbQ* and J*, 20; George r, George, 35 Bcav*. 

OOm. ' 

I Rowes v. Earl of Strathmore, 8 Jur. . 92* 

‘ Artoriifty-aeneinl «. Geary, 3 Mar.. S» ; Bridge «. Brown, 2 Y. 

C. 0, €,* 181 ; wet further* Lewin, 7th Mn., 504, 

‘ Fry Fry. 37 B«av„ lie. 

' / wiu . 7th Bdn., 50(1, citing O'Arcy v. Croft, 9 Ir. Ch,, 19 
Field v. Peokew, 20 Bear., 1576. 

* Act V of 1881, k, 117. 

" Aiigorsteiii ii. Martin, 1 T. and It, 211 ; Pearson v. Pearson, I Sell- 
anil Jjt'f., 12 : Garthshoru v. Chalis, 10 Yes.. 13. 

II Kelson <*. Dunoombe, !) Bear., 211 : Chester r. Rolfe, 4 D. M, Q., 798. 
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and when out. of principal, see Lewiii. 1 The general rule 
is not to break into the capital unless it is very small. - 

Trustees or executor may, under 'certain circumstances, 
compound or release debts wiiefe it is clearly for the benefit 
of the trust-fund that they should do so. 3 If they are 
unal 'c to show that they have acted for the benefit of the 
estate, they will be liable fot the debt:' According to 
.English law, an executor or administrator may pay a deb. 
haired by the Statutes of Limitation,® and the same rule 
obtains in this country, 6 the principle being, that the law 
of limitation merely bars the remedy but does not extinguish 
the debt. 7 An executor would not. be justified in paying 
a barred debt afier a decree for administration.* 

“Trustees of an equity Of redemption of.lands mort¬ 
gaged for more than their value, may, it is conceived, 
release the equity of redemption to the mortgagee, rather 
than be made defendants to a foreclosure-suit, the costs of 
which so far as incurred by themselves, would MI upon 
the trust-estate.”® 

Where the instrument of trust authorizes the trustees 
to sell the trust-property, the trustees may sell cither by 
public auction or private contract, as they may think most 
beneficial, 10 and it is not necessary that they should, before 
sell)no- by private contract, have advertised the property 
for sale by public auction. 11 They should not delegate the 
general trust for sale. But there are many acts which the 
trustees must necessarily do through the agency ot other 
persons and which are valid when so done, and the employ¬ 
ment of agents to do such acta as an ordinary person acting 
with common care would employ agents to do, is justifiable. 1 


s /i^ook 6 ' As to maintenance when tbe father is alive as to ad- 

mflpptfltiiti sp& L&win, ttii Enin., 509-—-£>11, _ .. 

MUtclilEc Winch. 17 Beav.. 216; Vorshaw a »• M. 

G„ w7jfoZ*rt* Ogle. L. R-, 8 Oh.. 715; Act V of 1881, a. 82, 10, 00- 
! WiltjB t? Uresbam. ‘ 1> M U .770, 

. Coomb* v. Coombs, L. It., 1 F. and I)., 288; Lowia v. Rmmie.v, U 

1 " Admi';iiatrator- Gen ecol of Maftw* tr. Hawkins. I. b. It., I Mail., 267. 

- «^unt Emnaree l.L. It. 6 kale 340, ovorrvU.ng ham 

Cbunder (ihonaul t>. Jugyot lion mol on oy IM>ee, 1. L. It., 4 Crum, <.B3. 

• win," 7613: and see further as to the general powers of 

1 DeO. and J., 535. ^ p , 

1 1 lartf Botohier, Arnh., 218 ; Ord r NoeI ? o 4 Jb; 

v Trafalgar Life Aaeurituce Co* f -7 Be&v., 377. 
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Where the trustees sell by. public auction, they must LncTuitc 
take care to have the property properly ad vertised and TUI. 

that due notice of the sale is given. If they neglect these - 

precautions, the sale may he stayed by injunction at the 
suit of the ce$tid que trust, it being the duty of the trus¬ 
tee to sell to the best advantaged The property may be 
sold in different lots, should that seem io be the course 
most likely to attract iphrctmsers,* unless the instrument of 
trust provides that the property is to ho sold in one lot. 

The Trustees' and Mortgagees Powers Act (XXVHI of 
}H(h>) provides, in cases to which English law is applicable 
U, 2), that f< in ail cases where by any will, deed, or other 
instrument of settlement, it is expressly declared r hat trustees 
or other persons therein named or indicated shall have a 
power of sale, either generally or in any particular event, 
over any immoveable property named or referred to in, or 
from time to time subject to the uses or trusts of such 
will, deed, or other instrument, it shall be lawful for such 
trustee# or other persons, whether such property be vested 
in them or not, to exercise such power of sab by selling 
.&ueh property either together or in lots, and either by public 
auction or private contract, and either at one time or at 
several times**' 

The trustees should take care that every necessary and Condffena 
no unnecessary condition is attached to die sale. 1 * 3 'They of * aU * 
must not omit any condition which the state of their title 
requires, but the^employmeut by them of conditions of 
such a depreciatory character as to involve the purchaser 
in a breach of trust, will constitute an objection to the 
title, besides rendering them liable to their emtuis que 
tfru&tent* a I have always understood it to be the law 
consistently with authority and principle/’ said James, 

L. J./ “that however targe may bo the power of trustees 
under their trust-deed to introduce conditions limiting the 
title and other special conditions which have, or are cal¬ 
culated to have, a depreciatory effect on the sale, they are 

1 Wtfbb Vw Earl of Shaftesbury, 7 Vos., 48 7 ; Attorney-General v. Cor* 
pomtioil of Liverpool, 1 M. And €.*210; Abtoriiey-Gt'n&nU t, Aepmail 
0. T 628 ; Milieu u. Mitchell, 1 M, and K. t 446; Dauoe v. 
Goldingham, L, R,, ft Cii„ 902, 

* Ord v KmlJ* Madd,. 438, 

3 fix parte Lewis, 3 GL aud J., ITS, 

* Ord v Noel, G Madd.. 138; Hobson f. Bell, 2 Bear., IT ; Bomdl o, 
ilanti F 2 Haro, 440: see 1 l>av, Convey., 441, 
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Lectche bound to exercise them in a reasonable manner —that, they 
Till. ni „ s t no t rashly or improvidently introduce a depreciatory 

’- condition for "which there is no necessity.' No general 

role can be laid down, determining what conditions do, and 
what do not., fall within this description. Each case must 
depend mainly on its own circumstances, and a Court of 
Equity will allow trustees a fair discretion in employing 
special conditions. 1 They may stipulate that all objec¬ 
tions to the title shall be taken within twenty-one days 
from the delivery of the abstract, or be deemed waived, 
and that time in that respect is. to be deemed.of the 
essence of the contract, and that il a valid objection be 
taken, they shall be a 4 , liberty to rescind the contract .on 
returning the deposit, and to re-sell. 2 Such a- condition 
may, in a certain sense, be depreciatory, yet it is one which 
a prudent owner selling in his own right would intro¬ 
duce 1 The trustees must be careful to avoid misdescrip¬ 
tions, since it seems thai they cannot enforce a condition 
for compensation if they make an error in describing the 
property. 4 Where a sale is made by trustees or mort¬ 
gagees, or other persons who do not enter into the Usual 
covenants for title, the fact should he mentioned in the 
conditions.'' 

The condition should be framed so as to entitle the 
vendor to rescind, not merely on the purchaser insisting 
upon some objection as to title, but on his insisting on any 
objection or requisition as to either titjp or conveyance, 
and should provide that the right may. bo exercised not¬ 
withstanding any intermediate negotiation in respect of 
such objection or requisition. 8 A condition that the 
trustees shall only be called upon to covenant against 
incumbrances is not unusual. 7 So, where the trustees have 
no power to give receipts, they may stipulate that their 
receipts shalf be sufficient, and that the concurrence of the 
eestvAs que irmtent shall not be required. 8 

Buying in. 1\ nstees ruav fix a reserved bidding, and if the amount 
fixed is not reached at the sale, may buy in the property 


* Hobson v. Bell, 2 Bear., 17 ; Paliner r. The Equitable Society, 
£ Drew,, 362, w 
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at that price? They mast bo careful not to delay in re- Lectubb 
selling, otherwise, if there is a loss on the re-sale, they may 
be held liable? 

The Trustees’ and Mortgagees' Powers Act 1 * 3 provides, 
in cades to which English law is applicable, that Tit shall 
be lawful for the persons making any sale to insert 
any such special or other stipulations, either as to title 
or evidence of title or otherwise, in any conditions of 
sale, or contract of sale, as they shall think fit; and 
also to buy in the property or any part thereof at any 
sale by auction, and to rescind or vary any contract for 
sale, and to re-sell the property which shall be so bought 
in, or as to which the contract shad be so rescinded, with¬ 
out being responsible for any loss wh ich may be occa¬ 
sioned thereby ; and no purchaser under any such sale 
shall be bound to enquire whether the persons making 
the same may or may not have in contemplation any 
particular re-investment of the purchase-money in the 
purchase of any other property or otherwise J ' But this 
section would not warrant trustees in introducing stipula¬ 
tions which are plainly not rendered necessary by the state 
of the title, and are calculated to damp the success of the 
sale* 

When the trust-property has been sold either by public p« wer m 
auction or private contract, the trustees must convey it wavey. 
to the purchaser in such manner as may be necessary. The 
Trustees 1 * and Mortgagees" Powers Act f ' provides, that, *ibr 
the purpose of completing any sale, the persons empowered 
to sell shall have full power to convey or otherwise dispose 
of the property in question in such manner as may be 
necessary T 

Trustees do not usually enter into covenants for title 
beyond a covenant against incumbrances? and they can¬ 
not be compelled to cuter into a covenant for further as¬ 
surance. 7 

Where the instrument creating the trust does not contain Puerto 
any power to the trustees to alter the mode of investment, vnr y in- 
the trustees may, nevertheless, sell the property, and invest vwrtmwiL 

1 f?e Peyton's Settlement;. 8 N S«, 4S3 ; SO Beav. f 252 ; Else r. 

Barnard, 2S Betty., 228 : Bousileld v. Hodges, 33 Bony.* 00. 

s Tay lor i\ Tahrnxa, it Sim.. 28J ; Fry v. Fry, 27 Bear., i It, 

9 XX VIII of ISBfJ. 3, 

4 3fie Lowin, 7fc!i Edo. ; XXV III of m. 4. 

* Worley r. Frampton, 5 Hare. fiUO. 7 Ibid, 
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LncmiE life proceeds on any of the securities winch would be autho- 
viti. ji Z ed by the Court, see ante, p 160* 'and vary such invest- 
J irVent from time to time, provided that they never buy any 
redeemable security at r premium/ 

The Trustees* ami Mortgagees’ Powers Act 2 3 provides, that 
“ trustees having trust-money in their hands, which it is 
their duty to invest at interest, shall be at liter ty, at their 
discretion, to invest the same in any Government securities; 
mid such trustees shall also be at liberty, at their discretion, 
to call in any trust-funds invested in any other securities 
than as aforepaid, and to invest the name on any such secu¬ 
rities as aforesaid for others of the same nature. Pro¬ 
vided always, that no such original investment as aforesaid 
shall be made where there is a person under no disability 
entitled in possession to receive the income ot the trust- 
fund for his life, or for a term of years determinable with 
Ids life, or for any greater estate, without the consent in 
writing of such person/ 1 

Power to Where the eestrns que trustmt, or some of them, are in- 
the trustees may apply the trust-fund towards their 
niainte- maintenance/ either out ol interest or under certain cir- 

Hftiicfc, cum stances out of the principal. But the principal should 

not bo touched if it can be helped. The father, ii alive, is 
the proper person to maintain the infants, and the Court 
will not direct maintenance without inquiring whether the 
father is able to maintain the infant himself; but no in¬ 
quiry will be directed in the case of a widow applying for 
maintenance- 4 * * 

If ? however, the father has abandoned his children, or is 
destitute, the trustees will be allowed sums properly expend¬ 
ed/ upon the principle that a trustee may do what the Court 
would direct to be done/ 

Income which has been accumulated may be resorted 
to for future maintenance. 7 

The trustees will ouly be justified m applying the prin¬ 
cipal towards the maintenance of infant cestms que trmteni 
when it is so small that if invested, the income would be 

1 Waite v. Little wood, 41 L. J., Ch,, 636. 

7 XXVIH of 1866, R + m. 

3 Dunccimbe v. Kelson, 9 Bettv., 211 ; Chester t. Ttol fa, 4 D. M. <4,, 79b< 

4 Lew In, 7th Kdtu SCW. 

> SiRAOTi p. 8 haw. 9 Vcs,, 2SS ; Prince v, Iline, 26 B<W., 6SL 

* Matter le> i . Turtou, H Y es , 499 ; *ee ante* p. 220. 

* Kdwanli Grove.2 DcG, R and J., 210. 
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wholly insufficient, Thus, where four infants were entitled bvmvnk 
to a share of tl ,5.88a 1 3 consols, and their father, a man of ™ *■ 

improvident Imbi is jiving apart from his wife, did not contria " 

bu le to ihe support of either wife or children, the trustees 
wen allowed two sums of £200 and £\ 00, applied by them 
towards the maintenance of the infanta. 1 

if the fund is cpnsidemMe, say Rs. 10,000, the trustees 
would not be safe in applying the principal without the 
sanction of the Court. 2 

in certain cases the trustees may expend a portion of the 
principal of the tnis: fund for the advancement of a child, 
unless there is a limitation over, for then the Court itself 
could not order the advancement. 3 4 

The Trusteed and Mortgagees' Powers Act* provides, that, 

“in all cases where any property is held by trustees in 
trust fora minor, either absolutely or contingently on his 
attaining majority, or on the occurrence of any event pre¬ 
viously to his attaining majority, it shad he lawful for 
vucta trustees, at their sole discretion, to pay to the guar¬ 
dians (if any) of such minor, or otherwise to apply for or 
towards the maintenance or education of such minor, the 
whole or any part of the income to which such niinor may 
be entitled in respect of such property, whether there be any 
other fund applicable, ior the same purpose, or any other per¬ 
son bound by law to provide for such maintenance or educa¬ 
tion or not: and such trustees shall accumulate all thaxesidue 
of such income by way of compound interest, by investing 
the same and the resulting income thereof, from time to 
time, in proper securities, for the benefit of the person who 
shall ultimately become entitled to the property from which 
such accumulations shall have arisen, .Provided always, 
that it shall be lawful for such trustees at any time, if it 
shall be, appear to them expedient, to apply the whole or 
any pan of such accumulations as if the same were part 
of the income arising in the then current year” 

Various*Acte regarding the property of minors have been Miner** 
passed from time to time. Act XL of 1858 contains provi- XQtm 
sions for placing the property of minors not being European 

1 Pfiiwe r. Hine, 28 Bear., (CM : &ehi also Ex parte Hays, S DeG. anti 
Sm., 48J5; Bridge v. Brown, 2 Y. and C. 0 0., 1ST, 

; Bairlow v. Grant, l Yem. t 255 : further to maintenance, 

Lahore Law Lecture, 1877. Trevelyan ; Lewiu, 7th Edn,, 507—511, 

* See Lewin, 7th Mm. 510* 
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228 


minors' acts. 


<8L 


Lucre he British subjects, and who arc not brought under the super- 
vm. intendence of the Court of Wards, under iho charge either 
of a relative of the minor, or of a public curator; and s. 11 
(rives the Civil Court power to fix such allowance as it 
may think proper for the maintenance of the minor. Sec¬ 
tion 25 made it incumbent upon the guardians of minors to 
provide for their education. That section was repealed by 
Act IV (B. C.) of 1870, 8, 86, which provides, s. 64, that 
general superintendence and control of every minor ward 
ts iheneeiV'i-th to be vested in the Court of wards. This 
section only applies to minors who arc subject to the Court 

of Wards. _ , 

Act XX of 1864, which provides for minors in the Pre¬ 
sidency of Bombay, and contains similar provisions to 
Act XV of 1858 as to placing the property of minors not 
being European British subjects under the charge of relit- 
tiveiT or a public curator, provides (s, lb) that the <’ivil 
Court may fix such allowance as it may think tit tor the 
maintenance of the minor ; and (ft 25) lor his education. 

Act XXI of 1855, an Act for making better provision 
f or the education of male minors subject to the superin¬ 
tendence of the Court of Wards in the Presidency of Fort 
St. George, gives the Collector (ss. 2 and 3) power to make 
provision for* the maintenance and education of minors sub¬ 
ject to the Court. ■ . 

\nd Act XIII of 1874, the European British Minors Act,, 
which extends to the Punjab, Oudb, the Central Provinces, 
British Burma, Coorg, Ajmeer, Mairwara, and Assam, pro¬ 
vides that the Court may order that the principal of the 
ward’s property, or any part thereof, shall be applied 
for his maintenance, education, or advancement. 

Liability of All the trustees must, as we have seen, join in, giving 

purchnsor rece j.pts for any property transferred to them as trustees, 
n’.-'m-i- In properly drawn instruments of trusts, whether deeds 
tio.’.oi’ or settlements, a power is inserted authorizing the trustees 
give receipts for trust-moneys or other funds paid or 
mu,K,> ' transferred to them. Where there is no such power, it is 
in general incumbent on the person paying trust-money 
to see that it is applied as directed by the instrument 
of trust. The leading case on this point is Elliot v. 
M'errtjmav ,; 1 there it was decided (1) that a purchaser 
of personal property from an executor will not be liable 

■ Barn, 781 ; W. nnd T., L. C., 59. 
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to see to the application of the purchase-money* except • Lkctp^e 
in cases of fraud; (2) that it is a general rule, that, 
where real estate is devised to trustees upon trust 
to sell tor. payment of debts generally, the purchaser 
is not bound to Bee, to the application of the money, and 
that the same rule applies where real estate is not 
devised to be sold for the payment of debts, but is only 
charged with such payment; and (->) that if real estate is 
devised upon trust to be sold for the payment of (#rtain 
debts, mentioning to whom in particular the debts are 
owing, the purchaser is bound to see that the money is 
applied for the payment of those debts. 

The reason for the rule is this, at law the trustees arc 
the owners, and they can, therefore, give a valid dis- 
charge. But in equity the cestuis qae trmtent are the 
owners, and Courts of Equity, therefore, hold, that a pur¬ 
chaser must; get a discharge from them unless the instru¬ 
ment of trust authorizes the trustees to give receipts* 

The Fines and Recoveries Act 1 provides (s. 17), that Fm*a ami 
where any property is sold, the proceeds of which are j^ovenca 
subject to any trust, the bond jide purchaser of the pro- 
perty shall not in arty case be bound to see to the applica¬ 
tion of the purchase-money to the purposes of the trust. 

Act XXVIII of 186(i, in cases to which English law is Tnuiws* 
applicable, provides (s. 3B), that "the receipts of any trustees 
or trustee for any money payable to them or him by reason Power a 
or in the exorcise of any trusts or powers reposed or vested 
in them or him, shall be sufficient discharges for the money 
therein expressed to be received* and shall effectually 
exonerate the persons paying such money from seeing to 
the application thereof or from being answerable lor any 
loss or misapplication thereof/ 1 

The purchase-money should be paid to the vendor per- To whom 
sonally An agent or solicitor hm no implied authority 
to receive it, and if the purchaser pays bis purchase- payable* 
money to a person not authorised to receive it, he is 
liable to pay it over again. The possession of the executed 
conveyance, with the signed receipt for the consideration- 
money indorsed, is not of itself an authority to the soli¬ 
citor of the vendor to receive the purchase -money . 2 Such 
a receipt is not conclusive evidence of payment.* 

J XXXI of lb" 1, 51 Viney r Chaplin, 2 DyG* and J. } 4GS, 

4 Winter v. Lord An&ou, 3 Eass,, 488, 
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It has been said, that where the; vendors .^eit in a 
fiduciary character as executory or trustees, they should 
receive the purchase-money themselves. 1 * * In Webb y m 
Ledsam? however, Wood* V. CL, said, that he know of no 
authority for holding a man liable to pay over again pur¬ 
chase-money which he had paid to one of several trustees 
upon a receipt signed by them all. 

Whore there is a charge of debts generally under a will, 
a purchaser is not bound to see to the application of the 
purchase-money/ nor where there is a charge of debts 
and legacies ; 4 ami it is immaterial that there were no debts 
existing, or that, the debts and legacies have been since 
discharged, 5 & “When” said Lord St. Leonards,* ** a. testa - 
tor, by his will, charges his estate with debts and legacies, 
he shows that he means to entrust his trustees with the 
power of receiving the money, anticipating that them will 
be debts, and thus providing for the payment of them ; 
it is by implication a declaration by the testator that he in¬ 
tends to intrust the trustees with the receipt and application 
of the money, and not to throw any obligation at all upon 
the purchaser or mortgagee ; that intention does not cease 
because there are no debts; it remains just as much if 
there are no debts as if there arc debts, because the power 
arises from the circumstance that the debts are provided 
for, there being in the very creation of the trust a clear 
indication amounting to a declaration by the testator that 
he means that the trustees arc atone to receive the money 
and apply it.” 

The purchaser will not be bound to see to the applica¬ 
tion of the purchase-money, even if he knew that there 
were no debts, if the other purposes of the trust require 
a sale. 7 And where real estate is directed by will to 
be sold generally, the proceeds to form part of the per¬ 
sonal estate, and subject, to debts to be divided, the 
purchaser is not bound to see to the application of the 


1 Dart V + and P., 602. 

* I K. and J M m. 

* Ball -r, Harris, 4 d. and (X, 264 * In re LangTneads’g Trusts, 7 D. 

M. (X, 35& 

1 Eland v* Eland. 4 M + and Or.. 420, 

& Bogera r. Skiilioorne, Anik. 133 ; Job?] son r. Bennett, 3 M, and 
K.. 621 : Robinson V. Lowater. 5 B. M. (!,, 2 7 2. 

& StrougbiH it. Ami &y\ I D. M» G,, 635. 

r Eland v. Kami. 4 M, and 0., 420 ; StrougUlI n, Anstefj 1 IX M, 0„ 
63& ; Howard i\ Chafer, 9 Jur*, N. S., 767. 
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purchase-immcy, 1 But where an estate is directed to he Ljcctube 
sold and is charged generally with the payment of legacies Vin - 
or specified debts, the purchaser must see to the applica- 
tion of the purchase-niouey. 3 

The trustee is not hound to give the purchaser any 
information as to the existence of debts, a 

If the nature of the transaction affords intrinsic evidence Notice oi 
that the fiduciary vendor is not acting in the execution 1>reiicl ' of 
of his duty, but is committing a breach of trust, as where IMI ^' 
the consideration of the mortgage or sale is a personal 
debt due from the vendor to the purchaser, there the pur¬ 
chaser being a party to the breach of trust does not hold 
the property discharged from the trusts, but equally sub¬ 
ject to the payment of debts and legacies as it would have 
been m the hands of the executor. 4 And if a purchaser 
or mortgagee knows that there were no debus existing at 
the time of the testators death, or that they have since 
been paid, leaving only legacies due, and that the money 
was raised for the private purposes of the parties raising it, 
he will bo postponed to the unpaid legatees/ 

Where a particular time is fixed ibr the sale, and the 
proceeds are divisible among infants or persons then un¬ 
born/' the purchaser need not see to the application of 
the purchase-money; nor where it is to be applied upon 
trusts requiring time for their performance, as where other 
estates are to be purchased with it, 7 or the trust is for per¬ 
sons not immediately ascertainable, as tor instance, credi¬ 
tors coming in after a certain time under a deed/ Where 
there is a charge of debts and power-of-sale in the event 
of the personal estate proving insufficient, the trustees 
are not bound to show, nor the purchasers to ascertain, that 
there is a deficiency. 8 

In the recent case of Qmmder Chuntkr Ghorn v. Mac¬ 
kintosh? 1 * tho question how far lands purchased from a 

1 Smith p. Guyon, I Bid. (1 C,, 186. 

5 Smith v. Guy on, 1 Bra CL C\* 1S6 ; Horn Horn, 2 S. ami ft., 4 IS. 

1 Forbes r. Peacock 1 FL. 7J7 ; Sabin v. If nap, 27 Be&v., 663, 

' Watkiha ik Cheek. 2 S utnl S. t FJ9; El^nd v, Eland. 4 M. and 0., 

420; Dormer OarfcwrigBi L. B., 7 H. L. ( 731, 

* Howard ®. Chaffer, 9 Jnr,, N. &, 707. 

* Sctffj&rsbj i\ Lacey, J Madd,, 142 ; Breedon r, Breeden. 1 E, and Mv. t 

1 Doran r, Wiltshire. ft Swartwt. <>97. 

N Balfour r. Welland, 16 Vea„ 151 ; Groom tr Booth. 1 Drew. 548, 

a Bird v. ¥ox. II Haro, 40 ; Fierce r. Scott, i Y and 0., Ex. 257. 

M l Ij, B., 4 Calc,, 807, 



Lecture Hindu devisee are liable in the purchasers hands for the 
^ LJI ~ testator’s debts was considered, ami Pontifex, J,, held, that 
the question is on the same footing as a similar question 
would be under the English law. 

His Lordship said, 1 that the creditor? of the ancestor 
or testator may ff follow his lands into the possession of a 
purchaser from the heir or devisee if it can be proved that 
such purchaser knew—(i) that there were debts of the 
ancestor or testator left unsatisfied ; and also (ii) that the 
heir or devisee to whom he paid his purchase-money in¬ 
tended to apply it otherwise than in the payment of such 
debts, But a purchaser, ignorant on either of these points, 
has a safe title, for no duty is cast upon the purchaser 
from the heir or devisee to enquire whether there are any 
debts of the ancestor or testator, or to see to the applica¬ 
tion of his purchase-money. The decision in Cormr v. 
Cartwright 2 h an authority for this, even in the far 
stronger case where there is an express charge of debts by 
the testator on the devised estate, at least when the 
devisee is also executor, for the Lord Chancellor cautiously 
confined his judgment to the case before him, and it is 
also an authority to show that even where there is an 
express charge of debts, the burden of proof is entirely 
on the credi tor to show that the purchaser from the devisee 
had notice that the latter intended to misapply the pur¬ 
chase-money/ 1 3 

a suit has been instituted for the purpose of ad- 
^ * ministering the trust, and a decree has been made, the 
alur trustees cannot act on their own responsibility, bn must 

(iecrce ‘ come to the Court, whenever they have to do any acts 

regarding the property. 4 They cannot commence or defend 
any suit without the leave of the Court; 5 nor can trus¬ 
tees for sale soli. 15 And an executor cannot pay debts, 
or invest his testator’s assets® But it has never been 
decided that an executor after the institution of a suit 


PafcSflOU, a k R..T n. L„ 731. 

* Set; further as to trustee's receipt*. Lew in, 7th Edn„ 407—138. 

1 MitcheJsou t\ Piper. 8 Situ., G4 5 Slimveu v. Yandorhorst, 1 ft, and M., 
n 17 ; S. C., 2 B, and M., 75 ; Minors r Battiaon, L. ft*, I App. Gas,. 428* 
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* Walker r>. Smallwood r ArabL, 676 : Aunersley v. Ashur^fc, 3 P, Wms. t 
282. 

J Mitcheteon v. Piper, 8 Sim,. 64 ; Irby y + Irby,, 21 Benv. 526. 

' YViddowtiba v. Duck, 3 Mer, s 404 ; Both ell v. Abraham. L IL. 
17 Eq„ 21. 
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cannot sign a valid receipt for any part of the testator's 
personal estate* 1 A decree must have been made in the 
suit. The reason of this rule is, that the plaintiff may, at 
any time before decree, withdraw his Sliit> and should he 
do so, the progress of the trust may have been arrested for 
no purpose. Still it is safer for the trustees, after a suit has 
been instituted, not to act without the leave of the Court; 
and if, by acting independently of the Court, expenses be 
incurred, which might have been avoided had the trustees 
applied to the Court, they may be made fco bear them per¬ 
sonally. 3 

1 Lewin, 7th Ed., 510. “ See Act X of IS77, e t 373, 

* Lewin, 7th K'f, 51 ki. 
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DISABILITIES OF TRUSTEES. 

Traslco cannot rcnmwce after acaeptanco — Trustee cannet delegate — Employ¬ 
ment ol solicitor to invest-—Delegation to co-trnstea or co-axecuior-— 
Necessary delegation — Co-executar — Delegation authorised by author of 
trust — Representatives of surviving- trustee — Fraud by oo-iritatee — Dis¬ 
cretionary snjat — Mini item t acta —Liability of sgtmt — Co-trustees cannot 
at t singly — All trustees must jiiitt in receipt and conveyni.ee — Proof In 
insolvency — Exception to rule in cuae of public t<ru«i< — Special [lower ^ 
A c kno wtedgmen t - — Costa o 1 ac 1 1 ng i u do pen 4 e< s fcly — l nj u nc don — li , ?mu * 
iteration lor trouble — Carrying on boBiness — Suevjviri^ partner rrustec—~ 
Sol loiter tnip tee — Ex to n t of charge a U p wad — Cos (s — Tr n up p o i p> r. n l 
by Court*-Professional charges not njfovml — Settled acconnr — llttmuner- 
a lion fixed by author of trust Cdtttract for remuneration mill cesiuls <w 
fr»rt«rte—Gift couplet! with duty — Expenses oi agent—-Curatora imaer 
Act XIX of i&4l amt Act XL of 1S58— Official Truat&e—- Atlm inis‘.rater- 
Ciflneral —Trusts may not make a profit, from hi* office Employing 
tjru9t-ftftid» iti trade — Compounding debts or mortgages and tuircuasing — 
Purchase for benefit of ce*ttei owe (rust — Cestui que trust cannot give to 
trustee — Rule applies to all fiduciary relations — Purtfier.t —* purraising 
sbare or deceased partner — Instances of rut* — Trusted retiring for a eon- 
pideration — Extent if liability — Failure of heirs of c&ifj ui qv% trust -*? 
Failure of'next-of-kin—Trustee fur wale cannot purchase — Tfu.itei; pur¬ 
chasing from himself— That price fair immaterial — J3n nature of property, 
or mode of pirmhaae — Trustee who hex nevtr acted — When cant iti 
trust may set aside sale — Trustee may not buy for another — Agent ui 
trustee may not purchase*-Trustee taking lease — Time within which sata 
must be set aside — On flrjESiatioo — Purchase from -c&rfot iuo trust .— Fidu¬ 
ciary relation dpwplyfcd — Burden of proof — PmteiiXse by creditor — 
Assignee — Leave to bid — Purchase from infants — Legal representatives-** 
Mortgagee —Lending to trustees 

After a trustee has once accepted the trust, either ex¬ 
pressly or impliedly, he cannot, by any act of his own, 
without communication with his cestui que (rust, denude 
himself of the character of trustee until he has performed 
his trust; 1 any subsequent renunciation will be void. 2 Thus, 
the trustee of a temple cannot alienate the trust-property 
subject to the trusts attaching to it, and so get rid of the 

1 (Jhalmer t\ Bradley, 1 Jac. k W., G8. 
t Read i\ Truolove AmbL, T17, 
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office. 1 Tlio only way in which a trustee can obtain a Lbotuiu, 
release from the -jftiee is by obtaining ids discharge from 
the Court, 3 or, if all the eestwis que t rustenl are competent 
to contract, by obtaining their consent to his renuncia¬ 
tion J or by retiring under a special power in the instru¬ 
ment of trust. With the subject of appointments of new 
trustees I shall deal hereafter. Thus, where A was named 
executor in a will, and acted on behalf of particular legatees, 
disclaiming an intention of interfering generally, and after¬ 
wards renounced in favour of B, who was named a trustee 
in the same will, and who thereupon obtained adminis¬ 
tration with the will annexed; and B subsequently died 
insolvent after having possessed himself of the assets,—it 
was hold, that A was liable as executor notwithstanding 
his renunciation, and was answerable for the acts of B. 

" Executors,” said Lord RedesdaJc, “ must either wholly re¬ 
nounce, or if they act to a certain extent as executors, and 
take upon them that character, they can bo discharged 
only by administering the effects themselves, or by pit¬ 
ting the administration into the hands of a Court of 
Equity,” - 1 Where a trustee gave a bond to convey trust- 
property, and the administrator of the cestui que trust sued 
cpoii the bond and recovered the penalty, it was held, 
nevertheless, upon a bill to compel a conveyance, that the 
i.i us tee was liable to carry out the trust upon the penalty 
being refunded with interest." 1 

As a general rule, a trustee cannot delegate his office. Trustee 
If he does so, he will be liable for any breach of trust “l" 10 * 
committed by the person to whom the office has been en- 
trusted, for trustees cannot divest themselves of their 
trust at their pleasure.® “ Trustees,” said Lord Langdale, 6 
"who lake on themselves the management of property for 
the benefit of others, have no right to shift their duties on 
oi her persons ; and if they employ an agent, they remain 
subject to responsibility towards their cestui rjm trust, for 
whom they have undertaken the duty.” In that case tho 

1 Rajah of Kovilagom v. Kofctayath, 7 Mad, H, 0, iL, 210. 

* Doyle i\ Blake, 2 Sob. & Lei, 24D, 

* poji® Blakd, 2 Seh & Let, 23 \; Bee also Lowry t\ Fulton, 9 Sim., 

V* i ^ ranc ^ CT> terras v. Roque Mariano Dos Aligns,- t) ft. D. 

' Mooriemft Dowdiug, 2 P. \Vme., 31-t. 
rj Brad well r, Ontchpoie, 3 Swanst., 79 (a). 

Turner v. Corucv, £> Beav517. 
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trustees were empowered by the trust-deed to employ au 
agaftt, and the decree directed an enquiry as to 'whether 
it was by the neglect or default of the trustees that they 
were unable to render a better account. And in a subse-* 
quent case 1 Lord Langdale said: "In eases of breach of 
trust, it is of great importance to the community that 
trustees, who take on themselves the protection of the 
property of others, should he made to feel that they will 
beheld liable for trust-property which is lost by their 
acts of omission or commission, and that such liability 
will be enforced against them/ 5 
Trustees have been held liable when they have employed 
their solicitors to invest the trusteftind, and it has been test 
through the fraudulent acts cf the persons employed. " It, 
said Lord Eldon, 2 « a trustee trusts an attorney, he must 
abide by the effect of that confidence” And it is no defence 
that, in the employment of the solicitor, ordinary cal'c and 
discretion was exercised.' in one case trustees were held 
liable for lending money on the valuation of the mortgagor 1 ^ 
agent without looking into the matter themselves. 

^ If trustees or executors delegate the execution of the 
trust or tiie distribution of the assets to one of their own 
number, and a loss ensues through his wrongful act, tlmy 
will he liable, for it is the duty of each trustee or executor 
to watch over the trust-property.'’ 

But where an executor who had proved, but never acted, 
received a hill of exchange by post on account of the 
estate, and immediately sent it to the acting executor, ana 
it was lost—it was held, that the first executor was not 
liable, as he had never acted in the trust. 6 

In Ex parte Betchier 7 it was sought to make the 
j assignee of ft bankrupt liable for the default of a broket* 
■\yho had been employed to sell some of the bankrupts pro¬ 
perty. Lord B&rdwicke Raid: “ If the assignee is chargeable 


J Ghost v . Waller, 0 Reav., 437, 

* Rostock *. Flojsr, L. II., 1 20. Be© alsor Griffiths tv ; 

i>fl Beiiv., 236 : Ingle v. Partridge, 32 Beav„ 661; Wood v. We*£ hbn ; nn } 
I, R.. l3Eq» re Bird- L. JL t 36 203, Aft to liability oi an 

Li^i^Tiea in bankruptcy for loss caused by acts of an attorney empowered 
to recover debt, soe lowin, 7th Edn,, 234. 

1 Ingle fh Partridge. 31 Beav , 411. TJ 

* Langford *, Groyne, !l V**., 333; Davis*, Spurting, 1 K to th, 
Gii ; Clough v , Bond, i M to Cr, ? 497; Eaves v. Hickson, Rea?,, Uo. 

* Balohen v. Scut (, 2 Vt?K, J r,, 676. 
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in ting case, no man in hiy senses would act as assignee 
under commission! of bankrupt. This Court lias laid down 
a rule with regard to the transaction of assignees, and 
more so of trustees, so as not to strike a terror into man¬ 
kind acting for the benefit of others, and not for their own. 
Courts of Law, and Equity too, are more strict as to execu¬ 
tors and administrators; but where trustees act by other 
hands, either from necessity, or conformable to the common 
usage of mankind, they are not answerable for losses. There 
are two sorts of necessities: first, legal necessity 3 secondly, 
moral necessity. As to the first, a distinction prevails 
where two executors join in giving a discharge for money, 
and one of them only receives it, they are both answerable 
for it, because there is no necessity for both to join in the 
discharge, the receipt of either being sufficient; but if 
trustees join in giving a discharge, and one only receives, 
the other is not answerable, because his joining in the dis¬ 
charge was necessary. 

u Moral necessity, from the usage of mankind. If a 
trustee acts as prudently for the trust as for himself and 
according to the usage of business, he will not be liable 

<J If a trustee appoints rents to be paid to a banker at that 
time in credit, and the banker afterwards breaks, the trustee 
is not answerable. So, in the employment of stewards and 
agents, the receiver of Lord Plymouth's estate? took bills 
in the country of persons who at the time were reputed of 
credit and substance, in order to return the rente to Lon¬ 
don : tiie bills were protested and the money lo:>b, and yet 
the steward was excused. None of these cases are on 
account of necessity, but because the persons acted in the 
usual method of business. ” ’ J 

Where an executor possessing assets of his testator hands 
over the assets to a co-executor, and they are misapplied 
by him, the executor who so hands them over will be 
answerable for their misapplication, because he had a legal 
right to retain them, and might have preserved them, and it 
was bis duty to do so ; unless, indeed, they were so handed 
over for the express purpose of a special administration by 
the co~exeoutor as for the payment of a particular debt . 3 

* Knight®. The Earl of Plymouth, I Diels;, 120. 

" Sto ante, p, 140; and aUo Wren v, KirUm t II Yes., 377; Massey v> Ban¬ 
ner. 1 J. and W M 248 ; Joy i\ Campbell, 1 8ch. and ho f., 1141, 

3 Davis v, Spurting, 1 E. and M., : and see Trutok Lamprell, 

2£> Boar.. 115 ; Thompson v* Finch, 22 lionv\, lilO; S D. M. CL, 500 ; Cowell 
r, Gatcombo, 27 lieav ,80$. 
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Lector* Bui trustees cannoibe answerable, if the instrument of 
trust provides for delegation, and they follow the directions 
Delegation given by it. Thus, a testator by Jus will recommended his 
uithoruwi executors to employ A (who had been in the testator's own 
employment) as their clerk or agent. The executors gave 
A a power-of-attorney to receive debts, and A subsequently 
became insolvent. It was contended that the executors 
were answerable for the default of A; but Sir A. Hart said, 
that if a testator pointed out an agent to be employed by 
the executor, and such employee received a sum of money, 
and immediately made default, the executor would e ear 
himself by showing that the testator designated the person, 
and that he could not by the exercise of reasonable diligence 
recover the money. 1 

Kliment- Again, where property was bequeathed to trustees upon 
ing certain trusts, to he executed by them or the survivor of 
trustee. them, or the assigns of such survivor, and one of the 
trustees died—it was held, that the survivor might 
bequeath the trust-property to trustees upon the trusts 
of the original will 2 K Where,” said Lord L&ngdale, 
“ a trust-estate is limited to several trustees and the 
survivor of them, and the heirs of the survivor, and no 
power of appointing new trustees is given, wo observe a 
personal confidence given, or at least probably given, to 
every one of the several trustees, as any one may be the 
survivor; the whole power will eventually come to that 
one, and ha is entrusted with it, and being so. he is not, 
without a special power to assign it to any other, he 
cannot of his own authority, during bis own life, relieve 
himself from the duties and responsibilities which he has 
undertaken. 

^ But we cannot assume that the author of the trust 
placed any personal confidence in the heir of the survivor ; 
it cannot be known beforehand which one of the several 
trustees may be the survivor ; and as to the contingent 
survivor, it cannot be known beforehand whether 
he may have an heir or nut, or whether the heir may 
be one, or may consist of many persons, trustworthy 
or not, married women, infants, or bankrupts, within or 
without the jurisdiction. The reasons, therefore, which 

1 L-win, 7th Ed. ’315, citing Kdbce %\ Sucyd, *2 Moll, : I>oyk V. 
Blake* 2 Sch, and Lcf. 2H2, 239. 

1 Titley v, Widstcnlicimn, 7 Be%\.. 42 L 
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forbid the surviving trustee from making an assignment, L&trruim 
mfer w-os, in &ueh a case, do not seem to apply to an 1X ^ 
assignment by devise or bequest ; which being made to 
take effect only after the death of the last surviving trustee, 
and consequently after the expiration of all personal con¬ 
fidence, may perhaps not improperly be considered as made 
without any violation or breach of trust. It is to take 
effect only at a time when there must be a substitution 
or change of trustees,—there must be a devolution or 
transmission of the estate to some one or more persons not 
immediately or directly trusted by the author of the 
trust—an 1 the estate subject to the trusts must pass 
either to the ha res natrn or hwrea fuctus of the sur¬ 
viving trustee, and if the heir or heira-at-law, whatever 
may be their situation, condition, or number, must be the 
substituted trustee or trustees, the greatest inconvenience 
may arise, and there are no means of obviating them other 
than by an application to the Court. With great respect 
to those who think otherwise, and quite aware that some 
inconveniences which can only bo obviated in the Court 
may arise from devising trust-estates to improper persons 
for improper purposes, I cannot at present see my way 
to the conclusion, that in the case contemplated, the sur¬ 
viving trust# commits a breach of trust by not permitting 
the tmst-estate to descend, or by devising it to proper 
persons, on the trusts to which it was subject in the hands 
of the surviving trustees” 

And trustees an not liable to their cestui s que trustentv rtmlby. 
for money belonging to the trust which a co-trustee gets c ^ miaEee * 
into his possession without their consent or knowledge 
and by a fraud upon them* Thus, where trustees drew a 
cheque upon a banker, and crossed the cheque with the 
names of other bankers, and delivered it over to one of 
their n umber for the purpose of paying it into the bank 
of the bankers with whose name the cheque was* crossed, 
it was held, that the co-trustees were not liable for the 
misapplication of the money by the trustee to whom the 
cheque was delivered! 

If the trust is of a discretionary character, a trustee Discretion- 
cannot delegate the execution of it under any circumstances Iir - 
either to a stranger or to a co-trustee, or co-exccutor, and 
not only will the trustee so delegating be liable for any 

4 Barnard i\ Bftgahavr, 3 DeG. J. aud S., 353. 
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losa, but the exorcise of the discretion by the substitute 
will be actually void* 1 

A trustee may carry out the ministerial portion of an 
act connected with the trust by attorney or proxy ; for 
instance, if lie has agreed to sell the trust-property, ho may 
execute the instrument transferring the property by his 
attorney, for he does not delegate any portion of the 
confidence reposed in him. 3 

The agent of a trustee is not accountable to the mttuis 
que trusient, though a substituted trustee is, 3 and payment 
to an agent authorised by trustees to recei ve trust-moneys 
discharges the person pacing the money, 4 An agent who 
lias been party to a breach of trust, will, however, be res¬ 
ponsible to the cestuis que trustmt * 

The office of co-trustees is joint, they all form as it 
were one collective trustee, and therefore must execute 
the duties of their office in their joint capacity. 6 An act 
done by one may be subsequently approved by the other ; 
but the approval must be strictly proved/ It is net 
uncommon to hear one of several trustees spoken of as the 
acting trustee, but the Court knows of no such distinction ; 
all who accept the office are in the eye of the law acting 
trustees. During the joint lives of the trustees if one 
refuse to act, the other cannot act without him ; but the 
trust devolves upon the Court. 3 

It follows from this doctrine of unity among co-trustees, 
that they must all join in giving a receipt; and that, unless 
the instrument of trust specially provides that the receipt 
of some or one of the trustees shall be a discharge, a 
receipt not signed by all will be invalid® So they must 
all join in a conveyance of the trust-estate/^ 

1 Alexander 0. Alexander, 2 Ve». f fr4B * Bradford v. Iklfkltl. 2 Sim., 264 $ 
FIitoll a, Leworfchy, 2 Hare, 2C0 ; Crewe r. Diokeu, 4 Ye*., 97 ; Attorney- 
General v, Gleg#, 1 Atk,, 3&f>, 

1 Attorney-General v. Boott, 1 Yes. Br. r -ilS; E* parte Eigby. 10 Vob.. 463., 

8 Myler v. Fitzpatrick, 0 Idadd., 360 ; Maw v. Pearson, 2S Bear., ICO. 

4 Itobertfion v. Ann&troiigv Beavv, 123, 

* Fyler#. Fyler, 3 Beav% 550. 

fl Lewie, 7tb Edn., citing /£.$parlp Griffin, 2 Gi and J , 116, 

* Mcbeeei .10 v, Carr, L* H>, 9 Eq, p 200 i Lee tv Sankey, L> E., 15 Eq., 204/ 

* Doyly i? t Shcrratt, 2 Eq, Caa. Abr., 742 IX 

■ Bee p, 134; and Walker Syraonda, JSwanefc., 63 \ Ilakl e, Franck, 
H Beav., 510 ; Leo v\ Sankey, L. IL T 15 Eq. r 204, 

10 Townley i\ Sherborne, Bridg., 35, 
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If there are many trustees, the Court will order that the Lectuhb 
trust-moneys may he paid to them or any two of them. 1 !X - 

One of several executors may, on the insolvency of a Prf ,Xin 
debtor to the estate, prove the debt; but one of several insolvency, 
trustee., cannot prove without the order of the Court. 3 

There if) an exception to the general rule that all trustees Exception 
must join in executing the office, in the case of a trust of itl 
a public character. There the act of t he majority is to be public 
considered the act of the whole body, 3 The majority of truat ' 
course have no right to deal with the trust-property other¬ 
wise than according to the true construction of the deed 
of trust. 4 

Where a special power is given to trustees, it cannot lie Sped*! 
exercised by the, majority only, but all must join; if the p ' ,wcr ' 
settlement, for instance, declares that, on the death or resig¬ 
nation of a trustee, the surviving or continuing trustees 
shall appoint, a successor, it is apprehended that the ap¬ 
pointment of the new trustee must be the joint act of all 
the surviving or continuing trustees.® 

The Limitation Apt 15 provides, that nothing in ss. 1ft and Acknow- 
20 renders one of several joint executors or mortgagees i,:il S ment * 
chargeable by reason only of a written acknowledgment 
signed, or of a payment made by, or by the agent of, any 
ether or others of them. This, corresponds with the 
English law. 7 

" As co-trustees are a joint body, the Court requires them, C<wta of 
unless under special circumstances, to defend a suit jointly; r,.a”p^n .i- 
and if they sever, the extra costs thereby occasioned must only, 
be borne by the defaulting party. It is conceived that 
this ride, so strictly observed in Court, must not be lost 
sight of in transactions out of Court, and that co-trustees 
are bound, unless they can show good reason to the con¬ 
trary, to aet by the same solicitor and the same counsel. 

It would be a strange anomaly if four trustees were allow¬ 
ed only one solicitor and one counsel in Court, and four 
separate solicitors and four separate counsel out of Court. 

1 Attorney-General«. Briokdale, 8 Bear., 223. 

5 E-r. parte Smith, I Di’iuv, 301, 

5 Wilkinson ti. Matin, 2 Tyr., 614; Younger v. Welham, 3 Swanst., 180 

1 Ward 4>. Hip well, 3 Gif£., r. 47. 

a Lewin, 7th Edn., 237. citing Jit: Onn gte gallon ft 1 Clwroh, Smethwick, 

1 W. N,, )!)(;. As to stock in the name of trustees, see Lowiu, 238. 

" NV of 1877. s. 21. 

5 See Richardson v. Yotmge, B. R., C Cli. r 478. 
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Luotuke Every trustee should he prepared to act in harmony with 
Z_, ' lie eo-trustees, or he should not accept the office. It may¬ 
be said that as each trustee is responsible for the clue 
administration of the trust, he ought to be at liberty to 
employ a professional adviser of his own choosing, but this 
argument would, d fortiori, apply to so important a matter 
as the defence of a suit, and yet there the Court pays no 
attention to it.” 1 2 * 4 * & 

We have seen that the Court will not, as a rule, interfere 
■with a discretionary power reposed iu trustees, ante, p. 153. 
But the Court has a controlling power over all trustees,* 
and will interfere when the discretion is mischievously 
and ruinously exercised, as by leaving the trust-fund out¬ 
standing on hazardous securities,® or where it is corruptly 
exercised , 11 or not exercised in good faith ; 1 or where the 
trustees misbehave," or decline to exercise the discretion , 1 
In this last case the Court will not, as a matter of course, 
exercise the discretion with which the trustees are invested, 
hut will follow its own established and known rules, unless 
the intention of the testator plainly appears to exclude such 
a mode of proceeding .' 1 Where a case has been shown for 
bringing the trustees before the Court, the Court, though 
it will not control the discretion of the trustees, will still, to 
use the words of Lord Hardwicke, “keep a hand over them.” fl 
Injunction. The Court may, if necessary, interfere by injunction . 19 
If the act complained of would be irremediable, the Court 
will interfere as a matter of course . 11 

u™ fir a ‘ . A fcru " tee > as such, ban no right to any remuneration for 
trouble, his trouble, skill, or loss of time in executing the trust, for 
the office, in the absence of any express stipulations between 
the author of the trust and the trustee, is a purely honor- 

1 Lewm, 7th Edn„ 238, 

2 in re Hodges, Davey v. Ward, X*. H* 7 Ch* Diy, f 761* 

B He Majpueyilh v, Crompton, 1 V. and K, T $59, 

4 Potter v. Chapmanj Ambl„ 99 : French Davidatm, 3 Madd. f 102; 
Talbot Marshfield, L, It, 3 Oh,,. 622 ; Thacker *. Key, L E,. 8 Eq. t 408. 
r> Byam v m By am, 19 Beav., 65; He Wilkes 1 s Charity, $ Mao, and 6,, 4*40. 

* A ttorney-General v. Oleg£, Ambl, # 684, 

7 Glide t). Worthing ton 7 3 BgG. and Bin-, 339; In re S&iidcrsoiTa 
Trusts, H K, and J., 497. 

* Preiidergaat v. Preudergast, BII t L. C„ 197* 

& At torn ey- General r. Governors of Harrow School, 2 Test, 55 L 
** Balls i?* Strutt, I Haro, 148 ; MTaddea ?l Jenkyns, 1 Ph., 153. 

11 in re Chertsey Market, G Price, 279 ; and aee Kerr on In.junctuma, 
2nd Edn,, 46L “ 
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arv one. The leading case on this point is Robvnmi v 
Pkt 1 There Lord Talbot, L. C., said : " It is an established 
role, that a trustee, executor, or administrator shall have 
no allowance for his care and trouble; the reason of which 
seems to bo, for that, on these pretences if allowed, the 
trust-estate might be loaded and rendered of Ltt e value , 
besides, the great difficulty there might be m sett ing and 
adjusting the quantum of such allowance, especially as one 
man’s time may be more valuable than that ot another ; and 
thm -0 can be no hardship in this respect upon any trustee 
wlm may choose whether he will accept, the trust or not. 

“ The mason of the rule,’ said Lord Tottenham, is v eil 
Stated in Robinson v. Pett It is not because the trust- 
estate is in any particular case charged with moie than it 
mi Hit otherwise have to bear, but that the principle,^if 
allowed, would lead to such consequences . «nd 
“ The true ground, however, says Mr. Levon, isrt that it 

the trustee were allowed to perform the duties of the office,, 
and to claim compensation for his services, his interest 
would be opposed to his duty, and as a matter ot prudence, 
the Court would not allow a trustee or executor to place 

himself in such a false position. 

The rule extends to all persons who acquire a fiduciary 
character. Thus, an agent who becomes executor is not 
entitled to charge commission on business done t a ase- 
qucntly to the testator’s death/' nor if he soils as trustee 
will he be allowed morn than expenses out ot pocket, bo 
an auctioneer, who ift f#o mortgagee, cai ^ 8 c ^?, e |f^ 
mission for selling the mortgaged property; ami it a 
general rule that a mortgagee shall not be a lowed to charge 
f or receiving the rents of the mortgaged property per¬ 
sonally. 8 A receiver is not entitled to eompensarton foi 
trouble in doing acts which have not beou ordeied, No. 
is the committee of a lunatic's estate entitled to any vemu- 
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noration for his trouble. Whore any allowance is made* 
it is not for ls>s sake, but for tho benefit of the estate, as 
where rents cannot be effectually collected by the committee 
without assistance. 1 * 

If a surviving partner carries on the business of the 
partners]* 1 p re 1 1 d n i ng th g deco as e< i par 11 ier*s cap i ta 1 in th e 
concern, he will be considered as a constructive trustee, and 
will have to account for the profits ; but proper allowances 
will be made for the management of the . business," and the 
amount of the allowances may be fixed by the Court 
without an enquiry* 3 

If, however, the surviving partner is an express trustee or 
an executor, he will not, as a general rule, in the absence of 
any direct stipulation, be entitled to an allowance for carry¬ 
ing on the business, 4 or to make any charge for his 
trouble or loss of time, although great ad vantages may 
have accrued to his cestui h qite tintsientj as where lie has 
carried on a trade or business wi th great personal trouble, 
and at a great sacrifice of time, ho will nut be allowed to 
charge for more than out-of-pocket expenses; and even 
settled accounts upon the footing of such charges will be 
set aside/ 

A solicitor who sustains tho character of trustee will not, 
unless there be an agreement for the purpose/ be per¬ 
mitted to charge for his time, trouble or attendance, but 
only for hm actual disbursements. 1 <Y It would," said Lord 
Ly ml hurst, “ be placing hie interest at variance with the 
duties he has to discharge. It is said, the bill may be 
taxed, but that would not be a sufficient check : the estate 
has a right not only to the protection of the taxing officer, 
but also to the vigilance and guardianship of the executor 
or trustee; a trustee placed in the situation of a solicitor 


1 Jh) Walker, 2 Phillips, 630 ; Be Weatbrooke. ilh r 0*>l ; Anon n 30 Ves,, 
103* 

- Crawshuy v. Collins. In Vm.. 225 ; Brown t\ Bo T as tot, Jac>, 231 ; 
Wetlderburn ?•* Wedderburn, 22 Beav,. 117, 

3 Forster ?\ Ridley, 4 DoG. J, and 5-> 352, 

4 Burden v- Burden, J V, and B v 370; Brocksopp v, Barnes^ 0 Madil,, 
90 ; Stooken 0 , Dawson, 6 Beav., 371. 

* Brookeopp v. Bernik, 6 Madd., 90; Ayliffe y, Murray, 2 Atk,, oS ; 
Barrett v. Hartley, L. K. t 2 Eq.* 789, 

* Jti re $herwo<xl f 3 B*av., 338. 

T Gomley e. Wood, 3 J. and Lat., 078 ; Moore Prowd. 3 M* and Cr.* 
45q Fraser %\ Palmer, 4 Y, ami 0., 515; Broughton v. Broughum, 5 JD, 
It G, 1G0. 


R E MU N EB AT I ON OF TRWTEK 


245 



might, if allowed to perform the duties of a solicitor and lecture 
to wpadd for them, find-it very often proper to institute 1 
and carry on legal proceedings, which he would not do if 
ho were to derive no emolument from them himself, and 
if he were to employ another person/' 1 And tin rule is 
not restricted to cases of express trusts, but applies to the 
case of an executor or trustee, though there be no express 
trust? 

When a solicitor lias liberty to charge for his professional Extent of 
services, he can only charge for services strictly profes- jfiotfed. 
sional, and not for matters which an executor ought to have 
done without the intervention of a nolicitor, such as attend¬ 
ance to pay premiums on policies, attending at the hank 
to make transfers, attendances on auctioneers, legatees, and 
creditors? The rule applies even where the business is 
done by the solicitor's partner, who is not a trustee? If, 
however, the business is done exclusively by the partner 
and 3m alone receives the costs to the exclusion of the 
trustee-partner, the charge will be allowed ? and so will the 
costs of an agent, also a solicitor, for professional work? 

In one case it was held, that a solici tor, a trustee, might act 
for his eesinis qve tnisieni or himself, and his co-trustees 
or cffltuis que trusteni , provided the costs were not in¬ 
creased thereby? But this case has been since disapproved 
of by the House of Lords in Man&on v, Bmllief where 
Lord Oran worth, G, said, that “the true principle is, that 
each trustee should be a check and control on each and 
all of the co-trustees—a principle which is placed in danger 
by the allowance of a pecuniary profit/' 

And in another case? Lord Ontnworth said: “The rule 
applicable to the subject b&s been treated at the bar, as 
it' it were sufficiently enunciated, by saying, that a trustee 
shall not be able to make a profit of his trust; but that is 
not stating it so widely as it ought to be stated. The 

f Lewin, 7th Bdn, : 5la citing New r. Jones, ft Jarm. Tree,, ftftS, 

“ Pel l ard r. Doyle, l J>r, and Sm., 319. 

3 Harbin v. Darby, 26 Beav., M25. 

1 Colima i\ Cary, 2 Beav.. 12ft; Christopher v* White, 10 Bear,. 523 ; 

Lincoln t\ Windsor. ft Ham, 158 ; Lyon i\ Baker, 5 Deft, and Sin. f 622 ; 

Cradoek v. Piper, 1 Mac. arul G., 664. 

fi Clack© t?, Cailon. 7 Jur., N, 8., 441 ; Mackintosh v. Nobin money 
Dofisee, 2 lud. Jar., 162. 

* Burge Bratton, 2 Hare, 37ft. 

r Cradook v. Piper, 1 Mao. and G., 664. 

9 2 ilacq., SO. * Broughton t\ Broughton, G D. M. G., 161. 
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rule really is, that no one who has a duty to perform 
shall place himself in a situation to have his interests 
conflicting with that duty, and a case lor the application 
of the rule is that of a trustee himself doing acts which 
he might employ others to perform, and taking payment 
in some way for doing them. As the trustee might make 
the payment to others, this Court says, he shall not make 
it to himself; and it says the same in the ease of agents, 
where they may employ others under them. The good 
seme of the rule is obvious, because it is one of the duties 
of a trustee to take care that no improper charges are 
made by persons employed for the estate/ 1 * 
In In the Matter of the Fort Canning land Co.* Phear, 
X, drew a distinction between the case of a trustee and a 
director of a public company, and allowed the claim of the 
partner of one of the directors who did work for the 
company as a solicitor, there being nothing to sho w that 
he had not been duly appointed by the directors. 

A solicitor, who m also a trustee, who invests trust- 
money on a mortgage, and is employed as the mortgagor s 
solicitor, and is paid by him, is not chargeable at the suit 
of the cestui qm trmt with the profit thus made/ 

A solid tort-rustee, who acts for himself in a suit, will 
be entitled to his costs against parties who unsuccessfully 
attempt to set aside the trust-deed. 3 

Securities given to a solicitor-trustee to cover costs to 
which he would not bo entitled, will be set aside even as 
against a purchaser for value who had notice. 4 

Where a trustee is appointed by the Court, and the 
nature of the trust is such that he is fairly entitled to 
compensation, he should take care to arrange for Iiis 
remuneration before he accepts tlm office/ In M(vrshall v> 
Holloway? the decree, after reciting that the nature and 
circumstances of the estate of the testator required the 
application of a great proportion of time by and on the 
part of the trustees for the due execution of the trusts 
of his will in regard to his estate, and that they could not 

1 f,B. L.R. 27s. 

,J Whitney i\ Smith, L. R„ 4 Ch. ? 513, 

8 Piuco u. Beattie, 0 Jur. t N. 1119 : aeo York v, Brown, 1 Colt, 260. 

4 Ckanluy tv Wood, 3 J. and 078, 

A Brockaopp r, Barnes. 5 Madd,, SO; Morison tv Henson, 4 M. and C. ? 
215 j Newport Bury, 23 Beav., 30, 

“ 2 Swan at, 453, 
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Undertake to continue the execution of the trusts 'without Lecture 
the aid and assistance of A as a eo-trustee, lie having ' ' 
during the life of the testator had the principal and con¬ 
fidential management thereof, and being better acquainted 
therewith than any other person, and that therefore 
it would be for the benefit of the said testator’s estate 
that he should continue to be a trustee thereof, and 
the said A alleging that due attention to the affairs and 
concerns of the said testator would require sir much ot his 
time and attention as would be greatly prejudicial to his 
other pursuits and concerns in business, and therefore that 
lie would nut have undertaken to act therein, but under 
the assurance that an application would be made to the 
Court to authorize the allowance and payment of a reason¬ 
able compensation out of the testators estate for such his 
labour and time, and that he could not continue to act 
therein without such reasonable allowance being made to 
him, ordered a reference to settle a reasonable allow- 
aTiee to be made to A out of the testators estate for nis 
time, pains, and trouble in the execution ot the trusts.^ 

The Court will not allow a trustee to make professional protea- 
chnirges for professional business done by him for the trust, 
unless, of course, there is express authority given by the allowed, 
settlor, for, to do so .would be to, place a person, having a 
duty conflicting with his interest, in the position of having 
to make out his own bill against himself, leaving any error 
which might occur to be settled and set right at some 
future occasion; but the Court will only alloy him a salaiy. 

A cestui ova trust is not osfcopped by a settled account fieiis.ni 
with or release to his trustee, a solicitor if he had no Atcoau ' 
independent legal advice hut otherwise if he had. 

The author "of the trust himself may, of course, direct feiwinw-^ 
a salary or other payment, or costs as between soucitoi b y nu ilior 
and client, to he made to the trustee, to which he would A tnut. 
not be entitled without such direction ; 4 and if tlio precise 
amount is not fixed, an enquiry will be directed to ascer¬ 
tain what will be a proper remuneration . 6 


1 B&iHfrriflrge tc Blair* B Bcav , 

“ Todd «. Wilson, 'J Boav., 48(1. 

» Stone' v. Parker, 9 Jfeav., 386 ; Re Wjcfoe. XI Benv.. 309. 

‘ UoMiimhi v. Pett, 1 P. Wins., 132 ; Webb r. fcrl of 
7 Vef.., 180; Baker v. Martin. 8 Sim., 36 ; Don gins b. Aron butt, £ DtsO. 

“^HHsVn'r. Airey, 1 VeB., 116 ; W fills r. Kibble, 1 Beav., 669; Jack- 
boh v* Hamilton, 3 J- and Lai.* 702. 


248 


Ri; >TUN ERATION OF TftUSTEE. 


Lectobe 

IX 

Contract 
for muii- 
3*efario» 
with reMfnis* 
ijut im&tiiL 


Gift cou¬ 
pled with 
duty. 


And where the instrument of trust does not make any 
provision for the remuneration of the trustees, they may, 
nevertheless* contract with the cestvAs que trustent } if the 
latter are competent to contract, for an allowance for time 
and trouble expanded in the administration of the trust, 1 * 
In Ayliffe v. Murray? Lord Hard wi eke mid: “Whether 
upon general grounds a trustee may make an agreement 
with his cestui que inid for an extraordinary allowance, 
over and above what he is allowed by the terms of the 
trust, I think there may be cases where this Court would 
establish such agreements, but at the same time would he 
extremely cautious and wary in doing it* In general, this 
Court looks upon trusts as honorary* and a burthen upon 
the honour and conscience of the person intrusted, and not 
undertaken upon mercenary views; and there is a strong 
reason too against allowing anyth jug beyond the terms of 
the trust, because it gives an undue advantage to a trustee 
to distress a cestui que trust, and therefore this Court ha* 
always held a strict hand upon trustees m this particular. 
If a trustee comes in a fair and open manner, and tells the 
eestni que trust that he will not act in such a troublesome 
and bm'thensome office, unless the cestui qm trust will give 
him a further compensation, over and above the terms of 
the trust ,aod it is contracted for between them* I will not 
s t ay this Court will set it aside, though there is no instance 
where they have confirmed such a bargain.” 

‘ The contract should in its terms explain the arrange¬ 
ment* and if the trustee is a solici,to •* the cestui que trust 
should have independent professional advice, 3 4 

If the trustee fail from any cause to perform his part 
of the contract, the charges will not be allowed-’ 1 

If a gift is coupled with a duty* the duty must be per¬ 
formed in order to entitle the donee to claim the gift. 
Thus, if a bequest is given to an executor as remuneration 
for hia trouble* he will not be entitled to claim it unless 
he proves the will and acts/' even though he is prevented 
by the act of God* as in the case of severe illness, from 
taking out probate. 0 Bo a,gilt of an annuity to a trustee, 

1 Douglas r. Axchbutb, 2 DcGr. and J., 148. 

* 2 A tie. , 58* 

B Moore ?\ Frowd, 3 M, and Or., 46, 

4 Gould FleetWood, 3 P. Wma.. 25] * n. (ti). 
f * Slant y Watney, L, R,* 2 Eq., 418, 

H H anbury v. Spooner, u Boav,, 630 ; lie HawHnfi Trusts, 33 Bear*, 570. 
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so long as lie slial! continue in the office of trustee, will de- l^cicro 
terraine on the cesser of active trusts by the payment, of the 
whole of the trust-property to a person absolutely enti¬ 
tled, without a devolution of the office of trustee on any 
other person. 1 

Although a person acting in a fiduciary capacity may Expense# 
not charge anything for Ms trouble, yet he may, as we ot «s enU 
have already seen, 3 employ paid agents. So il an executor 
employs a solicitor to do business for him in the manage¬ 
ment ‘of the testator’s affairs, he will be allowed what ho 
pays the solicitor for such business,' 1 unless the business 
is such as he should have transacted himself. 1 

If the accounts be complicated, and the executor nr 
trustee take upon himself to adjust and settle them, 
although it may take up a great deal of his time and 
attention, the principle of equity is, that he cannot claim 
compensation; but if ho choose to Have his own trouble by 
the employment of an accountant, ho is entitled to-charge 
the trust-estate with it under the head of expenses 1 

Curators appointed under Act XIX of 1841 are allowed c™*", 
to receive remuneration at such rate as the Judge tsiml xrx o£ 
think reasonable, but in no case exceeding 5 per cent mu 
on the personal property and on the aimuat profits 
of the real property of the person whose estate has been 
taken charge of (s* 7)- And the public curator and every 
other administrator to whom a cerrificate has been granted ««i Act 
under s. 10 of Act XL of 1858 is entitled to commission 
at a rate not exceeding 5 per cent on the sums received 
and disbursed by him, or such other allowance to be paut 
out of the minor's estate as ihe Civil Court shall think 
fit (s- 24). 

The Official Trustee is entitled by way of remuneration official 
in respect of all trust-property in his hands to com in, is- ^ 

rion on all capital moneys received by him, of one and-a- 
half per cent on receipt; or all capital moneys invested by 
him, a commission of one and-a-half per cent on invest¬ 
ment; on all sums received by him by way of interest or 
dividends in respect of moneys invested, a commission of 


* Hull v. Christian, h. R-, 17 Eq. 

5 p. 212, 

* Maoniuimrn v, Jones, 2 T>mk, f>87, 

4 HjivMu v. Darby, 28 Beav., 325, 

s Lewm, 7th Edtt,, 543, citing New r. Janes, 9 Jarm. 
Henderson v, Mclvor, 3 Mad, 7 275, 
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Lecture three quarter per cent, and on all rents collected by him, 
lv * a commission of two aud-a-half per cent- (Act XVII of 
1804, a II). 

tr'uov- tS " Formerly, adiu ini stmt ors in this country to the estates 
Gun or : a. of per sons dying abroad were allowed a commission of 5 
per cent upon receipts or payments. This practice, hmv- 
ever, was abolished in the Presidency of Bengal by A<Sb VII 
of 1819, and in the Presidencies of Madras and Bombay by 
Act II of 1850; and now it is provided by the Adminisuator- 
Generals* Act 1 that u no person other than the Administra¬ 
tor-General acting officially shall receive or retain any com- 
mission or agency charges for anything done as executor 
or administrator under any probate or letters of administra¬ 
tion , or letters ad eoUigcnda hona which have been granted 
by the Supreme Court or High Court at Fort W illiam in 
Bengal since the passing of Act No. A ll of 1849, or by 
either of the Supreme or High Courts at Madras md Bom¬ 
bay since the passing of Act II of 1850, or which shall Lave 
been or shall be granted by any Court of competent juris¬ 
diction within the meaning of ss. 187 and 190 of the 
Indian SiiCHsesaiori Act/’ It is illegal, therefore, for any person 
other than the Administrator-General to charge commis¬ 
sion for administering estates* 3 Section f>2 of the Act pro¬ 
vides, that the Administrator-General of Bengal shall be 
entitled to commission, at the rate of 3 per cent, and 
the. Ad minis tra t ors-Gei mral of Madras and Bombay respec¬ 
tively at the rate of 5 per cent upon the value of the avetfi 
whmh they respectively collect and distribute in duo course 
of administration. The section does not apply to the pro- 
perty of officers and soldiers dying on service (s. 53). And 
s. 55 authorizes the Governor-General in Council to alter 
the rates of commission. 

Tntst.ce It in an invariable rule that a trustee shall gain no 
uLiKpro- benefit to himself by any act done by him as trustee, but 
tit from that all his acts shall be for the benefit of his cestui qm 

iiw office f ni ^ m This rule was established in order to keep trusteed 

in the line of their duty/* So that wherever a trustee, or 
one standing in the relation of a trustee, violates his duty, 
and deals with the trust-estate for hia own behoof, he must 
account to the cestui qua trust for all the gain which he lias 

made; as where a profit is made by employing trust- 

1 XI of 1S7M< SA 2 In rtf Cowie, L L. R v f' Oala. 77. 

g OTIerlihy v, Hedges 1 Sell. md Luf., 126, per Lori itodi&tiule. 
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money in buying and selling land, or stock, Oi in a commer¬ 
cial adventure, in all these cases the profit made by the 
transaction will not be allowed to go to the trustee, who 
has so applied the money, but to the cedui fjiw trust, whom 
money has been so applied. In like manner, where a trns- 
toe or executor has used the fund committed to his care in 
stock speculations; though the loss, if any, must fall upon 
himself, yet for every farthing of profit he may make he 
will be accountable to the trust-estate. So, if he lay out 
the trust money in a commercial adventure, as in buying or 
fitting out a vessel for a voyage, or put it in the trade of 
another person, from which lie is to derive a certain stipu¬ 
lated profit, he must account for the profits received by 
the auventure or from the concern. 1 And the rale applies 
to a mortgagee, who is not allowed to have more ou t of the 
mortgaged'und than his principal and interest, 2 3 It does 
nm matter that the original trust-fund has not been im¬ 
paired \ the rule is based on the principle that a trustee shall 
not be allowed to do an act which brings his private inter¬ 
ests and his duty to the tru in conflict.* 

So, if a trustee or executor employs tru^t-funds in his 
own business, he must account to his restwis c/m frvMcnt 
for all profits made by bo employing the trust-funds, and 
he will be liable for all losses.* “ iff said Lord Cairns;' a 
partner in a trading firm dies, and if be constitutes one or 
more of his copartners his executors, and if there is nothing 
special in the contract of copartnership, and if the ansebs 
of the testator are not withdrawn from the copartner¬ 
ship, but arc left in it, and no liquidation is arrived at, no 
Bentlerneut of accounts come to, if is a trite am; familiar 
rule in the Court of Chancery to hold, that tho estate of 
that testai6r is, to all intents and purposes, entitled to the 
benefit of a share in the profits which are made in the 
trade after his death. And if this should happen, which is 
the principle of another class of eases, that tho partnership 

1 Docker r. Borneo 2 M. and G64; Burgro* r, Wheats 1 Eden, 177 ; 
Middleton v. f>pic?er, 1 Bro. 0. CL 201; .&> purie Andrew tf, 2 Ito^e. 412, 

2 Oubbius r, Creed, 2 Sek and Lcf-, 218 ; pcohIbo Baldwin ^Bannister, 

3 P, Wma., 201 (A); Dobson i\ Land, 8 Hare, 220 ; Arnold r Garner, 
2 PTi., 231 ; MattLt^QU v. Clarke. 3 Drew*. 3, 

’* Hamilton r. WVlgkt, 0 0, and F.. HI. 

1 Docker t\ Somes, 2 M and K,. 855 Weddeiburn v. Wedtwkurn, 
2 Keon. 722; Willett Blaudford, I Hare. 253 ; Parker r. Bloxain, 
20Rcav.. 205 ; Cummins «?. Cununi&B. 8 ir. E(j. P 723; TovjiqikI i'- To amend, 
1 GiflL 201. 4 Vym v» Foster L. U. f 7 11 L, f 320. 
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articles have given the surviving partners an option to take 
to the interest of the testator on certain terms, at a certain 
price to be fixed by arrangement after the death of the 
testator, an. option or power which may be accepted or 
refused, but which, if accepted and acted upon, must be 
acted upon according to the terms on which It is gi ven—if, 
1 say in a case of that kind, the surviving partners or one or 
more of them, being also executors of the deceased partner, 
are found not to have pursued exactly the terms of the power 
or option which has been given, there again the power or 
option to become purchasers of the interest of the testator 
after his death falls to the ground, and the partnership 
remains an unliquidated partnership, to a due share of the 
profits of which the estate of the testator will continue to 
be entitled until liquidation actually takes place. It is 
a rule without exception, that to authorize executors to 
cany on a trade with the property of their testator, there 
must be the most distinct and positive authority and 
direction given by the will itself for that purpose/' 1 

Upon these principles, if executors or trustees com- 
pound debts or mortgages, and buy them in for less than 
is clue thereon, they will not be allowed to talca the bene- 
lit of the purchase themselves; but other creditors ami 
legatees will have the advantage of it, and for want ot 
them, the benefit will go to the party entitled to the sur¬ 
plus ; whereas if one w ho acts for himself and is not in the 
circumstances of an executor or trustee, buys in a mort¬ 
gage or debt for less than is due, or for less than it is 
Worth, he will be allowed all that h due thereon. 3 

But the rule that a trustee cannot purchase applies 
only where the trustee purchases for his own benefit. If 
he buys for the benefit of his eestuis qm lru8tent> and they 
repudiate the transaction, and it subsequently turns out 
to be profitable, they cannot claim the benefit. 3 

So strongly do Courts of Equity object to allow ing a 
trustee to make any profit out of the trust-estate, that it 
has been held that a cestui q%e trvM cannot give a bene¬ 
fit to his trustee. 4 

1 Kirkman r. Booth, 11 Eeaw, 273. 

2 Rubinpon v r Fyfct, i) P, Wmu., 351 (A) A non,, 1 Balk, 155; Darcy 
x, Hall. 1 Vem, 41}; Ska par it) Lacey* fives., 625; Fosbrooko p. Balgtay, 
1 M. & K. f 226 ? Pooler r. Quilfcer, 2 DeG. 3c J ff 337 ; Mao kin tosh v. Nobin, 
money Dos$e<i r 2 Intfi Jur,« U>3* 

^ BarweU, M Boaw, 371. 

1 Ym$hm t\ Noble, 30 Beav. ? 39. 
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TL^ mlc that a trustee shall not be allowed to make a Leotubb 
profit out of the trust-property ? applies not only to cases 
where there is an express trust, and a certain fund is in it u | 0 
the hands of trustees to be applied in a particular manner jjjfcSi* r ° 
for the benefit of particular persons, but to all in Rry^eid-' 

which persons stand in a fiduciary relation to each other, 

Thus, partners are bound to use the joint property for Partners, 
the benefit of all the owners, and one partner will not be 
allowed to make profit to himself out of the partnership 
transa lions, 1 And if, after a partnership has terminated, 
w hatever the cause of the termination may he, one part¬ 
ner carries on the partnership business and retains the 
share of the outgoing par tner in the business, he must 
account for the profits which he makes by the money ho 
Inis retained, 2 subject to “just allowances^ for special 
skill, industry, or other matters, by which profit is gained 
apart from the use of capital 3 

In Knox y, Gye 4 a difference of opinion arose as to 
whether a surviving partner was a trustee for the repre¬ 
sentatives of a deceased partner. Lord West bury said: 
u There is nothing fiduciary between the surviving partner 
and the dead partner's representatives, except that they may 
respectively sue each other in equity. There are certain 


legal rights and duties which attach to them; hut it is a 
mistake to apply the word * trust * to the legal relation 
which is thereby created/' Lord HatKerley, on the other 
hand, said: iE 1 thought it was an elementay principle of 
law that the partnership, which at law survives to the 
surviving partner, which carries to him at law the whole 
interest in the partnership assets, which, treating him m 
a joint tenant, vests the whole of the partnership estates 
in him, was always subject to the doctrine of a Court of 
Equity ; that, in equity, the interest of a partner in the 
partnership is that of a tenancy in common as between 
the two partners : so that the executors of a deceased part¬ 
ner have an in forest in those assets which the 


surviving 


1 Or&wshay r. Collie a, Ifi Voa., 21S ; Bentley r. Craven, 18 Reav,, ; 
Parsons Hayward, III Bear,, 190. 

- Crawfikay r t Collins, 35 Ves,, *218 ; Brown v. Be T&sfcefi Jaa, 281; 
Wedderburn ??. Wedderburn, 2 Keec. 722 ; Flookboii r. B mining, L, E., 
S Oh,, $23 n, ((>) j RamUl Th&karsidaa t\ Lakhmichaiid Munir am, 1 Bom., 
Apr. 3 Is, 

■ Brown t>. Be Tasfeet. Jac M 281; Willett v. Blandfordj 1 Hare, 253 ; 
Docker v. Bonier, 2 M. & K*, 0S2. 

* L. It,, 5 II. L., 
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Lecttttiie partner alone can get at, and that the surviving partner 
alone having a legal interest in the property, there arises* 
necessarily, a right, m between the executors of the cits- 
ceased partner ami him, to insist upon hift holding those 
assets, 'which he m collects, according to the partnership 
interest, or subject to the share which the executors of the 
deceased partner, in right of their testator, are entitled bo 
claim, so much so, that it is trite law that a surviving 
partner cannot make use of the assets of a deceased part¬ 
ner without being accountable for the use he lias made of 
them. The executors of the deceased partner have a right 
to a sale of every portion of the partnership proporby. So 
completely are they held to bo in a fiduciary position, bo 
completely are the assets, including the plant or houses, 
the machinery or stock-in-trade, or whatever the descrip¬ 
tion of property may be that cornea into the hands of the 
surviving partner by right of his survivorship at law, and 
which are all vested in that surviving partner by right of 
his survivorship it law, held to be property in all of 
which, whether they are chattels of the partnership, or 
estates of the partnership, the executors of a deceased 
partner have an interest commensurate with the extent 
of the share of their testator. They have a right, there¬ 
fore, to have that property so disposed of, that it may bo 
applied under the direction of a Court of Equity according 
to the equitable rights between the partners/ 

FurehHsmg There is nothing, however, which prevents a surviving 
share ru partner from purchasing the share of a deceased partner 
partner, fixflji his representatives/ 

lnHtancss The principle that a person holding a fiduciary position 
of rule, shall not obtain for himself a benefit from the trust-funds, 
extends to an. agent becoming a trustee or executor;* guar* 
dians 3 (who are trustees of such property only as comes 
to their hands) ; 4 directors of companies, who cannot be 
allowed to make a profit out of work done by them for the 
company beyond their regular salary as directors, 5 unless 

’ Oh ambers v f I L/well, 11 Bear., 6. A 3 to tile effect of an heir or 
devisee purchasing on mcumbr&m,' . see Lewm, 7fell Eiln., 256. 

2 Sheriff Am 4 Btm, ?S i Morret r, Pasko, 2 Atk., 54. 

* Powell Glover, $ F. Wma,2i5J (it). 

1 Sl&fiffloau r. Wilson. L. TL f Bcj., 41, 

s Groat Luxe in ton rrr Railway Company r. Hagtxay. 25 Bear.. ; Ini 
per ini McrcbanfeUe Credit Association r. poieman, L. 11., 0 Cb., 658 ; £r, It, 

(> H. L.h 130; Parker v, Antenna, L, E. f 10 : hi r& Imperial Land 

Go. of Marseille Ex parte Larking, L, B, f l Oh. Bi?., 560* 
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the articles of association of the com pa ny expressly stipu- Lkctum 
late that they may do work for the company in their pri- 
vaie capacity, and receive remuneration for the work so 
doae. 1 And the rule applies to the officers of*companies/ or 
promoters/ inspectors under creditors deeds; 1 3 4 * * and it has 
been held to ex tend to the mayor of a corporation/ Bo a 
broker/ or auctioneer, 7 * * who assumes a fiduciary position, 
cannot charge commission for selling the trusts property 
unless expressly authorised to do so by the will/ In 
Mormm v. Morison* an executor arid trustee was appoint¬ 
ed a consigned with the usual profits, by the Court, the 
appointment being for the benefit of the estate. And trus¬ 
tees who are bankers cannot advance money to the trust 
at compound interest, although such a course of procedure 
maybe usual; but can only charge simple interest 10 A 
trustee will not, as a general rule, be appointed a receiver, 
the principle being that the person who accepts the office 
of trustee engages to do the whole duty of a receiver with¬ 
out emolument. And if a receiver is appointed, the Court 
looks to the trustee to examine with an adverse eye, to see 
that the receiver does his duty. The consequence is, that 
a trustee is seldom appointed receiver, and only when lie 
engages to act without emoluments. 11 * 

Where a testator appointed two trustees as executors Tri)flteo 
of his will, but by a codicil ho excluded them and appointed vexing for 
two other persons, one of whom retired in consideration of 
a sum of money paid to him by one of the excluded fcrus- " 
tees, aucl executed a deed appointing the excluded trustee 
to act as trustee in his room, the Court directed the new 
trustee to bo removed and the deed to be cancelled, declared 
the conveyance to be void, end directed the purchase-money 
to form part* of tho assets. 1 ^ 

1 Imperial M^rhhanfeila Credit Association jk Coleman, L. R., & Ch„ 

65$ ; st*e In Pd Tho Port Caiming Co., 6 B. L. II . 278. 

I In r. Morvah Miniusr Co., McKays Case, L A, 2 Ch. Dir., I. 

3 Now Sombrero Phosphate Co. v, Erlanger, L, R. f S> Oh. Div. t 73 ; Bag- 
nail v. Carlton, L. IT, 6 Ch, Dh\, 371. 

4 Chaplin v. Young (No. 2 ), 33 Bonv.,414* 

a Bowse r. Tim City of Toronto, 1L Moore's P. C* 0., 4G3, 

0 Arnold v t Gamer. 3 PMIlipa, 231. 

7 MaUhison v. Clarke, & Drew.,.3 ; Turkman v> Booth, 11 Boav\, 273, 

* Dougins r. Arch butt, % DeGL and I.. 148. 

4 M. and Cr., 215, 19 Crosskin v. Bower, 32 Beav„ 86, 

II -— r, Tolland, Yes., 72; Sykes v, Hastings, 11 Yes*. 868 ; Sutton 

v. Jones, IB Yee,, 584. 

n Sag den v , Cropland, 3 Sm. and Gy, 192* 
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TRUSTEE PURCHASING TRUST-ESTATE, 


If the person using the trnsfc-fiiitd is not a trustee, he 
will be liable to the c mlm que trust only for the principal 
and interest, but not for the profits; as for example, where 
a trustee lend# the trust-fund to a trader to be used in 
his business, in this case there is no fiduciary relationship 
between the trader and the eestm que trust , and the trader 
is only liable as on an ordinary loan, 1 

If property is vested in a trustee upon trust for a certain 
person and his heirs, and such person dies without heirs and 
Intestate, the trustee will then be entitled to hold the pro¬ 
perty for his own purposes. The author of the trust has 
parted with his interest, and there is no person claiming 
through the cestui que trust who has any right of suit 
against the trustee. Under these circumstances, the trustee 
can retain the property, not from any positive right in 
himself, but because there is no person entitled to oust him 
from possession.^ 

If a cestui que trust of chattels, whether real or personal, 
dies intestate without leaving any next-of-kin, the bene¬ 
ficial interest will not in this case remain with the trustee, 
but, like all other bona vmantia, will vest in the Crown 
by the prerogative. 3 

There is another class of cases in which the principle, 
that a trustee shall not be allowed to do any act which 
brings his interest and bis duty as a trustee in conflict, is 
applied,—namely, those cases where a trustee for the sole of 
trust-property himself becomes the purchaser. These cases 
again may be divided into two classes: (I) where the trus¬ 
tee attempts to purchase directly from himself, (2) where 
the purchase is effected by contract or agreement between 
the trustee and his cestui que trust. 

In the first class of cases, the rule is absolute that a 
trustee shall not buy from himself The principle is, that 
as the trustee ia bound by his duty to acquire all the 
knowledge possible to enable him to sell to the utmost 
advantage for the cestui que trust , the question what 
knowledge ho has obtained, and whether he has fairly 

1 Stroud v* Grwyer, 28 Reav„ 130 ; Town end v. Townond, 1 GifF,, 210; 
Simpson tr, Cliapunri, 1 DeG. E and G., 154 ; Macdonald v. Richardson, 
1 GifL, dh 

- Burgrn Wheats; ! Eden, 177; Taylor e. Ilaygarth, 14 Sim , 8: 
see Lewin, 7tb Edn. t 250, 
s See Iiewitt, 7th ££&*, 262* 
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given the benefit of that knowledge to the cestui que trust, L&:rv*r t 
which he acquires at the expense of the cestui quo trust, , 1, 
no Court can discuss with competent sufficiency or safety 
to the parties; 1 the same person cannot be both buyer 
and seller ; ff hc who undertaken to act for another m any 
matter* shall not in the same matter act for himself. 1 ’ a 

The reason why a trustee is not permitted to purchase 
Is, because the Court will not permit a man to Lave an- 
interest adverse and inconsistent with the duty which he 
owes to another; and as a trustee for sale is bound to get 
the best price for property to be sold that he can, the Court 
will not permit him t- have an interest of his own adverse 
to the discharge of his duty to his principal. If he is 
the purchaser, he is interested in getting the property at 
the lowest price he can: but if he is acting bond Jute for 
the owner of the property , his duty ia to sell at the best 
price he can obtain ; and the Court will not permit a 
parts to place himself in a situation in which his interest 
Conflicts with Ms duty; for taking mankind at large, it 
is not very safe to allow a man to put his private interest 
in conflict with the duty which he owes to another;' 

It may be that the price given is fair, and that the trustee Time price 
has not gained any advantage by the transaction, the pur- 
chase is nevertheless invalid, 4 “The rule I take to be 
this,” said Lord Melon, 5 “ not that a trustee cannot buy 
from his cestui que trust, but that lie shall not buy from 
himself" “ Without any consideration of fraud, or looking 
beyond the relation of the parties, that contract is void, 
aaid ford Erskine,* speaking of the case of a trustee 
selling to himself/ If the trustee has made a profit on 
the transaction, as by a resale* he will have to account ior 
such profit* 

The nature of the property is immaterial; the rule s* nature 
applies whether the property is moveable or immoveable. 9 ^ r r *i>* rl -y 

1 h\r parte James, 8 Tea*, 3AS, 

1 WhichcDte ^ttwr$HC0|3 Ve.*.. 750, per Lord Loughborough, L, C. j 
Ex parte Lacer, 6 Y©s. f 626 : IU Bloye’s Trust, I Mac, and G. ( 4m. 

s hi rtt Bbye’s Trust, 1 Mae. and 0.. 4S5, per Lord Crau worth; and sen 
Jh Darh Ifonm-'tt, iO Yes., 394. 

* Ex parte James, 8 Yea,, 348; porta Bennett, 10 \ ea., 893; hx 
V&rta Lauey, 6 Yea, f 627 

* Ex parte Lacey* 6 Y<*a. t 627. 1 Morse v* Royal, 12 Yea., 372, 

? And see Iiaudall v. Erring ton, 10 Ve*,. +25, 

» Fox i\ ’Mackreth, 2 Btt». C, C., 400; Whichcote t \ Lawrence, 3 Vos., 740. 

& Hall r. Uivllet-j, 1 Cox, 13+ ; Crowe t\ Ballard, 2 Cox, 253 ; Kiillek v. 

Pioaaiey, 4 Bro, C. C,, 100; WtttBOn v. Toone, 6 Mad,, 153. 
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TRUSTEE FLBCHASING TEUST-ESTATE, 

So it is immaterial that the purchase is made by the 
trustee at a public sale by auction, 1 " If persons who are 
trustees to sell an estate are there professedly as bidders 
to buy, that is a discouragement to others to bid. The 
petlons present seeing the seller there to bid. for the estate 
to or above its value, do not like to enter into that com- 
petition.’** And it makes no difference that the purchase is 
in the name of another person as the trustees agent* 
And the role applies to the case of one of several trustees 
buying for him,self. 4 

So a trustee may not purchase for another person. “ One 
of the reasons for setting aside such transactions,” said 
Sir Barnes Teacock; 3 “is, that the purchaser is presumed 
from hLs position to have better means than the vendor 
has of ascertaining the value of the property purchased. 
Well, then, if a person knowing that another holds a 
fiduciary position and has a better knowledge of the value 
than the vendor, employs that person to purchase for him, 
and the trustee purchases secretly in his own name for 
the benefit of that other, it appears to their Lordships that 
the sale is equally invalid against the person for whose 
benefit it is purchased by the trustee as it would bo 
against the trustee himself 5 

A mortgagee, who sells under a power of sale, cannot, 
except with the leave of the Court, be allowed to purchase 
the mortgaged estate, 0 

A person who has been named as a trustee for 8ale in 
tm instrument, but who has never accepted or acted in 
the trust, is not a trustee ; and consequently he will not 
be disabled from purchasing the trust-property. 7 So a 
merely nominal trustee may purchase. In ibis case there 
is no conflict between duty and Interest on the part of the 


HO 1 f Lister r. Lmfcnr, 
Dowues r. Grazebrook, 


Vdd,, mi 


1 Campbell v. Walker, Vm , 678 : 13 Ves,, 

Ft Yes., 631 : Sanderson Walker. 13 Yes,, 601 : 

3 Mer., 200 

2 Eji pari<} Lacey, 0 Vea,, ft20. per Lord Eldon. 

3 Wlidpdate r. Cook ton, 1 Yes., 9 ; Campbell r. Walker, 5 

13 V«s. t 601 ; Dgwoca v. Grasubrook. 3 Her., 200 ; Randal 
I0V^, t 423. Tr n _. 

4 W lac b cote v, La lienee, S Tea., 740: Morse r. Koyol, 12 *es., 3iL 

3 Dhoaendcr Chunder Mookerjee r. Mil tty hall MOokerjce, 14 B. L. h y 

283 : (3. G) 2H W. R. 6. ’ 

4 Dow nee v. Gra*ebrook. 3 Mei't, 200; S. M* Kammi Debt V. K&ni- 
lochan Birkar, 5 B. L, li, t 403. 

1 Chambers i\ Waters, 3 Bim., 42 ; Storey v. EIpli, 1 M, and &-»* L 
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trustee, and there is uo object in preventing him from be- Lecture 
coming a purchaser 1 ^ 

However fair, open, and honest the transaction may be, when 
although the trustee may have given as much for the pro- 
perty ns it U reasonably worth, ami as much as any one 
else would give; and although no fraud, mismanagement, sale, 
or negligence appears to the Court, yet the sale is always 
liable to be set aside at the suit of the cestui que trust? 

It H as wo have seen, immaterial that the trustee' has not 
made any advantage. “If the connection (between the 
trustee ai d cestui que trust) does not satisfactorily appear 
to have been dissolved/' said Lord Eldon, 3 “it is in the 
choice of the ceshm que trvMnit , whether they will take 
back the property or not. It is founded upon this, that 
though you may see in a particular case that he has not 
made advantage, it is utterly impossible to examine upon 
satisfactory evidence in the power of the Court—by whioli 
1 mean in the power of the parties—in ninety-nine cases 
out of an hundred, whether be has made advantage or 
not. Suppose a trustee buys any estate, and by the know¬ 
ledge acquired in that character discovers a valuable coal¬ 
mine under it \ and locking that up in his own breast, 
enters into a contract with the cestui que trust t if ho 
chooses, how can the Court try that against that denial ? 

The probability is, that a trustee who has once conceived 
such a purpose will never disclose it; and the cestui que 
trust will be effectually defrauded/' 4 
“If,” said Lord Eldon in another ease, 1 * “a trustee can 
buy in an honest case, he may in a case having that ap¬ 
pearance, but which, from the infirmity of human testimony, 
may Lie grossly otherwise/’ 

The duties imposed upon trustees prevent their buying Trustee 
for themselves, and it follows from the general rule that 
they cannot be permitted to buy for a third person; for mother, 
the Court can, with as little effect examine whether that 
was done by making an undue use of the information 
received in the course of their duty in the one case as in 
the other. 0 

1 See Lernn on Trusts. 7 th Edn., 439, 

- Campbell v. Walker, Ves., G7S ; flibpon r. .Toyes, G Yea, SGd ; Ex 
parte Lacev. ib, t 025; lUuidnll v. Erringtcm. 10 Yea, 423: Downes v* 

GfaKr-.brook* :• Her., 20.9, 3 Ex jmrte Lacey, G Tea, 1527* 

4 And see Ex parte James, 8 Vea, 837, 

& Ex parte Bennett It) Yes*, 385, 

* Coles e. TrecoUiiok, 0 Yea,, 218 ; Ex parte Bennett, 10 Yes.. 400, 


limitation. 


2 GO 


Lecture 

IX. 

Agent of 
trustee 
ranv not 
pure luise. 


Trnstoe 

taking 

leadc. 


Time 

w ilk in 
whiflh sale 
ouiHt be 
set usitk. 


< 8 L 


The agent, of a trustee for the sale of an estate employed 
for the sale of the estate cannot purchase; 1 the reasons 
which disqualify his principal from purchasing apply 
equally to him. Practically, he is the person who conducts 
the sale, and it is on his exertions that the result of the 
sale depends; and, therefore, to say that the principal is 
incapacitated, but that the agent is not, would be an absurd 
distinction, the reason remaining the same and being as 
applicable to the one as to the other/ 

An agent not for sale, but for management only, and a 
receiver appointed by the Court, stand in a confidential 
relation, and cannot purchase without putting themselves 
at arm's length and a full disclosure of their knowledge. 3 

The principle that wo are now considering applies to 
the case of a trustee taking a lease of the trust-property 
to himself. His duty and his interest may conflict, and 
therefore, if the lease is advantageous to him, for that is 
equivalent to a purchase, he must account to the cestui qua 
trust for the profits, and must give up the lease; if it is 
disadvantageous to him, he will be held to his bargain ' 
Although the Limitation Act (Act XV of 1877, s. 10) pro¬ 
vides, that no suit against a person in whom property has 
become vested in trust for any specific purpose, or against 
his legal representatives or assigns (not being assigns for 
valuable! consideration) for the purpose of following in Ids 
or their hands such property, shall be barred by any length 
of time ■ yet a cestui gue trust who seeks to set aside a 
purchase must do so within a reasonable time, 6 otherwise 
if lie allows the trustee to remain in possession for a 
length of thuo as absolute owner, hi right to relief may 
be affected by his acquiescence/ What period of t ime would 
operate an absolute bar to relief cannot bo laid down 
exactly. Relief has been refused after an acquiescence of 
seventeen years/ 


1 Whitcomb V. Minch in, 5 Mad., 91, 

* lie Bloye* 19 Timsfi, 1 Mao. & 0, 495. 0 T TJ 

* Lewin on Trusts 7til Edn., 440. citing Kimr : - Anderwm. H J.. 
la.. 117, 625; Air on v. Bond, 1 Flan. X Kelly, 196; V bite r. Tommy , 

Man. Sc Kelly, 224, „ , . 

* Bn parte Hughes, 6 Yes., G17 ; Parker v, Brooke. 9 Vw. t oW ; 
IttomaT-GeneraJ; ^ The Earl of Clarendon, 17 Ym. t 5i Mb 

* Campbell Walker, 6 Vc*,, GSQ ; Ctahner v Bradley, 1 J.k bJ ; 

iVftbb v. ltorke. 2 Bek. &c Let, 672, kyT 

* Ex parte James, 8 Tea., 3151 ; Band all v. ErnngtJflto. 10 4-7; 

Vebb v. Rorkc. 2 Soh, k Lef,, 672 ; Far ton?. Wlltfce, II Vcs„ 22b. 

• ? Baker v, Baker, IS Beav., 898, 
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ACQUIESCENCE And CONt'lRMA'i'ION. 

And m Oliver v, Court? Richards, C. B, seemed to think Lecture 
that twelve years would be sufficient. Much of course ' 
would depend upon the nature of the transaction . 2 

Sales have been set aside after acquiescence for ten 3 
and eleven years . 4 But if there has been disguise and 
concealment on the part of the trustee, the purchase may 
be set aside even after an interval of twenty years f and 
there can, of course, be no acquiescence on the part of per- 
so u s who are not competent to contract. Nor can there 
be acquiescence if the cestui que trust was ignorant of the 
fact that the trustee was the purchaser . 6 

The rule as to acquiescence will not apply with the 
same force if the cestui quo trust has been hindered from 
taking proceedings by poverty , 7 or in the case of credi¬ 
tors . 8 But they may be barred by gross laches, such as 
delay for thirty-three years . 9 

If the cestui <(ue trust is a person competent to contract, oonfirmn- 
he may confirm the sale, and will be estopped from subse- tion - 
quently disputing it , 10 unless the confirmation has been 
obtained fraudulently, or he was ignorant of the facts . 11 

The confirmation must not be contemporaneous with 
the conveyance , 12 and it must be the solemn and deb 
berate act of the cestui que trust 13 

Although a. trustee for sale cannot, so lung as he remains p uro h aM 

a trustee, purchase from himself, yet lie may. under certain bone^-tui 
1 que tnut> 


s See alao Morse ■». Royal, 12 Yea.* 374 r Price *. Bynij cited 5 Yes, 681; 
Bur well v. Harwell, 34 Beav., 37L; Champion v- Rigby, I R* & M 3 53t>; 
Roberta Tunstall. 4 Hare, 257, 

* Hall ' Noyes, cited in 3 Vcs., 719, 

I Murphy $, (VShea, 2 J, k Eat.* 422, 
i W ate on t\ To one, 6 Xi&dd,, 153, 

* Randall iK Erringkm. 10 Yes,, 423 ; Clmlmer v< Bradley, 1 J, fc W*, 51. 

’ Roberts i?, Tu nativll, 4 Hare* 267. 

* Which cote Lawrence, 3 Yes., 740 i E.c parte Smith, l !>. & C „ 
2@7 ; Awn., cited in H Yes., fi32 ; Kidney i\ Cusumaker, 3 2 Yea., 158 j York 
Buildings Co, v. Maekenssia, S Bro. P- C., 42, 

|J Herov v , Din woody. 2 Vet. dr., 37 ; Scott r. Nesbitt, 14 Yes,, 446 , 

JW M^rsVih Royal, 12 Yen,, 355 ; Clarke n. Swailfh 2 Eden, 134; Ches¬ 
terfield ik Jauaseo, 2 Yea., 125 ; Scott v. Davis, 4 M, & V.. 92. 

II Murray r. Palmer, 2 Sch, k Lef., 463 ; 3Vtor.se v. Royal, 12 Ye?. f 373 ; 
Ad am a r, CKfton, 1 Bum., 297 ; Cockrell K Cbolmdisy, 1 R. & BL 125 ; 
Cbahnerk Bradley, l Jao. & W„ 61 ; Dunbars Trcdenmek, 2 B. & K, 
B17. 

Si Wood i>. Downes, 13 Yei t 123 ; Morse *. Royal, 12 Yes., 373; Scott 
9A Davis, 4 M. k C„ U1; Roberts t>. Tuustall, 4 Hire, 2il1. 

u Carpenter v> Heriot, l Eden, 333; Montmorency *>. Deveteax, 7 C. 

& r.. i 8 s. 
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PURCHASE FROM CESTUI QUE TRUST, 


Lecture circumstances, purchase from his cestui que trust 1 "If/ 
said Ijord Eldon/ ,( a trustee will bo deal with his cestui qt/e 
trust that the amount of the transaction shakes off the 
obligation that attaches upon him as trustee, then he may 
buy/* In Ooles v. the samelearned Judge wakf: 

“ Upon the question as to a purchase by a trustee frohi the 
que trust , I agree the cestui qm trust may deal 
with his trustee so, that the trustee may become the pur¬ 
chaser of the estate. But, though permitted, it is a trans¬ 
action of great delicacy, and which the Court will watch 
with the utmost diligence; so mutch, that it h very hazardous 
for a trustee to engage in such a transaction .... A 
trustee may buy from the cestui que trust , provided there 
is a distinct and clear contract, ascertained to be ,^uch after 
a jealous and scrupulous examination of all the eire im~ 
stances, proving that the cestui que trust intended the 
trustee should buy, and there is no fraud, no concealment, 
no advantage taken by the trustee of information acquired 
by him in the character of trustee I admit it is a difficult 
case to make out, wherever it contended, that the excep¬ 
tion prevails /* 4 

Fidwiary If the relation of trustee and cestui que trust has been 
relation in some way dissolved, or if not, the parties are so much 
duMiVtid, ^ arm's length that they agree to take the character of 
purchaser and vendor/—if the cestui que trust is well ad¬ 
vised of what bis rights are/ and it is distinctly and fully 
understood by him that he is selling to the trustee, and the 
trustee takes no advantage of his situation to produce a 
beneficial bargain to himself/ the trustee may purchase 
from bis cestui que trust , for then he purchases not indeed 
from himself as trustee, but under a specific contract with his 
cedm que trust? The cor frequence is, that until the trustee 
has by contract done what all the cases admit- he may do,™ 
that is to say, effectually shaken off the character of trustee, 
and put himself in circumstances in which ho shall be no 

1 Ayliffc v. Murray, 2 Vtk,, 50$ Which cote v. Lawrence, 5 Yes., 7-POj 
Gibson v JfcvGfi. G Vos., 277. 
s E(r parte Laoey, 6 Yes*. C2G. 
a 9 Ves. f 334. 

1 And see Randall >t\ Errhiuton. 10 Yes,, 42C ; Downes t\ Gra^&brook, 
S IUct., 208 ; Morse r, Koyal, 12 Ves., 373, 
a Gibsou t. Jeyea, G Yes , 277. 

* SSpriDg; r. Pride, 4 DeG, J. and S„ 405* 

7 Randall v. Frriii&rfcon, 10 Ye&, 427. 

“ Downes r. Grazehrook. 3 Mer,, 208. 
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longer the person entrusted to sell, lie shall not buy for Lecture 

himself 1 * ^ ^ _1 

The butden of proof to show the bona fulc s of the traus- Burden of 
action throughout, that the utiiaost price that coul^li^e P* w 4 
beer- educed. wm obtained, and that the cestui qua 
trust J.c s n, iu any way been defrauded, lies upon Uie 
trustee." 

A trustee cannot be allowed to act up to the time of sale, 
to get all the information that may be useful to him, and 
then to discharge himself from the character of trustee 
and buy for himself Ha must at the time of purchase 
have fully shaken off the character of tins tee by the 
consent of the cestui que trust freely given, after full 
information and after the right to purchase has been 
bargained for. 3 4 

where the cestui qu& trust has taken upon himself the 
conduct of all the preliminary proceedings requisite for the 
sale, such as the surveys, the mode and conditions ot sale, 
the plans, the choice of the auctioneer; and has thus 
■.mired a perfect knowledge of the value of the property, 

{ the trustee has not been in a situation to acquire any 
rxelusivo information respecting the property, and a con¬ 
tract has then been made for >sale by the cestui qae trust 
to the trustee, the Court will deal with the contract as if 
mode between two indifferent persons putting each other 
at arms length, and will give effect to the sale, though 
uuu 1c ft>r a 3 i nadeq uato pri ee, 1 

So the purchase has been supported where the cestui quo 
trust proposed and pressed it upon the trustee/ 

And where the trustee had exerted himself considerably 
to sell the trust-estate, but had not been able to meet with 
a purchaser, arid subsequently agreed to purchase the 
premises for himself with the consent and approval of the 
'cestui qae trust. Lord Novthington refused to set the trans¬ 
action aside, though he said that he did not like the circum¬ 
stance of a trustee dealing with his cestui que trust!* 

The solicitor of the cestui quo trust cannot, in the absence 
of express authority from Lis client, enter into a contract 

1 E& paH& Bennett, 10 Yen., 394. 

1 Pen ton t\ Bonner, 28 Beav., 290 ; Luff r. Lori, 84 Bear., 226. 

a J&'jp parte James, 8 Ves., 353 : Spring t. Pride* i Doth 3, and S., 395. 

4 (’oka v* Treoothiek, 9 Yes., 24 S. 
h Moras r. Royal, 12 Via., 353. 
e Clarke i\ SwaUi. U Eden, 134, 
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Where the cestuis que trustent are creditors of ait insol¬ 
vent estate, the trustee can only purchase with the consent 
ot ail the creditor?,, in ] Yhelpdale v. Coohsony Lord Hard- 
wieke confirmed the sale in ease the majority of the credi¬ 
tors interested should not dissent. Lord Eldon, however, 
in Ex parte Lacey* differed from Lord Hard widee, saying 
" I doubt the authority of that ease j for if the trustee is a 
trustee for all the creditors, lie is a trustee for them all in 
the article of selling to others; and if the jealousy of the 
Court arises from the difficulty of a cestui que trust duly 
informing himself what is most or least for his advantage* 
1 have condderable doubt Whether the majority in that 
article can hind the minority.” 

A^igucre. Leave has been given to assignees to purchase upon the 
condition that the consent of the creditors at a meeting 
called for the purpose shall have been first obtained 4 
The Court will not, where the cestuis qua trmteni are 
mi juris, give the trustee leave to bid at a sale by auction. 
In the case of infants, as we shall see presently, the mh is 
different. It is for the cestui que trust f the person interested, 
to decide whether he will sell to the trustee, and not a mat¬ 
ter for the Court." The reason why a trustee is not allow- 
ed to bid is, because he must have acquired much informa¬ 
tion, and the Court could feel no security that he would 
do Ms duty and communicate this information so as to 
raise the price it ho had a prospect of becoming a pur¬ 
chaser. But if the Court is satisfied that no purchaser, ab 
an adequate price, can be found, then the trustee may be 
allowed to make proposals and to become the purchaser. 6 

The cestuis que trustent must be in such a position that 
they can act for themselves, and can effectually contract 
with the trustee. A purchase, therefore, by a trustee from 
infant cestuis tpfa trustent will be void, as the cestuis que 
trustent are persons incapable of entering into a binding 
contract. 7 It may be that the trustee is willing to give 


Leave to 
bid. 


Purchase 

from in¬ 
fanta. 


1 Downes p, Gruzebrook, 3 Mer, f 208* 

1 Cited IE Cam pbeli v. Walker, o Yea., C&2, 

3 6 Ym. f m. 

1 Aj; 4 MmM,, 450 } Anon. t 2 Boas,, OfiO, 

5 Er jiurta James, 8 Ves., 552. 
a Tennant v. Trench ard, L. R. r 4 Ch +t 6 IT, 

? Campbell v. Walker, 5 Yea., tiija ; Sanderson Walker, 13 Ye? 
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more than any one eke for the property; and in such a Lecttos 
ease the only way by which he can safely purchase is to JXi 
institute a suit, and apply to the Court by motion to let 
him l>o the purchaser, saying that so much is bid and that 
he will give more The Court will examine intr*. the cir¬ 
cumstances,—ask who had the conduct of the transaction,— 
whether there is any reason to suppose the premises could 
he sold better ; ami upon the result of that" inquiry will 
let another person prepare the particulars of sale, arid let 
the trustee bid. 1 

An executor or administrator cannot be permitted, cither Legaira- 
immediately or by means of a trustee, to be tl»e purchase^ py^eHta- 
of any parts of the assets of his testator or intestate, bufe tK< ^ 
will bo co u s i de red as a t r n s fce e f> r the j > e rs ons into res ted, and 
must account to them for the utmost extent of the profit 
made by him. 3 And the general rule that a trustee shall 
not purchase trust-property applies to an executor de son 
tort* or an agent/ ami to any persona who may stand in 
a fiduciary position. 

But the rule does not extend to a purchase by a mori> Mortga^ 
gagee from his mortgagor, for the circumstance that two 
parties stand to each other in the relation o* trustee and 
cestui qne trust does not affect any dealing between them 
unconnected with tho subject of the trust/ Nor is there 
any principle in equity that a surviving partner cannot 
purchase the share of a deceased partner from his represent- 
atives/ And a creditor taking out execution is not pre¬ 
cluded from becoming the purchaser of the property seized 
under it 1 

If the instrument creating the trust authorizes the trus- Lem?in# to 
tec-: to invest on personal security, it is a breach of trust trus <^ 
if the trustees lend to one of themselves. The author of 
the trust relies upon the uni ted vigilance of all the trustees 
with respect to the solvency of the borrower, and the 

1 Campbell tv Walker, 5 Von., <581 ; Farmer i>. Dean, 32 B«av*, 327. 

“ Hall !\ Hallett, 1 Cox. 134 ; Killick tv Flemey, 1 Bro. C, 0., IG1 ; 

Woi son tv Totme. ij Mad., 158. 

* Mulvaoy c. Dillon, l B, and B., 408, 

A Kia^r tv Anderson. I. E,, 8 Eq., 025 ; Murphy tv O'Shea, 2 J. and Lat., 

422. 

* Knight r, Majoribanka, t1 Boav. t 322 ; 2 Mao, and Q, t 10. 

41 Chambers t\ 1 ■owelljl Bear.* 6. 

* Stratford v, Twyu&m, Joe,, 4IS* 

34 
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LENDING TO TENANT-FOR-LIFE. 


LEcnmE object, is defeated by a loan to one of the trustees. 1 2 “ And 
trustees having a power, with the consent ot the tenanfc- 
* fcr-life, to lend on personal security, cannot lend on personal, 
security to die tonant-for-life himself. And when the Court 
has assumed the administration of the estate by the insti¬ 
tution of a suit, it will not direct an investment on personal 
security, though there be a power to lay out on either 
personal or Government, security, but will order all future 
investments to be made on Government security." 3 


1 _— v. Walker, 5 flues,. 7 ; Sticikney v, Be well, 1 My. u?id Cr„ 8; 

\YestoY£>r t\ Chapa nan? 1 Coll., 177, 

2 Lewin, 7tli Edii* 2iU, 
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268 KIGHT OF CESTUI QLTE TRUST TO BENTS AND PROFITS, 

Lkot ore In the case of a passive trust } the cestui qns trust has 

& right to take the rents and profits or income of the trust- 

Right, of property; 1 and where there is only one cestui qv/‘ trust, he 
may compel the trustee to nut him in possession of the 
ronta and estate/ X he cause of action m such a case accrues upon 

rrofits. refusal by the trustee to gi ve up the property upon de¬ 
mand by the cestui que trust, and not from the date when 

the trustee enters into possession. 3 If trustees eject a 
cestui que trust, they will have to account, not only for 
rents which they receive, but for the whole of the rents 
which the tenants were bound to pay/ 1 But if there are 
several cestwisqm trustmt, the Court will not, as a rule, 
take the property out of the hands of the trustees, or if it 
does do so, it will take care that the transfer shall be accom¬ 
panied with such conditions and restrictions as the nature 
of the case may require in order to protect the interests 
of the cesiuis que ini stent who do not get possession. In 
?Wr. Lis- Tidd v. Lister, where successive estates were limited by 
tor ' will, it was argued that it was a matter of course in a Court 
of Equity to divest trustees of the management of the 
trust-property and to deliver possession of ifc to the cestui 
que trust. Sir Jolm Leach, V. 0., however, refused to re- 
move the trustees from the management, saying, “ My 
first impressions were strongly against the existence of any 
such rule. Ibis perfectly plain from the continuing nature 
of this trust, that the testator intended that the actual 
possession of the trust-property should remain with the 
trustees; and it did appear to me a singular proposition 
that if a testator, who gives in the first instance a bene¬ 
ficial interest for life only, thinks fit to place the direction 
of the property in other hands, which is the obvious 
means of securing the provident management of that pro¬ 
perty for the advantage of those who are to take in suc¬ 
cession, that it should be a principle in a Court of Equity 
to disappoint that intention, and to deliver over the estate 
to the cest u i que trust for life, unprotected ^against that 
bias which he must naturally have to prefer his own imme¬ 
diate interest to the fair rights of those who are to take 
in remainder * . _ . There may be cases in which it 


3 Smith v , Wheeler, 1 Mod., 17, 

s Lewin, 7th Kda., 576; and see Rrajnafcb Bsisakh v> Hatilal Baisakh, 
8 B, L. U. t 0, J. f 92. , „ • 

* I&BkliaJdaa Madak v. Hadimsudun Madnk, ft B. L, II.. A. IlOy. 

* Kaye r. Powell, 1 Yea, Jr., 40ft, 6 6 Madd., 
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may be plain from tlie expressions in the will, that the Lectubi; 
testator did not intend that the property should remain y__ 
under the personal management of the trustees, 'there 
may bo eases in which it may be plain from. the nature oL 
the property that the testator could not mean to exclude 
the v.eslui qua trust for life from the persoual possession 
of the property, ms in the rase of a family residence. 

There may lie very special cases in which this Court 
would deliver the possession of the property to the cestui 
qua trust for life, although the testators intention appeared 
t„ ho that it should remain with the trustees, as where 
the personal occupation of the trust-property was bene¬ 
ficial to the Cestui q« e trust. There the Court, taking means 
to secure the due protection of the property for the bene- 
lit of those in remainder, would in substance be porfoi tiling 
the trust according' to the intention of the testator* 

And where a mini que trust would be entitled to re- Right to 
quire the trustee to put him in possession or the trust- 
property, ho may call upon the trustee to convey the pn>- &ncL-. 
party to such person as he may require" Should the 
trustee refuse to convey, the cestui qf rust may institute 
a suit to compel him to do so, and il it appears that there 
was no good ground tor the refusal, the trustee will iave ^ 
to pay the costs of the suit* as where a trustee has insist- Cosfc. 
od upon enquiring into matters connected with a distinct 
trust, or refuses to convey through obstinacy and capriceJ 
But a trustee will not be made to pay costs where he acts 
in good faith and under competent advice, though the tact 
that the trustee consulted counsel will not necessarily on- 
title him to Ida coats. 6 Nor will he be made to pay costs* 
where information as to the existence of the trusts has 
been withheld from him/ or where he has refused to 

1 g& also Blnkfi e. Banbury. 1 Ten. Jr., 194 5 Junkins v. Mil ford 1 J. 

& W., i>2ti; Bayliee r. Bay Him*. 1 Coll.. 637 ; Denton *. Denton, < ttiuv., 
i!SS ; Puprh i>. Vaiigh&ii, 12 Bear., 517. , 

« Lew in, 7 th Edn., 635, (siting Payne »■ Barker, Sir G. Bridgmans 

^ P J.,ms v. Lewis. 1 Cox, 199 : Thorby *. Yeats, 1 Y. k 0. C. C., 438 ; 

■Willi* \ Hbeox. 1 M. k Or., 202 ; Campbell r. Home. 1 Y. k 0.0. C., 1.0+, 
Batnpahirn r. Bradley. 2 Coll., 34; Peafold V. Boueh, 4 Hare, -•«» 

Firmiq ■$?. Fulham, 2 DeG . fc Bur. 09, 

4 PaJairet t>, Carew, 32 Be av.. Stil. 

* Taylor r. Gl&nvilU, ‘6 Madcl^ JfS. 

•-Deyc;y 0 . Thornton, it Hare, 252 ; Angier ib Stummm, 3 My. & K., 

6G*1 

f Halford v. Phipps, 3 Beav., 434. 
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convey m pursuance of an opinion expressed by counsel 
that the concurrence of certain parties was necessary, 1 
* I admit/* said Lord Gifford,- " that dr is only in a strong 
ease that costs will be given against trustees: yet where 
they refuse without a reasonable motive, for their refusal 
to act without suit, they will be visited with costs,” 

Trustees,” said Sir J. Leach, Y.O,/ u are entitled to the 
protection and direction of the Court in the exercise of 
their trusts* and can never be called upon to pay costs* 
unless they refuse to act without suit merely from obsti¬ 
nacy and caprice. In the present case, I am of opinion 
that the suit has been rendered necessary by the caprice 
and pertinacity of the trustees; and considering the im¬ 
mense expense to which beneficiaries may be exposed, whero 
a trustee who might 1 1 a ve satisfie d himseIf out of Conro 
concerning the propriety of what he was called upon to do, 
as well m by corning into Court, refuses to act unless lie m 
compelled by a decree, the defendant must pay the costa of 
the suit/ 1 * 

If there is any real difficulty, the trustees are entitled 
to require an indemnity, 4 * * * 8 

A trustee is entitled to protect himself from liability. 
For instance, he may require that all necessary persons are 
made parties* and he cannot be required to convey any 
other estate than that conveyed to him.* Nor can he ba 
required to accept incorrect recitals/ Apparently, a trustee 
cannot be called upon from time to time to divest himself 
of different parcels of the trust-estate so as to involve 
himself as a party to conveyances to a number of dif¬ 
ferent persons. H e has a right to say, ** If you mean to 
divest me of my trust, divest rne of it altogether, and then 
make your conveyances as you think proper.” * If the 
trustee has reasonable suspicions that the cestui qm trust 
lias been induced to enter into the contract by coercion, 
undue influence, fraud, misrepresentation or mistake, it is 
his duty to refuse to convey; and he will not be visited 
with the costs of a suit to compel him to convey, even, 

1 Goodeon v. Allison. 3 Enas., 5S3 ; Poole v. Pass, I Eeav, p 600. 

2 Good sou r. Ellison, $ Russ,, 589. 

* Taylor t\ OlimvUle, B Madd.* US, 

1 Goodfcon *„ Elfeon, 3 Russ., 583. 

a Holford r. Phipps, 3 licit r, n 434, 

e Saunders tf, NeviUc. 2 "Vera., 428 ; Goodaon t. Ellison p 3 Rusa., 583, 

* Hartley u* Burton, L. R., 3 Oh,, 3ti5, 

8 Goodaon t*\ Ellison, 3 Rim, 594, jicr Lord Eldon. 
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though it appears that the suspicions were unfounded. But Lkcttish 
he must take some steps to ascertain whether or not the x - 
contract is really of an improper character ; mere suspi¬ 
cion is not of itself sufficient to warrant a refusal to con¬ 
vey, for enquiry may show that it is groundless. 1 

If the property is liable to succession duty, the trustee 
must see that it is paid " 

The mtu 4 tone trust, has the right to have the intention Right of 
of the author of the trust specifically enforced to the extent 
of his particular interest. The Specific Iteliet Act 3 provides, have mist 
that the specific performance of any contract may, in the carried out. 
discretion of the Court, be enforced, (a) when the act 
agreed to be done is in the performance, wholly or partly, 
of a trust, and the following illustration is appended to 
the section: “ A holds certain stock in trust for B A 
wrongfully disposes of the stock. The law create-! an obli¬ 
gation on A to restore the same quantity of stock to B, 
and B may enforce specific performance of tins obligation.” 

The other parties entitled may express a desire that the 
trust should be differently administered ; _ hut if such a 
divergence from the donors will’would prejudice fir inju¬ 
riously affect the rights of any one cestui qvj- trust, he 
may compel tire trustors to adhere strictly aud literally to 
the line of duty prescribed to them. 4 

If property is given to trustees to hold for the benefit of Right of 
any persons until they attain some age over the age of 
majority, and then to pay it over to such persons abso- hold pr o- 
lutely, the Court will allow the cestuis que truMent, 
attaining majority, to have the property handed over. 

Thu cedtim que trusteet, if they have an absolute and inde¬ 
feasible interest in the trust-property, are not bound to 
wait until the time fixed by the author of the trust. If 
some other person is to have the enjoyment of the pro¬ 
perty until the time fixed, then the cestuis que trmtmt 
must wait until the time arrives. Thus, if a fund is given 
10 trustees to accumulate, and hand over to a certain person 


» Sec Carolitell v. Rome. 1 T. <fc 0. 0. C„ «84 ; Firmiu v. Pnlltfim, 
2 DeG. * Sin., t!i> : King a King, 1 DeG. k J., 663 ; Hannah v. Hodgscn, 
30 Jleav., 19. As to what amounts to coercion. undne influence, Hand, 
misrepresentation, aud mistake, sec Contract Act, IX of 1072, as. 15,10. 
17. 16, 20, 21, 22, and ante, p, 107. 

3 Tiutta.nfihaw r, Martin, J. Johns,* 89, 

3 1 of 1877, s. 12, ol. (a). 

4 Lewin, 7tk Mil, 680 9 »♦ 2, citing Eeeth r. H&Ie, 2 Moll, J17, 
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I^cnrse on bis attaining twenty-five, he may claim the fund mi 
^ attaining majority. If, however, the trust is to pay the 
Income to A until B attains twenty-live, and then to hand 
over the principal to B y B must wait until he attains 
twenty-five before he can claim the fund. 1 * IT a sum of 
- money is bequeathed to trustees upon trust to purchase an 
annuity fora certain person who is of age, and there is no 
gift over, or provision for cesser, he may claim the sum 
given, instead of the annuity, 3 So a trust for the main¬ 
tenance of an adult, is a trust for Ms benefit generally, and 
the principal will, on his insolvency, pass to his assignee* 3 
Separate There is one exception to the rule that a cestui que trust , 
who has an resolute Interest i t a trust-fund, may claim the 
fund on attaining majority,—-namely, where property is set¬ 
tled upon a married woman for her separate use, without 
power of anticipation. In such a casr she is not entitled 
tc claim the fund, and cannot by any device evade the 
restraint upon anticipation. 4 * * The reason for this is the 
peculiar nature of this trust* It is intended m a provision 
for the wife, and the object would bo defeated if the wife 
could obtain possession of* the principal. 

Biffht.o* Oestuis qua trustenf have a right at all reasonable times 

^nluuy* 8 inspect tho documents relating to the trust, and at their 

inspection, own expense to be furnished with copies of them/ And 
where the relation of trustee and cestui que trust has been 
established, all cases submitted, and opinions taken, by the 
trustee to guide himself in the administration of his trust, 
and not for the purpose of his own defence in any litiga¬ 
tion against himself, must be produced to the cestui que 
trust n 

Cast (fiy oi Trustees do not act negligently in leaving documents of 
title-deeds, title in the hands of one of their number and allowing 
him to receive the income, The reason is, that the deeds 
must be held by some one person, unless they are deposited 
with bankers or placed in a box secured by a number of 

1 JosHdyu t?* Jocelyn, 9 Sim.* 63 ; Saunders v* Yautier, 4 Beav„ JL ; 
Cr. and Ph,, 240 \ Curtis v. Lukin, & Boav,. 1 17 ; Boo.kt- *\ Bocke, 9 Beav., 
(jC ; Gosling v. Goafing, Job us.. 2f>5 ; Penrnm v, La.no, 17 Yes., tOl ; 
Mag-rath r. MoreheafI.,L. Ik, 12 491. 

- Tjawson r. Hearn, 1 K. k M i} COO ■ H< Brownes Will, 27 32L 

3 Yuau^hu^band v* Gisborne, 1 Dolt. 400. 

4 Stanley r, Stanley L. Ft., 7 Ch. Div., 689. 

4 Et parte Holds worth, 4 Bing.. X G., 3*6, 

* Wynne v* Humber aton. :17 Beav.. 421, 
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different locks, of which each trustee should hold one of Lkcvure 
the keys, and negligence cannot he imputed to trustees for x 
not taking such precautions as these, 1 

A cffltwi que trust, if competent to contract may alienate Right of 
or devise his Interest in the trust-fund* even if hi i 
interest only amounts to a bare possibility, 3 The c&sttyi ftSfiatc Ida 
qm trust may exercise this right of ownership without mterest * 
the intervention of the trustees, who have no power of 
interfering* and where the mstui qm trust conveys his 
interest in the trust-fund to a purchaser, the purchaser may 
institute a suit against the trustee for a conveyance of his 
interest/ But a mere right to sue a trustee for the chance 
of recovering from him interest or profits of part of the 
trust-funds in respect of which he is alleged to have com¬ 
mitted a breach of trust, is not assignable. 0 

" The purchaser of an equitable interest in cffosee-in- Cation* in 
action should, for his security, never dispense with the two m ^ms of 
following precautions: First, ho should make inquiries of 
the trustee or debtor whether the equity or claim of the mUl ^ L 
vendor has been made the subject of any prior incum¬ 
brance. The purchaser, as the implied agent of the cestui 
que trust, has a right to require all the necessary in form a- 
lion; and if the trustee or debtor refuse to answer the 
inquiry, or be guilty of misrepresentedion, or even of mis¬ 
statement from forgetfu Ines;the purchaser may charge: 
him personally with the amount of the consequent loss. 
Se(muUy y upon the execution of the assignment, the pur¬ 
chaser should himself give notice of his own equitable 
title to the trustee or debtor^ by means of which he will 
gain precedence of all prior incumbrancers who have not 
been equally diligent, and will prevent the postponement 
of himself to subsequent incumbrancers more diligent than, 
himself; and of course the trustee or debtor will be per¬ 
sonally responsible, if after such notice he parte wit3i the 
fund to any person not having a prior claim/" 7 


1 Cotfcam v. Eastern Counties Enilway Co , I J. aatl EL, 217. 

5 Loid Cotebui^ ■/>. Middleton, 1 Ch. La., 211; Burgess v. Wlieate, 
I Eden, 196. 

8 Coring; t\ Rickersfcaff, I Oh. 0a F , 8. See a® to transfer of cJw$e.s*iii- 
action, Mayue's Hindu Law, § 331. 

1 Philips v, Bryilges, 3 Yes., 127. 

* Good son Ellison, $ Hum,, 583 ; Jo nee v. Farrell, 1 I>eG. ami J.,208* 

* Hill v* Boyle, ir. R„ 4 Bq., 260, 
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IF property is settled upon a married woman for her 
separate use without power of anticipation, she'cannot* 
upon the same principle that prevents her from claiming 
the trust-fund (see ante, p, 272), part with her interest in the 
trust-fund But a general restriction against alienation is 
against the policy of the law, anil will not operate to pre¬ 
vent the cestui qne trust lrom parting with his interest.' 

As far as regards persons other than European British 
subjects, the cestui qwe trust may convey his interest by 
word of mouth. The 9th section of the Statute oi Frauds* 
which provides that all grants and assignments of any 
trust or confidence must be in writing, signed by the 
party granting or assigning the same, otherwise they arc 
utterly void is still in force, at Fast in the Presidency- 
towns, so far as regards European British subjects, and 
from them a writing is therefore necessary. This section 
refers to assignments by the cestui quv trusts Before the 
Statute, the transfer of an equitable interest might have 
been made by parol. A writing is all that is now necessary, 
but it is the practice to employ the same species of 
instrument and the same form of words in the transfer 
of equitable as of legal estates. 3 

The assignee of the interest of a cestid que trust, as a 
general rule, takes it subject to all the equities to which 
it was liable in the bauds of the assignor, 4 and lie may 
even be liable to equities subsequently attaching, Thus* 
if an executor assigns his reversionary legacy, and is 
subsequently guilty of a devastavit, the legacy must make 
good the loss thereby occasioned. 5 

The assignee takes subject to any right of set-off w hich 
may exist. In Cavendim v. Geaves* the principles were 
thus stated by Lord Romilly, M. R.: “ If a customer bor¬ 

row money from his banker, and give a bond to secure it, 
and afterwards, on the balance of Ills general banking 
account, a balance is due to the customer from the same 

1 Snowdon v. Dales, 15 Him., 524; Green t\ Spicer, l It. and M. f 31*5 ; 
Graves v. Dolphin, 1 Sim., GO ; Braude p. Robinson, 18 Yes,, 429; Ihtch- 
forti v, Heekmau* 0 Hare, 480 : see ante, p. 40. 

* Jerdein % Bright, 2 J. and II., 825. 

3 Lawin on Trusts, 7th I>1 a ,, 59-t. 

* Priddy v. Rose, 2 Her.. 86; Mangles t\ Dixon, t\ TL L. C. f 70?; It* 
Natal Investment Co., L, R. t 2 Ch. f 355; Comp, Dickson u. Swansea 
Railway Oo M L, R., 4 Q. R., IS. 

Morris d. Livie, 1 Y, and 0. G, C., 3 SO; Irby >\ Irby, 25 lienv., 682 ; 
AVtUeB f, Green bill, 20 Beav* x 376* " 21 Beaiv*, 1G3. 
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bankas who are the obligees of the bond, a right to sot Lecture 
off the balance against the money due on the bond will __ 
exist both at law and in equity, 

“ If the firm were Altered, and the bond assigned by too 
original obligees to the new firm, and notice of that align¬ 
ment given to the debtor, and if after this a balance were 
due to him from the new firm (the assignees of the bond), 
then .... the customer would be entitled to set oft 
the balance due to him against the bond-debt due from 

Jf, after the bond had been given, it bad been assigned 
to strangers, and no notice of that assignment had been 
given to the original debtor (the obligor of the bond), 
then his rights would remain the same . . . And the 
assignees of the chose4n-axf ion would be bound by the 
equities affecting their assignors, 

« But if notice of that assignment had oeen given to 
the original debtor, no right of set off would exist for the 
balance subsequently due by the bankers to the obligor; 
because the persons entitled to the bond would, as the 
obligor knew, be different persons from the debtor to him 
on ilie general account with whom he had continued to 


« If the assignment of the bond had been made to the 
new firm with notice to the obligor, they would il debtors 
on i.he general account, Ire liable to tho same rights of set¬ 
off as if they bad been tho obligee. , 

« If after the alteration of the firm, and. after the assign¬ 
ment of the bond to the new firm, with notice to the 
debtor or obligor of that assignment, an assignment had 
been made of the bond to strangers, and no notice ot that 
Second assignment was given to tho obligor, then the 
rights of set-off would still remain to him in equity as 
against the first assignees of whose assignment he had 
notice, and tho second assignees would be bound by it, 
because, as I have stated, the assignees ol the _ bond take 
it subject to all the equities which affect the assignors. 

Set-off will not be allowed where the mutual demands Mutual 
aro between the parties in different rights, as if A g Lve a 
legacy to B, and appoint C Ins executor, oi executor and re , f „ LCU ,i 
residuary legatee, B may sue 0 for the legacy, 
not set off a debt owing by B to 0 not as executor, but 


As to pleading act-off, see Act X of 1&77, clmp* viii* 
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IjEerru# in (fs own right. 1 But a defendant may make such admis- 
X. aions iu hi a written statement as to preclude himsoi f from 
objecting to the set-off at the hearing. However, an 
admission of assets for payment of the legacy will not 
have that effect. 2 

jtolceto When the cestui que trust assigns his interest in the 

uusichb. trust-fund, the assignee should take care to give notice 
to the trustees of the assignment It is not necessary 
that notice should ho given, but it is highly advisable.' 1 
First, in order to prevent a subsequent assignee from gain¬ 
ing priority by giving notice; for notice of the assign - 
ment of a ckoti&i/n-action gives priority, and is equivalent 
to the possession of personalty capable of actual delivery. 
The principles upon which the Court acts were thus stated 
by Sir T. Plunier in Dearie v. Hall : * “ Wherever it is 
intended to complete the transfer of a /•hose-irh-aftian, there 
i s a mode of dealing with it, which a Court of Equity consi¬ 
ders tantamount to possession—namely, notice given to the 
legal depository of the fund. Where a contract respecting 
property in the hands of other persons, who have a legal 
rmht to the possession, is made behind the back of those 
in whom the legal estate is thus vested, it is necessary, it 
the security is intended to attach on the thing itself, to 
lay hold of that thing in the manner in which its nature 
permits it to be laid hold of—that is, by giving notice of 
the contract to those in whom the legal interest is, by 
such notice, the legal holders aro converted into trustees 
for the new purchaser, and are charged with responsibility 
towards him ; and the cestui que trust is deprived of the 
power of carrying the same security repeatedly into the 
market, and of inducing third persons to advance money 
upon it, under the erroneous belief that it continues to 
belong to him absolutely, free from incumbrance, and that 
the trustees are still trustees for him and tor no one else. 
That precaution is always taken, by diligent purchasers and 
incumbrancers: if it is not taken there is neglect, and it is 
fit that it should be understood, that the solicitor who con¬ 
ducts the business for the party .advancing the money is 
responsible for that neglect. The consequence. of such 
neglect is, that the trustee of the fund remains igno¬ 
rant of any alteration having been made in the equitable 


1 Lewib, 7th I(i.. nS'.i ; am! see Aot. X of 1S77, f. 11T, dins, (a ... 
1 Lew in. 7 th F/ln.. 399 ; and see a ntf, y>. . r >i>. 

* Lcwiu. 7th Mu., 600, 1 3 Raw., b 


1 3 Russ., 1. 
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rights affixing it; ho considers himself to ho a trustee Leotuise 
foi the same individual as before, and no other person is ^ 

known to him as his ceMxvt qm trust The original cestui ' T 

trust, though he has in fact parted with ins interest* 
appears to the world to bo the complete equitable owner, ami 
remains in the order, management* and disposition of the 
property as absolutely as ever* bo that he has it in his 

S lower to obtain by means of it a false and delusive credit, 
tie may come into the market to dispose of that which 
he has previously sold; and how can those who may chance 
to deal with him protect themselves from his fraud? 
Whatever diligence may be used by a puisne incuxn- 
braueer or purchaser, whatever inquiries he may make 
in order to investigate the title, and to ascertain the exact 
state of the original right of the vendor* and his continu¬ 
ing right* the trustees who are the persons to whom appli¬ 
cation for information would naturally be made, will truly 
and unhesitatingly represent to all who put questions to 
them, that the fund remains the sole absolute property of 
the proposed vendor. These inconveniences and mischiefs 
arc the natural consequences of omitting to give notice to 
trustees* and they must be considered as foreseen by those 
who in transactions of that kind omit to give notice* for 
they are the consequences which In the experience of man¬ 
kind usually foliow such omissions. To give notice is n 
matter of no difficulty; and whenever persons, treating 
for a chom-in-actioity, do not give notice to the trustee or 
executor* who is the legal holder of the funds* they do not 
perfect their title ; they do not do all that is necessary in 
order to make the thing belong to them in preference to 
all other persons; and they become responsible in some 
respects for the easily foreseen consequences of their 
negligence,” 1 

The assignment may be by way of mortgage, and in the Mortgage, 
case of mortgages of policies or shares, it would seem that 
the actual possession of the policy or certificate is imma¬ 
terial as effecting die priority gained by notice. 2 Where a 
policy is deposited as security for money advanced, and 
the intention of the parties was only to give a lion by the 


1 AM Bm Lovaridge r. Cooper, 3 Ruas, T SO; Manx v. Boll, 1 Hare. 73 ; 
K.\* part/' Bonlfcon, l DeQ. and J., 163 ; Morris v. Can mm, S Jur., N. 8, 
0S3 : In v Freah field’s Trust, L. II, 11 Ob. Div., 198; Megji Hmwaj v, 
Joita. 6 Bom H. 0 R., 0.0,, 177. 

1 Fwtar v. Cockerell* 3 €> aud F, f 156. 
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•Xectube deposit, and not to confer an equitable right on the lender to 
X. receive the* money, the instrument is not in the order and 

“ disposition of the borrower. 1 But if the deposit is made 
upon an agreement that the depositee shall have conferred 
upon him a right to the money, then as the debt would pass 
to the assignee, the instrument which is the title-deed to 
the debt will pass also.' 1 Where a policy was to become 
void in certain cases, unless it 1- should hav r e been legally 
assigned,” it was held, that this meant " validly and effec¬ 
tually assigned,” that an equitable charge, by mere deposit, 
came within the exception, and that notice of it to the 
office was unnecessary. 

Secondly. —Notice* is necessary to prevent the trustee 
from paying over the trust-fund to the cestui qiie trust; 1 
and in the°case of a policy of assurance, to prevent the 
office from taking a surrender from him,’' 

Thirdly .—Notice is necessary in order to prevent chores- 
in-action in the possession, order, and disposition o( an 
insolvent, or of which he is the reputed owner, from pass¬ 
ing to the Official Assignee, for choses-in-adwn are goods 
and chattels within the reputed-ownership clause of the 
Insolvent Act. 0 The assignment of a policy of insurance 
does not take it out of the order and disposition of the 
assignor, if no notice is given to the insurer. 7 Shares in 
companies are not things in action within the Act f but 
debentures of a company by winch they undertake to pay 
a sum of money and interest, and charge the undertaking 
and property with the payment thereof are within it. 1 ’ 

Dew.riptinn r pj lc 110 tico should specify the property charged with 
reasonable accuracy. A mistake will not vitiate the notice 
as against a subsequent purchaser, if thefand to be charged 
is mentioned. 10 Notice by parol is sufficient, but it is better 
to give it in writing, 11 


J Gibson r, Overbury, 7 M. St W.. 555 ; Broadbcnt v. Ye.tUy. Vl C. B-, 
N. 214. * Green in Ingliam. L. li. f 2 0. r , 

3 Dufa.ur w. The Professional life Asearaneo Co. T 25 Reav., 599, 

* Jones t>. Gibbons, 9 Tea. 4TO- ^ n% M 

5 Forfce&cue v. Barnett, ft M. & 30, * II & l-' ^ - j 

7 Williams e. Thorp, 2 8im. f 257 ; Green !?. tugham, Ir. R-, ^ G. i . T 
s Union B&nk of Manchester, In re Jackson, h. R., 13 bq,> . 

3 In re Pryce, L. II., 4 Ch. Piv. 5 685. As to eqiiiiabl| intents in 
shiitea,aee M# parte, Barry, L. 1L, L7 Eq,, Hit, and. as to debts* Ivurlh e. 

Gurney, 509. ,, ^ 

la Re Brtetatfs Trusts, 21. Bear., 450 ; Wooahura «- 0r«a*,22 Beav., 485, 
11 North British Instuanee Co, •*, HaUett, 7 Jur* T N. 12^8; Ju* parte 
Agra Eu.uk, la re Worcester, L t II,, 5 Oh., 555. 
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Knowledge of an incumbrance acquired not by notice but 
itliimfle is apparently sufficient In Lloyd v. Banks} Lord 
Cairns, L, 0., said : a l do nob think it would ho consistent 
with the principles upon winch this Court has always pro¬ 
ceeded, if I were to hold that, under no circumstance^ could 
a trustee, without express notice from the incumbrancer, 
he fixed with knowledge of an incumbrance upon the fund 
of which he is the trustee, so as to gi ve the incumbrancer 
the same benefit which he would have had if he had him¬ 
self given notice to the trustee. It must depend upon the 
facts ot the case; but 1 am quite prepared to say that I 
think the Court would expect to find that those who 
alleged that the trustee 'had knowledge of the incumbrance 
had made it out, not by any evidence of casual conversa¬ 
tion, much less by any proof of what would only bo 
constructive notice, but by proof that the mind of the 
trustee has in some way been brought to an intelligent 
apprehension of the nature of the incumbrance which has 
come upon the property, so that a reasonable man, or an 
ordinary man of business would act upon the information 
and would regulate his conduct by it in the execution of 
the trust. If it can be shown that in any way the trustee 
has got knowledge of that kind— knowledge which would 
operate on the mind of my rational man, or man of busi¬ 
ness, and make him act with reference to the knowledge 
he has so acquired —then I think the end is attained, and 
that there has been fixed upon the conscience of the trustee, 
and through that upon the trust-fund, a security against 
its being parted with in any way that would bo incon¬ 
sistent with the incumbrance which has been created” 1 * 3 

The .person to whom notice is to ho given is the person 
liable. 5 In the ease of a company, notice to any officer who 
represents the company, such as the manager or agent, 4 
or a director/* or official liquidator/ is sufficient. But 
notice to a shareholder is not/* Should the trustee disregard 
the notice and pay away the money to the cestui que trust, 

1 Jj. R,, 3 Ch., 490. 

3 And see Eve parte Agra Bank, In re Worcester, L. It., 3 Ch. p 565. 

a JO’ parti. jVPTurk, 2 Deaa, 58. 

1 K. parte Hennessey, 2 D r. and War., 585 ; Thompson v. Tom kin a. 
2 : Or. and Sni., 8, 

s Mr parte Stewart, 11 Jur., U, S., 25 ; JO: parte Agra Bank, I*. R., 

3 Ch. | 555. 

41 Me Breech Loading Co.< Tj. R m 5 Eq,, 281* 

1 Martin v. Sedgwick, 9 Bear., 333* 
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he will be personally liable. 1 Notice to the solicitor of 
trustees or of the person liable, is notice to the client* 
But notice to a solicitor employed in one transaction is not 
notice to him when employed for another person in a 
different transaction. 3 The circumstances of & mortgagor 
being a solicitor and preparing the mortgage-deed, andof 
the mortgagee employing no other solicitor, aro not suffi¬ 
cient to constitute the former the solicitor of the latter, so 
as to affect him with notice of an incumbrance known to 
the solicitor. 4 

When the agent of a company and the assignor are the 
same person, notice to the agent is not suffiisieijjfc. 5 

Notice to one of several trustees is sufficient during his 
lifetime, 6 but it is better that notice should be given to 
&1L' If only one trustee has had notice, and he dies, or 
ceased to be trustee, a subsequent irumrabrancer will gain 
priority by giving notice to a surviving or other trustee 
prior to any notice to him by the first incumbrancer* 

Notice to persons who are not trustees, though they are 
likely to be trustees, or before they luive actually received 
the trust-fund, is nugatory, 9 

When funds are in a bankers hands for distribution on a 
particular day, notice given after business hours on the 
previous day gives no priority over a notice given on the 
morning of that day and before the commencement of 
business. 10 

A trustee who becomes the purchaser or mortgagee of 
the interest of his cestui que trust should give notice to 
one of his co-trustees. 11 If a trustee assign to a co-trustee. 


1 Andrews ». Bousfield,.IQfieat,, 511; . taphouse Venables. SOBeav, 627. 
a Rmkards t\ (iled&fcane$, 4 Gili 298, Atfcerbury r. Wallis, K D M G 
4f>4 ; Sharpe r. Po y, h. It. 4 0h. p ,85 ; Roll and v. Hart, U R, f 6 Ch, s 678, 

3 Lloyd r. Afctwood, 8 DeG. and J., 614. 

* V. Pemberton, 8 DeG. and J., 547, 

5 lie Heimeeaey, 2 Dr. and War., 555. An to notice to agents or others 
wlie nave, themselves advanced money, see Webster v. Webster, 81 Beav,, 
' m ; Somersefc if. Cox, 88 Beav. p 631; Megii Hansraj v. Ramii Joita, 
8 Bom. H. 0. IL S O. 0., 178- 
a Wiliest Greenhill, 4 D, F. J , 147, 

7 Smith r. Smith, 2 Or. and M, f 211], 

n Timsoa v. llnmsbottoui, 2 Ke.. : i ; Menx r. Bell. 1 Haro, 78. 

’ Bullef Plunkett, 1 J. and H. } 441 ; Somerset «; Cox. 88 Beav , 63-1 : 
Candter w. Forbes L. B . 7 Ch,, 108 ; Addison e, Cox, L. R., 8 Ob, 76 

I Calisher p. Forbes, L 7L. 7 Ch., 109, 

II Tixnsm r. RaTssbottom,' 2 Ka , 35; Mm parte Smart. 2 Mon, and & n 
60 ; Commissioners of Public Works i. Hurby, 28 Bear., 508. 
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that is sufficient notice/ otherwise if he assign to a Lecture 
stranger/ When a fund is subject to the trusts of a set- x - 
tieriHHitj ami is under the control of the trustees of it, and 
th on is assigned to other trustees of another settlement iu 
trust for a particular person who mortgages; notice should 
be given to the first trustees who have the fund in their 
hands, 3 As between the assignor or his representatives 
and the assignee/ or as against a subsequent incum¬ 
brancer who has notice of the prior charge, notice is un¬ 
necessary/ 

it may be observed that the assignee of a debt is not x , *- 
1 ound to give notice of its nonpayment to the assignor. 8 r ,3 *; ;,neilt - 
Where two assignments are contained in one deed, notice 
of one is not constructive notice of the other/ 

A mortgagee who gives notice has priority over a ceshi/i Mortgage 
qm trust ckumiiig} under a declaration of trust, of which no 
notice has been given/ 

These rules as to notice do not extend to interests in Ittiaove* 
immoveable property as such/ neither do they to stock or ab]Q ^ r0_ 
money directed to be converted s which in equity is immove- P ° ry ' 
able property/ 0 though notice necessary of mortgages of 
the proceeds of land directed to be sold or mortgaged/ 1 
or of portions directed to be raised by means of a term, 
or generally of any charge which can only reach the person 
entitled in the shape of money/ 3 

Where the subject-matter of the mortgage is a fund in Stop-urder. 
Court, a stop-order, that the fund shall not be transferred 
without notice to the mortgage, should be obtained from 
the officer in charge of the fund. This will be equivalent 
to notice to the trustees of the fund/ 3 Mere notice to the 


1 Ernwne v. Savage, 4 Drew., 635. 

3 [hid; see YYillon i, Graeu&UL, i D F. J + , 147, 

3 Bridg-e u. B&euVhv, L. E., 3 Eq,. ; Holt i*. Dowell, 4 Hate, 447, 

4 lit- Lowb’g Settlement, BO Roav., S>5, 

4 Warhnrton r Hill, Kav, 4741. 

6 Glyn » Hood, 1 D. F, 1, Ml. 

* Tie JirightV Trusts. 21 Beav., 4.10, 

B Bfcrtiii ij. Sedgwick. 9 Beav, ; Newton v. Newton, L. R. t 6 Eq., 

340. As to the equities lie tween a cestui que trust and fnortg’ag'ee of 
share* hi a company aec Murray t\ Fiakctt, 12 G. and F., 784, 

9 Wiltshire i\ Rabbits, VI Sim.. 7(1 ■ Wilmot r. Pike, 5 Hare, 14. 
fit; OareWj IG \Y. IV (Gag,), 1077. 

Ic Foster v. CookrelV 3 0 atid F., 45(7; Consol, etc* Co. ic BUey, 
I Liflh, H71 ; Lee v. Hewlett, 2 K. and J,, 53 V 
l - He Hughes, 2 H, and S9 ; Barnes v. Pinkney, 36 L. J. T Oh., Si5 
** Hro suing v t Beck ford, 0 Sim., l!k> ; Sway no ±\ Sway no, 11 Beav., 462. 
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officers in charge would not be equivalent to a stop-order. 1 
Notice to the trustees of a fund before it is paid into 
Court gives priority over a subsequent iucinubrancev of it 
after it is paid in, though the latter alone obtains a stop- 
order^ A stop-order only operates in respect of a charge 
existing at the time of the order. 3 

If a trust has been properly created either by the declara ¬ 
tion of the author, or by implication of law, It will nob he 
allowed to fail for want of a trustee. 1 Thus, if property is 
bequeathed to trustees upon certain trusts, and the trustees 
die in the lifetime of the testator, the trusts will not bo 
void; 5 or if the trustee disclaims,* or is incapable of taking, 7 
or if the trustee fail from any other cause, the failure will 
b© supplied by the Court/ “ I Lake it,” said Wilinos, C* J v , 
* to be a first and fundamental principle in equity, that the 
trust follows the legal estate wheresoever it goes* except it 
comes into the hands of a purchaser for valuable considera¬ 
tion without notice. A',Court of Equity considers devises of 
trust as distinct substantive devises, standing on their own 
basis independent of the legal estate, and the legal estate U 
nothing but the shadow which always follows the trust- 
estate in the hands of a Court of Equity/' s 

If the trustee fails, the cestui qne trust may institute a 
suit for the execution of the trust and the trust will be 
executed by the Court until trustees can be appointed. 
u The Court,” said Lord Eldon, " will not permit the negli¬ 
gence of the trustee, accident, or other circumstances to 
disappoint the interests of those for whose benefit the 
trust is to be executed;' 1 10 "The person who creates a trust” 
said Wllmot, C. J. ? “means it should at all events he exe¬ 
cuted* The individuals named as trustees are only die 

* Wfcirburton v. Hill, KAy, 470. 

a Livcftey i\ Harding:, 23 Beav., 141; see Ereardiffe t\ Dorringtoii, 4 DeG* 

and H. y 122. 

3 Mactaocl w, Buchanan, 33 Bf;av. f 234. 

* White f. Baylor, 30 Ir, It, Eq.. 5T 

* Moggridge t. Thiujkwell, ft Bro. 0. C. 5 <728 ; Attorney*General v. Lady 
Downing:, Ambl. r 561* 

a 11 ftekhouae v, Backhouse* V, 0. of England* 20fcb Deer., 1844, cited 
Lewln, 7th Edn., 7Uti. 

7 St ! Icy ». The ©ockmakers’ Co., ! Bto, C* 0 . SI 

11 Aftomey-General r. Stephens, $ M. ami K., 352. 

* Attorney-General v. Lady Downing, W£Un..‘21i <dfeed lowin, 7th Edn,, 
707. 

if Brown v. Higgs, 8 Yes., 574* 
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nominal instmme tits to ex e cube that intention, and if they Lecture 
fail, cither by death, or by being under disability, or by jV 
refusing to act, the constitution has provided a trustee. 

"Where no trustees are appointed at all, this Court assumes 
the office. There is some personalty in every choice of 
trustees ; and if the trust cannot be executed through the 
medium which was in the primary view of the testator, it 
must be executed through the medium which the consti¬ 
tution has substituted in its place/' 1 * 

In executing a- trust, the Court acts upon and carries L/entbn 
out the intention of the author of the trust, and does not ^ 
go beyond it, except in cases where the parties have the «n4ei«i 
same common interest, or those who have an adverse <mt - 
interest are consenting. And the Court will, in some cases, 
net retrospectively, as in directing past maintenance. 3 * * The 
difficulty and impracticability of carrying the trust into 
execution will not prevent the Court from acting* How- 
ever arduous the trust is, the Court will carry it into 
execution/ However difficult it may be to select the 
persons intended to be benefited, and though it must 
depend from the nature of the trust upon the opinion 
of the trustees as to the merits of the persons who are 
the objects, yet the Court will execute the trust. If a 
trust can by any possibility be exercised by the Court, 
the non -execution by the trustee** shall not prejudice the 
eest^s que truMent* If the settlor has laid down a rule 
for the trusts, or if he has empowered his trustees to act 
upon a certain state of facts of which the Court can be 
informed by evidence, and judge as well as the trustees 
could the Court can make the judgment as well as the 
trustees., and when informed by the evidence, can judge 
what is just and equitable/ If no rule has been given by 
the trustees, the Court will generally act upon the maxim 
that "equality is equity/ & If, however, the nature of the 
trust is such that equal division is impossible, the Court 

1 Attorney*General tf. Lady Downing, Wiim„ 23, cited Lew in, 7th 
Edii., 70S. 

1 Mnberly r. Tut ton . 14 Ym . , 199 ; Edwards t\ Grove, 2 DoG . F* and J , 222. 

s Piersua v. Game* 2 Brcx 0, 0., 46, 

1 Brown j?, Higgs, 5 Yes,, 504. 

1 Gower r. Mainwarin.gr, 2 Vos. Sr., 87, 

6 Ma.1 im r. Keighley* 2 Yes. Jr. T 33$ ; Brown r. Higgs, 6 Yen*, 504 { Birch 
v. Wade, 3Y,imU B..193 ; Burrough r, Philcox, 5 My. and Cr., 73 ; Fordyce 
i\ Bridges; 2 Phil., 497 ; S&Inslmry r. Denton, 3 K. and J,, 529 ; Hotl f>. 

Itfxf, 32 Buav,, 242 
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Lecture still acts upon the maxim that if by any possibility the 
trust can be executed, the Court will do it 1 2 

Right 10 The cestui que truest has a right to have the trust-pro- 
trumeea, perty administered by proper persons, and by a proper 
number of persona If, therefore, a trustee di mf or ^oes 
abroad, 3 the cestui qm trust, even though only in remainder, 4 5 * 
may sue to have the proper number of trustees filled up. 
Suit /or Bo, if a trustee disclaims the office or refuses to act/ or it 
nmmoi ^ 10r6 ia a Usability on the part of the trustee to act, a& 
new where be takes up his permanent residence abroad/ the 
t™****- cestui que trust may institute a suit to have him removed 
and to have a new trustee appointed in his place. The 
taking up a permanent residence abroad does not ipso 
facto deprive a trustee of his office* but still it is such a 
disqualification as entitles the cestui que trust to have a 
new trustee appointed. 7 8 * * II * So it is a good ground for the 
removal of a trustee and the appointment of a new trustee 
that he has become insolvent/ although insolvency, as we 
have seen (ante, p. 131), i* not necessarily a disqualification 
for the office. Again a trustee rnay be removed if he mis¬ 
applies the revenues of the trust-property, and grossly mis¬ 
behaves himself m the execution of the trust/ as by 
renewing a lease for Ms Own benefit 70 purchasing the trust 
proporty/ 1 concurring in a breach of trust/" or absconding 
under a charge of forgery/ 3 

« If the trust be under the administration of the Court, and 
the surviving trustee dies, the appointment of other trustees 
is not a matter of course, but rests in the discretion of the 
Court, having regard to the state of tlie trust at the time/ 14 

1 As to powers* feu Lewin, 7th Esin*, 70S, 

2 Hibbard 0. Lamb, AmbL. 309. 

a Buchanan t. Hamilton * 5 Yes*. 722. 

I Finlay V. How&r A 2 Dm, and War, i90. 

5 Wood 1 \ Sttaie. 8 Prico, 6U1; Anon., 1 Jr. Eq Rep., 700. 

* In rr Ledwieli. 4 Ir. Eq Rep ; Commissioners of Charitable Donations 
v, Arebbold, 11 Tr Eq. Hep., 1ST; (TReiHy v. Alderson, 8 Hare, HU. 

? O'EeiUy v. Alderson. 8 Hare, 101, 

8 Rainbrifi^e v* Blair, 1 Beav„ 4U5 ; CommiasionerH of Charitable Dona- 
tieuA.;*' A rob bold. U Ir. Eq. Rap . IS7 ; Harris v. Harris, 29 Reav., 107 ; 
In ru Adam's Trust, L. K-, 12 Cb. l)iv. T G94. 

y In vfi Powell, 8 N. W, P., 54 ; Mayor of Coventry v, The Attorney™ 
General, 7 Bru, P, 0., 23f a ; Buckondge v. txlaase, 1 Cr. and Ph., 120, 

113 Ex parte Phelps, 9 Mod,, ’.>57. 

II Ex parte Reynolds, 5 Ves.. 707. 1 Ibid. 

» Millard i\ Eyre, % Yes. Jr, ? 94, 14 Lewiu, 7th Edu. ? 720. 
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In a suit filed by the ceafan- que trust for the purpose of llwrrurai 
removing a trustee, it is not scandalous or impertinent to * 
challenge every act of the trustee as misconduct, nor to 
iiYiputaTto him any corrupt or improper motive in the exe¬ 
cution of the trust* nor to allege that Ills conduct is the 
viuuiotive consequence of some act on the part of the ces¬ 
tui que iru$ f or of some change in hia situation ; but it 
is impertinent, and may be scandalous, to state any cir¬ 
cumstances as evidence of general malice or personal 
hostility, 1 

If the trustee is removed on the ground of misconduct, Oost% 
he must bear the costs of the suit, as it is an act necessi¬ 
tated by himself. 2 3 

The Court will not discharge a trustee merely because, proumisfor 
in the exercise of his discretion, he refuses to do some act [Timm. 
required by his cestui que trust, as v here he refuses to 
consent to "a particular investment, even though the trim* 
tee U willing to be relieved from the trust* N or will the 
Court remove a trustee because lie hm been under a 
misunderstanding as to his duty. 4 

Where it appeared that the co-trustees were unwilling 
to act Ui the trust with the trustee who was sought to 
be discharged, and he insisted on being continued, Lord 
Nottingham said, — "I like not that a man should be ambi¬ 
tious of a trust, when he car. get nothing but trouble by it;’' 
and without any reflection cm the trustee, declared that he 
should meddle no further in the trust. 5 * 

Where the Court appoints new trustees, it will not give 
them the power of appointing new trustees in their stead* 

It appointing new trustees, the fitness of the proposed Rules for 
new trustee is a matter for consideration. The author 
the trust i > unfettered in his selection of trustees, but tees* 
when the Court appoints new trustees, it requires to be 
satisfied as to their fitness for the office. Near relations 
of the cestui que trvM , though they may be appointed by 
the person creating the trust, will not be appointed by the 
Court except in cases of absolute necessity, 7 

1 Earl of Portsmouth ®. Fellows, 5 Ida*I, 460. 

2 Ex part# (ri r^nhou-He, 1 Mad, 92. 

3 Pepper v r Tuokej, 2 J andLcit, . 95 ; Leo t. Toting,2 Y, and 0 C. C., 532. 

* AUorney-Genodd *?, The I'^opera' Co., 19 Vea , 192 ; Attorney-Gener¬ 
al v. Gains College, 2 Keen, I GtX 

1 UvednJp v Ettrick, 2 Ob, ISO* 

0 Gglatjuier v* O# lander, 2 BeG. anil Sue, 3SI ; Holder v* Durbin, 

11 Jieav., 694. T Wiidiu^ r* Roller, 21 lieav., 222, 
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Tlie principles upon which the Court acts in appointing 
new trustees were thus stated by Turner, L. J., in In re- 
Tempest : 1 — r: It was said in argument, and it has been fre¬ 
quently said, that, in making such appointments, the Court 
acts upon and exercises its discretion; and this, no doubt, 
is generally true ; but the discretion which the Court has 
and exercises in making such appointments, h not, as I 
conceive, a mere arbitrary discretion, but a discretion in 
the exercise of which the Court is, and ought to lie, gov¬ 
erned by some general rule and principles; and, in my 
opinion, the difficulty which the Court has to encounter 
in these cases lies 'not so much in ascertaining the rules 
and principles by which it ought to be guided, as in apply¬ 
ing those rules and principles to the varying circumstances 
af each particular case. The following rules and prin¬ 
ciples may, I think, safely be laid down as applying to all 
eases of appointments, by the Court, ot new trustees 

“ First, the Court will have regard to the wishes of the 
persons by whom the trust has been created, if expressed 
in the instrument of trust, or clearly to be collected Irons 
it. I think this rule may fee safely laid down, because it 
the author' of the trust has in terms declared that a 
particular person, or a person filling a particular character, 
should not be a trustee of the instrument, then:' can¬ 
not, as I apprehend, be the least doubt that, the Court 
would not appoint to the office a person whose appoint¬ 
ment was so prohibited; and I do not think that upon 
a question of this description any distinction can bo drawn 
between express declarations and demonstrated intention. 
The analogy of the course which the Court pursues in the 
appointment of guardians affords, 1 think, some support to 
this rule. The Court in those oases attends to the wishes 
of the parents, however informally then- may be expressed. 

- Another rule which may, i think, safely he laid down 
is this—-that the Court will not appoint, a person to be 
trustee with a view to the interest of soma ot the persons 
interested under the trust, in opposition _ either to the 
wishes of the testator or to the interest# of others of the 
cestuis owe trustent, I think so for this reason, that it is ot 
the essence of the duty of every trustee to hold an even hand 
between the parties interested, under the trust. Every trus¬ 
tee is in duty bound to look to the interests of all and not 
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of any particular member or class of members of his cestuis Leg tore 
que irustent _ 

A third rule which, I think, may safely ho laid down, 
is—that the Court in appointing a trustee, will have 
regard to the question, whether his appointment will 
promote or impede the execution of the trust, for the 
very purpose of the appointment is, that the trust may bo 
l'r;tier named into execution/' 

And as another rule, It may he said, that the Court will 
have regard to the wishes of the persons, if any, empowered 
to appoint new trustees. 1 

We have seen (ante } p. 137) that a trustee is bound to pro- mpht to 
teet the tmst-eatate; and if he tails hi his duty, the cestui 
tjue trust may institute a suit to compel him to act" Where, thl'lctJ* 
by the terms of a marriage settlement, a trustee was to 
compel payment of a sum of money due on covenant, but by , 
consent of the cmtuis que truMent the money was left out¬ 
standing on that security. It was held, upon their subsequent 
application to have the money called in and invested, that 
the trustee was bound, if necessary, to enforce payment by 
un action on the covenant without requiring any indem¬ 
nity from the cestuis que trustmt; and in default of so 
doing, he was compelled to pay the costs of a suit brought 
against, him to enforce the execution of the covenant, 3 

Not only may a cestui que trust institute a suit to 
compel a trustee to do any particular act of his duty as 
such, but he may obtain an injunction to restrain his 
trustee from doing any act which would amount to a 
breach of trust* It is a principle of the Court of Equity 
that a trustee shall not bo permitted to use the powers 
which the trust may confer upon him except for the legi¬ 
timate purposes of the trust. 4 The Specific Relief Act ri 
provides that “ a perpetual injunction may be granted to 
prevent the breach of an obligation existing in favour of 
the applicant, whether expressly or by implication, When 
the defendant invades, or threatens to invade, the plaintiffs 
right to, or enjoyment of property, the Court may grant a 
perpetual injunction in the following ease (namely) 

* (a) When the defendant ri a trustee for the plaintiff / 1 

1 Middleton ih Re ay, 7 Hare, 10(1. 

* Foiej i\ Burnell, I B to, C. 0.. 277 ; Croesi ey r Crowther, 9 Hare, 3SG. 

* Kiri, t\ M flush, H Y, ami C. Ex. ? 295 ; ami see Fletcher v,Fletcher, 

4 Hu re. 78. 

* Balia v. Si. rutit, 1 Hare, 1-46 | MTudden v. Jenkyne, 1 PL, 153 ; Wiles 

v. Greisham, 17 Jur,, 779. $ I of 1877, a. 51, 
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And the following illustration is appended to the section, 
— u A trustee threatens a breach of trust* ills eo- 
trusfcees, if any, should, and the beneficial owners may, sue 
for an injunction to prevent the breach of trust/ 51 When 
tho act complained of would, if done, bo irremediable, 
the Court' will interfere as a matter of course. 2 The juris¬ 
diction of the Court, however, rests not upon the fact that 
the injury would be irremediable, but upon the breach of 
trust. Ji If a sale by trustees is conducted in such a manner 
that, as between the trustees, who have the power of sale, 
and the cestuis qtu trustent, it constitutes a breach of 
trust, the ffid ids qui f rmtent are entitled to prevent 
the sale from being completed, leaving the purchaser to 
his remedy against the trustees. 4 Any one of the tmtwifi 
que truMerd, however small Ids interest may be, and 
though an infant, may sue, 5 Although the words of an 
Act be imperative, and there is no qualification on the face 
of the section, the inherent authority of a Court of Equity 
to repress fraud and prevent unfair dealing, and'to exer¬ 
cise a wholesome control, over persons standing in the cha¬ 
racter of trustees, empowers the Court to look into the 
circumstances and to decide whether it ought or not to 
do that which the Legislature has, primd facie, commanded 
to be done. An injunction accordingly was granted, on a 
proper case being made out, to restrain the directors of a 
company from acting on an order for payment out of Court 
to them of a sum of money, notwithstanding the words 
of the A_ct under which the order was made were .impera¬ 
tive* A cestui que trust, who has a common interest 
with others in the trust-property, is entitled to sue on 
behalf of himself and the others for the protection of the 
property by injunction. 2 And tho Court may interfere 
by injunction, even though no breach of trust has been 

1 See In re Chertacy Market, fi Price, 279, 

* Jh Cheffceer Market, G Price. 279 ; A ttomey- 0 SB era! a Foundling* 
Hospital, 2 Yrs. Jr F . 42 - Reeve u. Parking, 2 J, and W*, 900. 

* Webb r. End of Shoftenbury, 7 Vow., I $7 ; Attorn ey-Geu <; ™ 1 * Cor port ^ 
ticix of Liverpool, 1 M. and Or,, 210 * Attorney-Gerund) u. At=pimvU,.2 M. and 
Cr., 61$ : Milligan % Mitchell, 1 M. and K., 446 j Anon^ ft, Mudd,. 10, over- 
mliug 1 1'echet r. Fowler, 2 A it at., 6*19. 

1 Diiwce v. OoldiBgkam, L. li., S Cu., 002. 

' Kerr on Injunctions, 2nd Bdn,, 462, citing Goodman «. Be Beauvoir, 
4 IU. Ca. f 881, 

7 Scott e. Beolier, 4 Price, 346 i and see Dunce r. Gold in gham,L. K +r 

£ Ch., 002. 





WRONGFUL PURCHASE BY TRUSTEE. 


289 




committed, if from the character of the trustee it h pro- Lbctueb 
bahtc that the trust-fond may be lost or injured, Thus, Xi 
an injunct ion against parting with the trust-property may 
bo obtained against an insolvent trustee, 1 or one who is 
proved to be of bad character, drunken habits, and great 
poverty. 3 But the Court will not grant such an injunction 
merely because the trustee is poor? 

There is another important class of cases iu which a Wrongful 
cestui que trust has the right to seek the asdistauee of a j ni1vl]ii ^' 
Court of Equity against Ms trustee,—namely, those in )ylLl[ ^ t 
which the trustee has improperly purchased tho trust- 
os tate? I now propose to consider the nature of tho 
relief which the Court will grant in such eases. 

The cestui qua trust , or his representatives, may, if tho 
property is still in the hands of the trustee, insist upon a 
reconveyance by the trustee? who will he discharged at 
once. 0 

If the trustee has sold the property to a purchaser with 
notice of the breach of trust, the cestui que tmst can 
insist upon a reconveyance by tho purchaser? 

The reconveyance will be without prejudice to the 
interests of persons, such m lessees, who have contracted 
with tho trustee or his vendor bond fide before the suit 
was instituted? 

The cestui que trust must, on the reconveyance, repay Interest, 
the purchase-)notiay with interest? which in this country 
would he at the rate of 6 per cent. Where a trustee had 
paid a part of the puichaso-niouey into Court , and it had 

' Mansfield v\ Shaw* 3 MtuL, 100 : Scott v. Recber, -I Price, 346 ; 

Toy lor r. Allen, 2 Atk., 21 3. 

* Everett v. Pry tlier gch, 12 Sim., 365. 

J Howard r. Papera. 1 Mad,, 143 KabJiomtkwaifce i\ 2 Aik.. 126. 

As to interfering in tho case of religions trusts, see Kerr on I nj unc¬ 
tions , 2iui Ed a.. 463. 

1 See antt-i p. 2fiC. 

5 Lord Hardwick© v> Vernon, 4 Ves.. 411 ; Er parte James. 8 Yes*. 

351 ■ JSSfjjflftt Bennett, 10 Ves,, 400 ; Randall i\ Erring ton, 10 Yu*., 423 ; 

York Buildings Co, v> Mackenzie, 8 Bro. P. C, r 42 ; Hamilton %\ Wriglifc, 

D CL and F.. 123, 

d L\v parte Bennett, 10 Ves. f 400- 

7 Dunbar v. Trndcnnick, 2 Ball and B,, 304 ; Pearson ik Benson, 

28 Reaiv., 598. 

' York Buildings Oo. v. Mackenzie* 8 Pro. P. 0., 43. 

* Hall v, Hallefc. I Cox, VM ; Watson Toono, C Mad., 153; Camp¬ 
bell v. Walker, 5 Vea., 682 ; Ex parte James, 8 ?es. 3 351; York Buildings 
Co, v, Mackenzie, 8 Bro, P. C,, 42. 
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been invested in stock, the value of which had risen when 
the purchase was set aside, it- vas held, that he was only 
entitled to his purchase-money with interest, for, if the 
stack had fallen instead of advancing, he could not have 
been compelled to take it. 1 The trustee must account for 
the profits of the trust-property come to his hands/* 
but not with interest. 3 If, however, ho was in possession, 
he will be charged with an occupation-rent/ 

If the trustee has expended money in substantial 
improvements or lasting repairs/ or such as have a ten¬ 
dency to bring the estate to a better sale/ he will bo 
allowed credit for the moneys so expended. In estimat¬ 
ing the improvements, old buildings, if incapable of repair, 
will bo valued as old materials, but otherwise as build tugs 
standing. 7 On die other hand, the trustee will be charged 
for acts that deteriorate the value of the estate/ When 
the contract is vit iated by the presence of actual fraud* 
allowance will still bo made to the trustee for necessary 
repairs/ and in one case allowance was made foi mate¬ 
rial repairs and lasting improvements. 10 But in another 
ease of actual fraud the Court refused any allowance for 
improvements, If/ said Lard Fitzgihbon, ff a man has 
acquired an estate by rank and abominable fnnid, and shall 
afterwards expend Ids money in improving the estate, 
is bo therefore to retain it in his hands against the lawful 
proprietor? If such a, rule should prevail, it would justify 
a proposition I once heard at the bar, that the common 
equity of the country was to improve the right owner out 
of the possession of his estate.” 11 

Where a reconveyance is directed, it must he made at 
once, unless the trustee is given a lien, for the balance 
on taking the accounts. 1 ” 

’ Ex purls Jamea, 8 Ves., 851, 

* Ex par te Lacey, fi OHO ; J&t parte .Tames, 8 Vcs„ 851 ; Watson v* 
Toope, 6 Had., IM ; York Buildup Co. . Mackenzie* H Bro., P. C , 1 2. 

Macartney v. Elaclv wood, ciktd Lewin, 7th Edn.,444, 

I J8at parte -lames, 8 Ves.. 351, 

5 Ex parte TTugrliee, C Yea., 824 ; Efc parte James, H Yes., 352, 

* Xfoparie Bennett, 10 Yes., 400; York Buddings Co, Mackenzie, 
8 fim, P. C. f 42. 

7 Robinson w+ Hailey. 8 Mad , 2. 

* Ev parte Benaotfc, 10 Yes., 401. 

0 Lewin. 7th Edit,. 444, oiling Baugh r. Price, I G, Wile,, 820, 

n Oliver r. Court, 8 Price. 172, 

II Lewin. 7 th Ed a. „ 415, citing Kenney v. Browne, 8 Ridg., 518, 

kt Trevelyan v. Charter, 0 Bear*, 140, 
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The dfadni que trust may, instead of a reconveyance', Liarnmi 
require the property to he reach!, if lie adopts this course., 
the practice is to put up the estate for auction at the price 
given by the trustee, together with any sinus expended by 
him for repairs ami improvements. If any advance is made, 
the trustee will not be allowed to have the estate; if not, 
he will he held to his bargain. 1 * 

If the trustee bought the estate in one lot, and the cestui Interest, 
que trust Is desirous of selling it in several lots, he must 
repay the trustee his purchase-money with interest, and 
then may sell as he likes.* 

If the trustee has resold the estate, he must account far 
any profit with interest. 3 * 5 * 

If a trustee, who ha- purchased the trust-estate, sells to 
a purchaser for value without notice, the ce&tui qne trust 
may charge the trustee, either with the difference between 
the price for which the trustee gave, and the price at which 
ho sold,* or the real value of the estate at the time of mW* 
with interest/ 

Where a sale to a trustee is set aside, the trustee must Costa, 
pay the costs of the suit. 7 * 9 But if there be great delay on 
the part of the cestui qne trust, costs will be refused him, 
though he succeed in the suit; * and, on the other hand, 
if the suit he dismissed, not merely because the transaction 
was not originally impeachable, but merely on account of 
the great interval of Dime, the Court may refuse to order 
the costs of the defendant/ 

We have now to consider the rights of the cestui qtm Following 
trust aft against third persons to whom the trust-property 
has been wrongfully conveyed. If the person to whom of tbud 
the property has been conveyed is a volunteer, — that is to 

1 jJx part? Reynolds, 6 Yes., 707 ; Ex parte Hughes. 6 Yes., SI 7 ; Eh 

parto Lacey, ib>> 625 ; Lister i\ Lister, U,, 631 ; Mw parts Bennett, 

ID Yes.. 3Sl ; Robinson v. Ridley, 6 Mad., 2. 

" Mv parts James, 8 Yea., 351. 

5 Ex parte Reynolds, 5 Yes., 707 ; Hall u. H&llct, 1 Cox, 134, 

1 Fox Macfcreth, 2 Cox, 320 ; Hall «, Halle t, 1 Cox, 134 ; Which cote 
v. Lawrence, H Ves,, 740 : Ex parte Reynolds, 5 Yea., 707 ; Randall t\ 

Br ring ton. 10 Yes.. 122. 

A Lord Hardw i&mv. Vembn, 4 Yes., 416. 

Hall v. Halle l Cox. 130, 

■ SmidniBon r. Walker, 13 Vti*., G01 ; Hall *\ If allot, 1 Cox, 141 ; 

Which cote t\ Lawrence. 3 Yes.. 740; Dunbar v. Tredemdek, 2 B, and lb, 304, 

* LeWih, 7t.1i Edn ♦, 447 ; Attorney-Gene ml v. Lord Dudley, €L Coop., 146* 

9 Letviii, 7th Edn., 447, citing Gregory *. Qrsgory, G. Coop.. 200. 
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Lectuks say, a persdh who has given no consideration for the con- 
veyauce, the trust-estate may be followed into 1 ns hands, 
whether lie had notice of the trust or not* for the Court 
implies notice where no consideration has passed. 1 
Pui'cimam If the person into whoso hands the property has coino, 
fwvttiuo. it for valuable-consideration, with notice of the 

trust, he is bound to the same extent and in the same 
manner as the person from whom he purchased/* " If” 
said Lord Hardwieke, “a person will purchase with notice 
of another’s rights* his giving a consideration will not 
avail him, for he throws away his money voluntarily, and 
of his own free will/ 13 

So, a purchaser will be affected with any incumbrance 
on the estate i f he had notice of it when he purchased/ 
or of a lien for unpaid purchase-money, 5 And the assignee 
of a ch(m-vn-action must take it subject* as we have just 
seen, to all the equities/ 1 

“The rules of this Court/* said' Malins, V. G,/ “are 
perfectly well settled, and are the rules of honesty and fair 
dealing, that no party to an illegal or fraudulent contract 
can derive any benefit from it; and that all persons who 
obtain possession of trust-funds, with a knowledge that 
their title is derived from a breach of trust, will be com¬ 
pelled to restore such trust-funds/' 

Purchase When & person, after attaining majority, questions any 
feXrdmn. &de of property made by his guardian during his minority, 
the burden lies on the person who upholds the purchase, 
not only to show that, under the circumstances of the case, 
either the guardian had the power to sell, or that the pur¬ 
chaser reasonably supposed that he had such power, but 

} Mansell -p. Mansell, 2 I 3 . Wm*?., 676 ; Saunders t?_ Deliew. 2 Yovtl., 
271. 

s Dunbar t\ Tmlennick, 2 Ball and B.. 310; Adair v. Shaw, 1 Soli, and 
Lef„ 2S2 ; Mead v. Lord Orrery, 3 Aik,. 23$; Mackreth r. Symmtmii, 

15 Yea. t 360 ; Mansell v r Mansell, 2 P. Wma., 681 ; Heath v. Orealoek, 
Xi, R t 10 Oil an. t 22; M&nch&rji Sorabji Chulla ?*. Kongsson, 6 Bent. 
IX C. O. 0., 59; Dayal Jairaj r. Jivraj Batftnsi, I, h. ft., 1 Boxnb r , 237 ; 
Bego J*m r. Luteofim, 5 W* ft,, 120. 

( Mead r. Lord Orrery, 3 Atk., 238. 

1 Kennedy??. Daly, I Sell, and LeL,355; Orofion ??, Omsby, 2 Soli, and 
Let. 583 ; Daniels r. Davison, 16 Yes., 213 ; Hanchurji Sorabii Chulla 
r. Kwiigstoo. 6 Bom. H, 0, ft, O. (X, £9. 

“Mackretb v> Symmoxts. 16 Vet.. 329; Dunbar v. Ttedenniok, 2 B. and 
B. r 320; Yellappa-bin-Basappa v, M&ufcappa-bm-Basnpim. 3 Bom. H C., 
A . 0,. 102. 

4 See further. Lewin, 7th "Edn., 732, 

* Gray i\ Lewis, L. ft, 8 Eq,, M3 
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further, that the whole transaction ns regards the purchaser’s Lecture 
part in it was bond fide. When either the person who 
selis labours under a disqualihcation, or the purchaser 
stands in a fiduciary relation to the owner of the property, 
the bona /ides of the dealing cannot be presumed, but 
must be made out by the purchaser. 1 

The notice need not he express, hut may be construe- Notice of 
tlm The principle of constructive notice is, that a mtm tru8t# 
shall be deemed to know such matters affecting the pro¬ 
perty which lie purchases, as would have come to his 
knowledge if he had made proper inquiries* Where one of 
three trustees, who was also the solicitor of the purchaser, 
executed au assignment of leasehold property held jointly 
by them to a purchaser, and forged the signatures of his 
two co-trustees, and also the requisite assent of the cestui 
que tv list to the sale, it was held, that the circumstances 
attending the transaction were sufficient to affect the pur¬ 
chaser with notice of some trust, if not the actual nature 
of it; and that lie had constructive notice of the trust 
through the knowledge of his solicitor;* 

If, however, the trust-property is conveyed to a pur- 
chaser for valuable consideration without notice of the able consi- 
trust, the purchaser is entitled to hold the property dis- 
charged of the trust, leaving the oe&tuis que trustent to their notice, 
remedy against the trustees* 3 f * From a purchaser for 
value without notice;’ said James, L. J*/ 1 '* the Court takes 
away nothing which that purchaser has honestly acquired* 

If the purchaser has got possession of a piece of parch¬ 
ment or of property, or of anything else which he thought 
he was getting honestly, this Court, in my opinion, Las 
no right to interfere with him.' 1 

A purchaser without notice from a purchaser with notice Fin cher 
is not liable* He is in the same position as if he had 
himself originally purchased without notice; and the fact parcham 
that the sale ho him was fraudulent does not affect him. 6 

3S T or is a purchaser with notice from a purchaser without with notice 

from pur¬ 
chaser 

* Iioop Narain Singh w, Gugadhur Ferslmd Naming W, R., 207. without 

- Rouiaofc t\ Savage* L- It 2 Fq. t 134* 

3 Manaall v. Mnnecll, 2 F. Wins,. CSX ; Bub bar tr, Trnd^imfck, 2 Ball 
fe IL. 318 ; Jones i?, Powles, 3 M. & IC. T 681 ; Payne t\ Compton, 2 Y. & C. 

C* G. t 457 ; Thorndike t\ JTuut, 3 BeG. & J Vl 5(13. 

* Heath if. Orcalock, L. Ii., 10 Oh., 23* 

s Ferrate ■*, Cherry, 2 Yam, 384; Mevtins t. JolliSe, Ambl., 313 \ 

Salusbury y, Eagott, 2 SvY&utjfc*, &06* 
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Lncr‘TRj; notice liable, the reason being, Lord Hard wi eke snyr } to 
prevent stagnation of property . 1 

Fraud. If a purchaser, however honest, on the completion of his 
purchase, acquires a defective title, the Court will not 
allow that defective title to be strengthened, either by his 
own fraud, or by the fraud of any Other person,' 2 
Doubtful l n gome cases it may be doubtful what construction 
would be put on the instrument of trust, and the pur¬ 
chaser may take with a doubtful equity. The question 
may then arise, how far the purchaser would be bound. 
Upon this point Lord Leonards* said, that where, upon 
the whole articles, it is plain what construction tins Court 
would have put upon them had it been called upon to 
execute them at the time they were made, they should bo 
unforced, however difficult the construction might he, own 
as against a purchaser with notice, but not after a lapse 
of time, where there was anything so equivocal or ambi¬ 
guous in them as to render it doubtful how they ought 
to be effectuated, 3 

Fdkwfog Where a trustee has wrongfully disposed of trastqy > 
party, the cestui que trust may follow the purchase-money, 
party, or any other property that has been substituted in the 
place of the trust-estate, in the hands of the trustee or 
his representatives; and such substituted property will be 
impressed with the same trusts m the original trust-pro¬ 
perty was subject to. 4 Tims, if a trustee expends the 
whole of the trust-money in the purchase of laud, the 
cestui qua trust will be entitled to the laud. 5 
Proof <>f The cestui que trust must, of course, prove that the land 
wiih^Irurt was purchased with the trust-moneys This may be proved, 
vnomy. ' either hy direct evidence, as where trust-money was paid 
to a trustee by a cheque, which was next day paid over by 
him in part-payment for the estate® or by mere parol 
evidence of declarations by the trustees; but these, in the 

1 Mertdna v. Jolliffe, Ambi, 313 ; Salisbury v. Bagobt, 2 Swanst., 60ft 

5 H«ath it. Orealook, L. R. t JO Oh., 33, per James, L. J. As to getting 
in the leg*al estate, see Lewtn* 7 th Edn., 7^9. 

45 Thompson v Simpson., 1 Dr, & War,. 491. 

4 Taylor v. Plummer, 3 M & 5,, <776 ; Raid K at him a Naohiar v. 
Rothagurusaini Tevar. 6 Mad. H, 0. It,, 293 ; Oreorder Chunder Ghoue 
a Mackintosh, I, L. 11., 4 Cale,. 908, 

’ Trench ■. Harrison, 17 Sim,. H 1 r Taylor r. Flnmmer, 3 M, & B., 676, 

* Prico r. Blackiwore, 6 Benv., 607 ; parte Ohudwitk, l-SJu, . 5‘j7 \ 

Blatbias t\ Mathiaa, J Sm. & GifL, 562, 
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absence of corroborating circumstance*, will be received Lbcttubb 
with great caution. 1 The presiiiiijitioii, however, is, that 
a purchase made by a trustee,, whose duty ia so to invest 
trust-money, has been made in execution of the trust 3 * 

And where a trustee paid in trust-moneys (applicable to 
be invested in the purchase of real estate), and moneys 
of his own, to his general account at his hankers, and 
then bought real estate, and paid for it by a cheque on his 
bankers, the Court — the purchase having proved a bene¬ 
ficial one—decided that the cestvis que trmtmt were 
entitled to bold* that such payment was made out of that 
part of the u mays standing to the general account which 
it was proper so to employ,—the tniSt-moneya 3 

The mere, fact that a trustee has trust-money in his 
hands when he makes a purchase, is not sufficient to 
attach the trust to lands bought by him* 4 The fact that a 
trustee for purchase of lands has purchased lands, does not 
necessarily raise the presumption that he invested the trust- 
money in the purchase. Such a presumption may, however, 
be raised when the sum paid is the precise, or nearly precise, 
amount of trust-money. 

Where the trust-property has been converted into Money, 
money, currency notes, or negotiable instruments, greater not**,;'* 
difficulty arises in tracing it in the hands of the trustee 
or bia representatives* It was at one time said that such meats* 
property could not be traced, because it. had no f earmark/ 

But in Milhr v. Race? Lord Mansfield said: u It has 
been quaintly said c that the reason why money cannot 
be followed is, because it has no earmark;* but this is 
not true. The true reason is, upon account of the 
currency of it, it cannot be recovered after it has 
passed in currency So, in ease of money stolen, the true 
on-mer cannot recover it, after it has been paid away 
fairly and honestly upon a valuable and bond fide con¬ 
sideration ; but before money has passed in currency, tux 
action may be brought for the money itself. There was a 

1 Lenob t\ Bench, 10 Yes t 519. 

‘ Tn&Ph r. Harrison, 17 Sm., Ill, 

s Mfmaiajgford -t\ Totem atu I OolL. 070; *m Dart V, k P . 5th Ecln,, 9:59. 

1 La win, 7 th 700, citing Senly y. Sfcawell, 3 L K . Eq.. 326. 

_ r> Price v. Blake more, 6 BcAv 507; Mathias r Mathias. B Sm. k Q.. 

' Perry a. Phillips, 4 Va#*, 108 : aeo also Deaton r. Davies. 18 Ves., 

490 ; Lewis vi. Madohfa, & Yes,, 160: 17 Ve$,, IS. 

* l Bun., m. 
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Ledtchk case in 1 G., 1, at the sittings— Thom,as v. Whip — before 
Lord Macclesfield, which was an action upon aswmpsit by 
an administrator against the defendant for money had and 
received to his use. The defendant was nurse to the 
intestate during Ins sickness; and being alone, conveyed 
away the money. And Lord Macclesfield hold, that the 
action lay. Now this must be esteemed a finding at least. 
Apply this to a case of a bank-note,—an action may lie 
against the finder, it is true ; but not after it has been paid 
away in currency." “It makes no difference in reason or 
law,” said Lord Ellen boro ugh, C. J., 1 “into what other form, 
different from the original, the change may have been 
made—whether it be into that of promissory notes for the 
security of the money which was produced by the sale of 
the goods of the principal, or into other merchandize, for 
the product of, or substitute for, the original thing still 
follows the nature of the thing itself, as long as it can be 
ascertained to be such, and the right only ceases when the 
means of ascertainment fail, which is the case when the 
subject is turned into money, and mixed and confounded 
in a general mass of the same description, The difficulty 
which arises in such a case is a difficulty of fact and not 
of law, and the dictum that money has no ear-mark must 
be understood in the same way,— i. e., as predicated only of 
an undivided and uadis ti aguish able mass of current money. 
But money in a bag, or otherwise kept apart from other 
moneys, guineas, or other coin marked (if the fact were so) 
for the purpose of being distinguished, are so far earmarked 
as to fall within the rule on this subject, which applies 
to every other description of personal property whilst it 
remains in the hand of the factor or his general legal re¬ 
presentatives,” 

These cases show, that money and notes, if not paid 
away to a bond fide holder, can be followed into the hands 
of a trustee. And it has been decided that the same prin¬ 
ciple applies to bills of exchange and other negotiable 
instruments. 2 3 And they may be followed when tire trans- 
ferree had express notice of the trust.® The difference 
between money and notes and negotiable instruments is, 
that the particular coin cannot he distinguished, but notes 

1 Tavlor :<0, Plum or, B M* and S., 676* 

8 Frit* Carthad, 2 H. and M„ 417. 

3 Joy r, Campbell, 1 Sell, and Lc-f., 81o f 
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and negotiable instruments are distinguishable, as they Xow^uek 
have distinct marks and numbers on them. 1 

Trust-funds kmy be followed, although the trustee hm Trust-fund 
mixed thorn with Ins own money, as by paying them into mixed with 
his own account at a bank, if the trustee has employed 
the trust-money, together with his own money, in the pur¬ 
chase of an estate, the o&tifiiii que trust will have a lien over 
the purchased estate for the whole amount of the fund 
misapplied, though no particular part of the estate wa& 
purchased with the trust-money only, 2 The guiding prin¬ 
ciple in alt cases of this cl&sa is, that a trustee cannot 
assert a title of his own to trust-property, If ho destroys 
n trust*fund by dissipating it altogether, there remains 
nothing to be the subject of a trust. But so long as the 
trust-property can be traced and followed into other pro¬ 
perty into which it has been converted, that remains sub¬ 
ject to the trust. A second principle is, that if a man 
mixes trust-funds with his own, the whole will be treated 
as tlie trust-property; except so far as he may be able to 
distinguish what is his own. 5 

The doctrines upon which a Court of Equity acts in fob return L \ 
lowing trust-moneys were very fully discussed in the ease 
of Pmrfidl v. DeffelL* There a trustee paid, various trust- 
funds to his credit- at two banks, and the question was, how 
far the moneys at his credit belonged specifically to the 
trust. Knight Bruce, L. J., said ; Cl Let us suppose that the 
several sums for which the trustee was accountable at his 
death had been (that is to say, that the very coins and the 
Very notes received by him on account of the trusts res¬ 
pectively had been) placed by hint together in a particular 
repository, stick as a chest, mixed confusedly together 
as among themselves; but in a state of clear and distinct 
separation from everything else, and had so remained at 
his death. It is, I apprehend, certain, that, after his death, 
the coins and notes thus circumstanced would not have 
formed part of his general assets, would not have been 
permitted so to he used, but would have been specifically 
applicable to the purposes of the trusts on account of 

' Foid r, Hopkins, 1 Sulk., 283. 

1 Lain- v. Di^Liton, Ami)., 400; Lewis r. Warlocks, 17 Vea,, 57 ; Price ti, 

Elate more. (> Bcav,, 507 ; Ernest v. firoywiill, 2 DoG. 1'. and J., 175; 

Engender ( hnruler GUoeer. Groe rider Ckimder Ghdse, BouL, 389. 

* Frith ». Cartlaud, 2 H. aud M., HO, per Wood, V. C. 

1 i D. M. 372, 
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which he had received them. Suppose the case fcliaet I 
have just suggested to be varied only hy the fact,- that in 
the same chest, with these coins and notes, the trustee had 
placed money of Ms own (in every sense his own) of & 
known amount, had never taken it out again, but had 
so mixed and Mended it with the rest of the contents id 
the chest, that the particular coins or notes of which this 
money of bis own consisted, could not be pointed out - 
could not be identified,-- what difference would that make l 
None, as I apprehend, except (if it is an exception) that 
his executor would possibly he entitled to receive from the 
contents of the repository an amount equal to the ascer¬ 
tained amount of the money in every sense Im own, so 
mixed by himself with the other money. But not in 
cither case, as 1 conceive, would the blending together of 
the trust-moneys, however confusedly, be of any inonreiit 
as between the various csstwia que tnwtent on the one 
hand, and the executors as representing the general credi¬ 
tors \m the other, 

if Let it be imagined that, in the second ease supposed, the 
trustee, after mixing the known amount of money of his 
own with the trust-moneys, had taken from the repository 
a sum for his own private purposes, and it could not be 
ascertained whether in fact the specific coins and notes 
forming it included or consisted of those or any of those 
which were, in every sense, his own specifically,—what 
would be the consequence l I apprehend that, in equity at 
least, it not at law also, what he took woukl be solely or 
primarily ascribed to those contents of the repository which 
were in every sense his own He would, iu the absence of 
evidence that he intended a wrong, be deemed to hav e 
intended avid done what was right ; and if the act could 
not in that way be wholly justified, it would be deemed to 
have been just to the utmost amount possible. If these 
propositions, which I believe to be foimdeil on principle, 
and supported by authorities, are true,—-can the plaintiff be 
wholly wrong in bis actual contention? I apprehend not 
f , . „ When a trustee pays trust-money into a 

bank to his credit, the account being a simple account 
with himself, not marked or distinguished in any other 
manner, the debt thus constituted from the bank to 
him is one which, as long as it remains duo, belongs 
specifically to the trust as much and as effectually as the 
money so paid would have done, had it specifically been 
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placed by the trustee in a particular repository and so Lecture 
remained,—that is to say, if the specific, debt shall be x 
el filmed on behalf of the ccstuis qus. trmfent, it must bo 
deemed specifically theirs, as between the trustee and his 
executors and the general creditors after his death on the 
other, whether -the otitiuia quA tvustenl n re bound. to take 
to the debt—whether the deposit was a breach of trust, is 
a difierent question. 

« This state of things would not, I apprehend, be varied by 
the circumstance of the bank holding also for the trustee, 
or owing also to him money in every sense his own.” 

And Turner, L. J., said: “It is, I apprehend, an un¬ 
doubted principle of this Court, ttiat, as between cesUti que 
Umt and trustee, and all parties claiming under the 
trustee otherwise than by purchase for valuable considera¬ 
tion without notice, all property belonging to a trust, how¬ 
ever much it may be changed or altered iri its nature or 
character, and. nil the fruit ol such propeity, whether in. 
its original or in its altered state, continues to be subject to, 
or affected by, the trust. 

■ This principle cannot be better illustrated than by rerer- 
riuo to a case of familiar, almost daily occurrence, the case 
of 'trust-moneys employed in trade. An executor ot a 
deceased partner continues his capital in the trade with the 
concurrence of the surviving partners, and carries on the 
trade with them. The very capital itself may consist only 
of the balance which at the death of the partner was due 
to him ori the result of the partnership account. That 
capital may have no existence but in the stock-in-trade ami 
debts of the partnership. The stock-in-trade may undergo 
a continual course of change and fluctuation, and yet. this 
Court follows the trust capital throughout all its ramifica¬ 
tions, and gives to the beneficiaries ol the deceased part¬ 
ner's estate the fruits dr rived from that capital so conti¬ 
nually altered, and changed.’ His Lordship then referred 
to the supposed impossibility ol ascertaining what por- 
ii ns of the balances at the banker's belonged t < the trust, 
tind what portion to the estate ol the trustee, and continued,: 

•> j n order to test this question, suppose a trustee pays 
into a bank moneys belonging to Iris trust to an account 
jiot marked or distinguished ns a trust-account, and pays 
in no other moneys: could it lor one moment bo denied that 
the moneys, standing to the account ol the debt due from 
t.},e banker’s arising from the moneys so paid in, would 
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belong to the trust and not to the private estate of the 
trustee ? Then Suppose the trustee .subsequently pays in 
moneys of his own, not belonging to the trust, to the same 
account: won In the character of the moneys winch he 
had before paid in, if the debt which had before accrued, 
he altered,? Again, suppose the trustee, instead of sub- 
frequently paying moneys into the bank, draws out part of 
the trust-moneys which he has before paid in : would the 
remainder of those moneys and of the debt contracted in 
respect of them lose their trust character ? Then, can the 
circumstance of the account consisting of a eon tinned 
series of moneys paid in and drawn out alter the principle ? 
It may, indeed, increase the difficulty of ascertaining what 
belongs to tbo trust, but I can see not possible ground on 
which it can affect the principle/" 

In the recent ease of In re IlalleWs Estate, KnatchbvM 
v. IlaUett? trust-money had been paid in by a trustee 
to Ids own account at his bankers, and the question 
was, whether the rule in Olay ton's cam* 1 that the first 
drawings out by the trustee must be attributed to 
the first payments, applied to the case of a trustee 
mixing his moneys with the trust-funds; and it was 
held, that it did not, the Court dissenting to this extent 
from Pmmdl v, Deffelll ".The modern doctrine of 
equity/" said Jessol, M/R, “as regards property disposed 
of by persons in a fiduciary position, is a very dear and 
well-established doctrine. You can, if the Bale was right- 
tub take the proceeds of' the sale, if you can identify them. 
There is no distinction, therefore, between a rightful and 
a wrongful disposition of the property so far as regards 
the right of the beneficial owner to follow the proceeds. 
The proceeds may have been invested together with money 
belonging to the person in a fiduciary position in a pur¬ 
chase, He may have bought land with it, for instance, or 
he may have bought chattels with it, Now what is the 
position of the beneficial owner as regards such purchases ? 
I will, first of all, take his position when the purchase is 
dearly made with what I will call, tor shortness, the trust- 
money, although it is not confined, as I will show pi'esent- 
ly, to "express trusts. In that case, according to the now 
well-established doctrine of equity, the beneficial owner 

] L, n.. 13 Oh. Div 606, 5 1 M«t., 572 . 

* 4 D. M, G., 372. 
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has a right to elect either to take the property purchased, 
or to hold it as a security for the amount of the trust- 
money laid one in the purchase; or, as we generally express 
it. In. is on titled at his election either to take the property, 
or to have a charge on the property for the amount of the 
trust-money. But in the second case, where a trustee has 
jnixed the money with his own, there is this distinction, 
that the cestui qm trust, or beneficial owner, can no longer 
elect to take the property, because it is no longer bought 
with the trust-money simply and purely, but with a mixed 
fund. He is, however, still entitled to a charge on the 
property purchased for the amount of the trust-money 
laid out in the purchase ; and the charge is quite independ¬ 
ent of the fact of the amount laid out by the trustee. The 
moment you get a substantial portion of it furnished by 
tli© trustee, using the word * trustee * in the sense 1 have 
mentioned' as including all persons in a fiduciary relation, 
the right to the charge follows,” His Lordship then stated 
that there was no distinction between an express trustee, an 
agent, a bailee, or a collector of rents, or anybody else in 
ft fiduciary position; and contained; “Now that being the 
established doctrine of equity on this point. I will take 
tin; ease of the pure bailee. If the bailee sells the goods 
bailed, the bailor can in equity follow the proceeds, and 
can follow tho proceeds wherever they can be distinguished, 
cither being actually kept separate, or being mixed up 
with other moneys, I have only to advert to one other 
puimt, and that is this—sup posing, instead of being invest¬ 
ed in the purchase of land or goods, the money were sim¬ 
ply mixed with other moneys of the trustee, using the 
term again in its full sense as including every person in a 
fiduciary relation,—does it make any difference according to 
the modern doctrine of equi ty ? t say none. It would be 
very remarkable if it were to do so. Supposing the trust- 
money was 1,000 sovereigns, and the trustee put them into a 
bag, and by mistake or otherwise dropped a sovereign of his 
own into the bag, could anybody suppose that a Judge in 
equity would toid any difficulty in *&yitrg that the cestui 
qmt trust has a right to take 1,000 sovereigns out of that 
bag t 1 do uot like to call it a charge of 1,000 sovereigns on 
the 1J) 01 sovereigns, but that is the effect of it. I have no 
doubt of it. It would make no difference if, instead of one 
sovereign, it was another 1 ,000 sovereigns; but if instead 
of putting it into bus bag, or after putting it into bis bag 
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Lkctcce he carries the bag to his bankers,—what 0ie.ii ? According 
X, fu law the bankers are his debtors for the total amount j 

- but if "you lead the trust-money to a third person, you 

can follow it. If, in the case supposed, the trustee had tent 
the £1,000 to a man without security, you could follow 
the debt ami take it from the debtor. If he lent it on a 
promissory note, yon could take the promissory n te ; or 
the bond, if it wore a bond. If, instead of lending the 
whole amount in one sum simply, lie had added a sovereign, 
or had added £500 of his own to the £1,000, I '.ieorily 
difference is this, that, instead of taking the bond or the 
promissory note, the cestui qne trust would have a charge 
for the amount of the trust-money on the bond or promis¬ 
sory note. So it would be on the simple contract debt; 
that is, if the debt were of such a nature as that, between 
the creditor and debtor, you could not sever the debt into 
two, so as to show what part was trust-money, then the 
cestui qm trust would have a right to a charge upon the 
whole.” And Thesiger, L. J., said: ‘‘The principle may be 
stated, as it appears to me, in the form of a very simple, 
though at the same time very wide and general, proposi¬ 
tion.” I would state that, proposition in these terms,— 
namely, that wherever a specific chattel is intrusted by one 
man to another, either for the purposes of safe custody or 
for the purpose of being disposed of for the benefit of the 
person intrusting the chattel, then either the chattel itself, 
or the proceeds of the chattel, whether the chattel has 
been rightfully or wrongfully disposed of, may be followed 
at any "time, "although either the chattel itself or the 
money constituting the proceeds of that chattel, may have 
been mixed and confounded in a mass of the like material.” 

Upon the question as to whether the principle of Clayton’s 
COM 1 could be applied to the case of trust-moneys, Jessel, 
M. It., said : “ Nothing can lie better settled either in our 

own law, or, I suppose, the law of ail civilized countries, 
than this, that where a man does an act which may he 
rightfully performed, he cannot say that that act was inten¬ 
tionally ' and in fact done wrongly. . . - When wo come 
to apply that principle to the case of a trustee who has 
blended trust-moneys with his own, it seems to me per¬ 
fectly plain that he cannot be heard to say that he took 
the trust-money when he had a right to take away his own 
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money. Tie .simplest case put is tlie mingling of trust- 
moneys in a bag with money of tlie trustees own. Sup¬ 
pose he has a hundred sovereigns in a hag, and he auds 
to them another hundred sovereigns of his own, so that 
they cannot bo distinguished, and the next day he draws 
out. for his own purposes £100,— is it tolerable tor any one 
to allege that what lie drew out was the first £100 r the 
trust-money, and that he misappropriated it, and left his 
own £100 in the bag? It is obvious that he must have 
taken away that which he had a right to take away, his 
own £100. What difference does it make if, instead of 
being in a bag, he deposits it with his banker, and then 
pays in other money of his own, and draws out some 
money for his own purposes ? Could he say that he had 
actually drawn out anything but his own money? His 
in obey was there, ami he bad a right tp draw it out, and 
why should tlie natural act of simply drawing out the 
money be attributed to anything except to his ownership 
of money which was at his bankers/' And Baggailay, 
L. J.> agreed with Jessell, M. It. But Thesiger, L. J., while 
agreeing with the reasoning of the Master of the Rolls, 
felt himself bound by Pennell v. Deffell 1 as being the 
judgment of a Court of co-ordinate jurisdiction. 

If the trust-fund has been employed together with money 
belonging to the trustee in the purchase of land, the cestui 
qw trust will have a lien on the whole laud for the trust- 
money and interest/ But if the trust-fund only lias been,so 
employed, the cestui que trust has aright to the land itself 3 

It is a well settled principle of equity that time is no 
bar to a claim by a cestui que trust against his trustee in 
the case of an express trust, 4 Nor is it a bar against a 
purchaser with notice/ but it is otherwise in tlie case of 
a constructive trust. 6 Thus, time was hold to bo a bar as 
between a cestui que trust and a person who had become 
possessed of the trust-estate even by reason of the breach 
of trust on the part of the trustee/ 

1 4 B, It G., 372. 

* Scales r. Baker, 28 Beav., 91; Hopper v t Conyers♦ L. E., 2 Eq, f 519. 

1 Trench ik Harrison, 17 Sim., Ill; see ante, p, 29-1. 

* (Uuer v. Bradley, I Jao. k W M 51 ; eee ItL S, Aineertm v t M, S. 
Hyatun, it S. D. A., 143. 

f| Luteefim v. Be^o Jan, 5 W, R., 120. 

* Beckford v, Wade, 17 Yes.. 97, 

T Bouncy v. iUdgard, 1 Cox, 145 ; Townsend v, Townsend, 1 Bro, 0, 
0*, 7/30; Andrews* Wngley, i Bro. 0.C>, 1-5 j Beckfordc, Wade, 37 Yes,, 97, 
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Lmrum Section 10 of Act XV of 1877 provider, that “no salt 
x ~ against a persop in whom property has become vested in 
trust for any specific purpose, or against his legal repre¬ 
sentatives or assigns (not being assigns for valuable con.si-* 
deration), for the purpose of following in his or their hands, 
such property, shall be barred by any length of time/ 1 
This section is substantially the same as s. 10 of Act IX 
of 1871, which has been construed to mean, that when a 
trust has been created expressly for some specific purpose 
or object, and property has become vested in a trustee upon 
such trust (either from such person having been originally 
named as trustee, or having become so Subsequently by 
operation of law), the person or persons who for the time 
being may bo beneficially interested in that trust may 
bring a auifc against such trustee to enforce that trust at 
any distune of time without being barred by limitation; 
and further, that the language of the section h specially 
framed so as to exclude implied trusts, or .such trusts as 
the law would infer merely from the existence of particu¬ 
lar facts or fiduciary relations. 1 And in Gree ruler Ghnudcr 
Gho$& v. Mackintosh* it was bell hy Garth, G, -jthat 
the words "in trust for a specific purpose^ are i n ten dec! 
to apply to trusts created for some defined or particular 
purpose or object, a& distinguished from trusts of a general 
nature, such as the law impresses upon executory and 
others who hold fiduciary positions; and by White, 
that those words are used in a restrictive sense, and limit 
the character and nature of the trust attaching to the pro¬ 
perty which is sought to be followed, and that the phrase 
is a compendious form of expression for trusts of the 
nature and character mentioned in arts. 133 and 134 of 
selied ii to the Act,—namely, such as attach to property 
conveyed in trust, deposited, pawned or mortgaged. 

Where a clause of the waph-nl<Vi'Z of a village stated in 
general terms tdiat absconders from such village should 
receive back their property on their return, and certain 
persons who absconded from such village before such wttjib- 
nl-arz was framed, sued to enforce such clause against the 
purchaser of their property from the co-sharer who had 
taken possession of it on their absconding, and who was 
no party to such wajib-uh-arz, alleging that their property 
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had vested in such co-sharer in trust for them, it was held, Lbotocb 
that, assuming the trust to he established, os the purchaser ' ~ 
had purchased in good faith for value and without notice 
of the trust, and was not the representative of such co¬ 
shaver within the meaning ol s. 10 of Act IX of 18/1, 
end had been mere than twelve years in possession, the 
suit was barred by limitation. 1 

Where property has been placed in the hands of another Accrus! 
by way of trust, no cause of action arises to the owner "j ™^° D . 
until there has been a demand by him for the restoration 
of the property and a refusal by the trustee to give up the 
property. The period of limitation begins to run from the 
date of such refusal or distinct assertion of adverse right, 
and not from the date the trustee enters into possession- 

A suit to make good out of the general estate of a 
deceased trustee tin loss occasioned by a breach ot trust, must 
be brought within three years from the date of the trustee's 
death, or if the loss has not then resulted, the date of the 

loss, 3 _ ... 

Suits to recover possession of moveable or immoveable 
property conveyed or bequeathed in trust, and, alter wards 
purchased from the trustee for a valuable consideration, 
must be brought within twelve years from the date of 
purchase. 1 

Uo time will cover a fraud so long as it remains conceal- Fraud, 
ed ; for, until discovery (or at all events until the fraud 
might with reasonable diligence have been discovered), the 
title to avoid the transaction does not properly arise. 

But after discovery, the defendant may avail himself of 
the Statute, for he has a right to say, " You shad not 
briim this matter under discussion at this distance of time; 
it is entirely your own neglect that you did not do so 
within the time limited by the Statute.”* 

Section 18 of Act XV of 1877 provides that “ when 
an y person having a right to institute a suit or make an 
application lias, by means of fraud, been kept from the 
knowledge of such right or of the title on which it is 
founded, or where any document necessary to establish 


1 Piarcy L.l’1 v. Saliva, I. L. B., 2 Alb, 321 ; (see also Kama! Sin^h v. 
Batul Fatimu, ib>. 160, _ . _ _ _ ~ „ , An 

* RakBaldas Mtidak v. Madhu Sudim Madak, 3 B. L. !*,, A. C, ? 40 J. 

1 Act XV of 1B77* sclicd ii, art. WS. 

* Act XV of 1877, eched. ii> arts 133, 1S4. 

4 Lew in, 7 th Kdu,, 73’j ; see Durga Prasad r, Asa Ram I. L R. : «A1L,361* 
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Lecture such right has been fraudulently concealed from him, the 
X time limited for instituting a suit or making an application 
C a ) sgainst the person guilty of the fraud or accessory there¬ 
to, or (b) against any person claiming through hini other¬ 
wise than in good faith and for a valuable consideration, 
shall be computed from the time when the fraud first 
became known to the person injuriously affected thereby, or, 
in tlie case of the concealed document, when he first hod 
the means of producing it, or compelling its production.” 
fr“ra hnSe A person who lends money to, or 'purchases from, the 
nwnsiKW manager of a joint Hindu family governed by the Mitak- 
i'lJdu 1 s * mra is bound to enquire into the necessity for the 
family. l f, an or sale. 1 I ho leading case on this point is JTidwo- 

man Per gaud Payday v. m.S. Babooee Munraj Koomveree? 
Their Lordships of the Privy Council say ; The power of 
the manager for an infant heir to charge an estate not his 
own, is, under the Hindu law, a limited and qualified power. 
It can only be exercised rightly in a case of need, or for 
tlie benefit of the estate. But where, in the particular 
instance, the charge is one that a prudent owner would make 
in order to benefit the estate, the bond fide lender is not 
«Peeled by the precedent mismanagement of the estate. 
The actual pressure on tlie estate, the danger to be averted, 
or the benefit to be conferred upon it in the particular 
instance, is the tiling to be regarded. But of course, if that 
danger arises, or has arisen, from any misconduct to which 
the lender is or lias been a party, he cannot take advantage 
of his own wrong to support a charge in his own favour 
against the heir, grounded on a necessity which his wrong 
has helped to cause. Therefore the lender in this case, 
unless he is shown to have acted mala, fide, will not bo 
affected, though it be shown that, with better management, 
the estate might have been kept free from debt. Their 
Lordships think that the lender is bound to inquire into 
the necessities for the loan, and to satisfy himself, as well as 
he can, witfh reference to the parties with whom he is deal¬ 
ing, that the manager is acting in the particular instance 
for the benefit of the estate. But they think that if he 
does m inquire, and acts honestly, the real existence of an 
alleged, sufficient, and reasonably credited necessity is not a 
condition precedent to the validity of his charge; and they 

1 at. 8. Novruttun Koei v. Baboo Gonreo DuU Singh, 6 W, R*. lift, 
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do not think that, under such circumstances, he is bound Ijectubk 
to see to the application of the money. . It _ is obvious x - 
that money to bo secured on any estate is likely to be 
obtained on easier terms than a loan which rests on mere 
personal security; and that, therefore, the mere creation of 
a charge securing a proper debt cannot be viewed as impro¬ 
per management; the purposes for which a loan is wanted 
are often future as respects the actual application, and a 
lender can rarely have, unless be enters on the management, 
the means of controlling and rightly directing the actual 
application. Their Lordships do not think that a bond 
full creditor should suffei* when he has acted honestly and 
with due caution, but is himself deceived,” 

The position of a she bait of a debutter estate is analo- <A 

gous to that of a manager of an infant heir, and the fore- shebaiti 
going principles apply to the case of a purchaser from 
him. 1 * 

lie who sets up a charge upon a minors estate, created Duty of 
in Ids favour by the guardian, is bound to show, at least, P utthi3l ' r - 
that when the charge was so created, there was reasonable 
ground for believing that the transaction was for tho 
bene lit of the estate. 3 It is sufficient for the purchaser 
or lender to be satisfied of the fact of necessity ; he need 
not inquire into its causes, 3 It is only necessary for him 
to establish that he made bond fide, enquiry into the matter, 
and was in that inquiry reasonably led to suppose that the 
necessity did exist. 4 * 

When a sale is set aside, tho plaintiff can only get pos- Terms cm 
session oil repayment of so much of the purchase-money ***“* " Ib 
as has been applied towards the liquidation of debts. 6 

It is the duty of the manager to pay ofi debts by Duty of 
strict economy if possible, and not to sell the property, msimgw. 
because it is the easier mode of clearing the estate. 1, A sale 
of family property made by a Hindu father living under 
the Mitaksbara law, merely to enable him to redeem a 
mortgage, the term of which has not nearly expired, is 


1 Eoawilt Doorg"auftth Roy tr. Ham Ch under Sen., I. L* R,i 2 Calc*, 341, 

3 Lalla Bunteedhur v. Koouwur Bilid eree Putfc Singh T 10 Moo. 
h A., m ; SvthI Tasouwar Ali v. Kooaj Befaavee La 3NAV P-, 10, 

1 MohaW Kooer v. Joobha S4agi f id W* R*, 221 ■, Sheoiaj llooct /■. 
Nnkcuadee LalL U W. R. f 72. _ 

4 Sooreadro Per^had Dobuy r* Nttndun Mi&ser T 21 W» 1C, IPG. 

ft Mutrhoora Kooiiwarec RooUiii Sinph., 13 R*, 30 ; Koonwiar 

Doorgaimth Roy v* Ram Clnuider Son, L L. R. P 2 Calo.j 3-11* 

* M, S* Uukshun v* Mj S, DgoDiuu 12 W, K.j 337- 
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Lkoturk not made under such pressing legal necessity as would 
prevent his son from suing to set it aside if made without 
the son’s acquiescence. 

What is Want of acquiescence on the son’s part is sufficient to 
ncvMMty. make the sale by tho father void in the absence of legal 
necessity. It is not necessary that the sale bv the father 
should he wasteful, it might* even be advantageous. 1 A 
sale to pay debts and maintain the family is good/ so are 
sales to defray Government revenue or to defray funeral or 
marriage ceremonies, 3 Where the Court has expressly 
found the existence of debts, and that the sale oi' ances¬ 
tral property was a bond fide- one, the circumstance that 
there was no actual pressure at the time, in the shape of 
suits by the creditors for the recovery of their debts, is 
not of itself sufficient to invalidate the alienation/ The 
fact that there is a decree, an attachment, and a proclama¬ 
tion of sale; 1 or even a decree which may at any time be 
enforced against ancestral property, 0 is sufficient evidence 
of pressure and justification for a sale or mortgage. A sale 
of ancestral property merely for the purpose of procuring 
funds for the repurchase of other property formerly belong¬ 
ing to the family, cannot, of itself, be considered as a sale 
for any of the necessary purposes sanctioned by law. 1 
Although, as a general rule, it may lie upon those who 
claim, under an alienation of ancestral property for neces¬ 
sary purposes, to show that the alienation was within tho 
limited powers of the party alienating, yet particular cir¬ 
cumstances may shift the burden of proof. No fixed rule 
can be laid down as to the degree of proof requisite in 
such casus/ 

SiUtopoy 2 \. father governed by the Mitakshara law may sell 
ancestral property in order to pay off debts which his 
sons would be under a pious obligation to pay after 
his death/ 11 The interests of the sons,” said their Lord- 

1 Kaltar Singh r, Modhao Dyal Singh, 5 IVjnu. 28. 

3 Bfoainbhur Naik v. Sudasheeb MohapaUur, 1 W. It., 06. 

* Sacaram Laxmabai, Perry, O. C, 129 j Saravaua «\ Mattayi, 6 Had. 
H.a, 37L 

- Kaihur Singh r. Roop Singh, 3 N. W. P ( 4. 

15 JSlieoraj Kooer v. Nukhhedee Ball, H W. R., 72. 

- ParnicssuT Ojha t\ M, S. Goolbee, 11 W, It. r 446. 

1 Kaihur Singh v. Hoop Siugh. 3 N* TV. P., 4. 

* Kaihur Singh v. Roop Smgh, 3 N. W. P., 4 ; ftyud Tasouwar Ali r. 
Koouj Rehaw Lai. 3 N. W. P., 10. 

■ tiirdhareeLali v. Kautoo Lull, L. It., 1 L A., 321 ; (S. C) 14 B. L. R.,187, 
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ftltips of the Privy Council, “ as well as the interest of the 
father in the property, although it is ancestral, is liable 
for the payment of tlie fathers debts" Beferriug to this 
passage Phear, J,, said: 1 “It would, therefore, seem to 
follow that any disposition of the property, which is 
reasonably made by the father for the purpose of dis- 
.charging a debt of this kind, %e>, a debt of the father, 
which does nob fail within the exception (for immoral 
purposes) is one of those spoken of and authorized as f un¬ 
avoidable’ by paras. 28 and 29, s. I, chap, L Mitakshara. 
The debt being of such a nature that the property is 
ultimately liable to discharge it, the alienation of that 
property, whether by mortgage or sale, by the father, upon 
reasonable terms, for the purpose of discharging the debt, 
must be substantially an unavoidable transaction.” 

The question in these cases is, whether the debt is 
one which, if left unsatisfied, the sons would, under the 
Hindu law, be under an obligation to discharge; 2 and 
the lender is hound to show for what purpose the loan 
was contracted, and that the purpose was one which justi- 
tied the father in charging, or which the lender had at 
least good grounds for believing did justify the father 
in charging, the interests of the sons in the ancestral 
property. 3 Jn Huncoman Per mud Panday v. 3L S, 
Mohooee Mwnmj Koonwaree 1 their Lordships of the Privy 
Council said :—“ As to the consideration for the bond the 
argument for the appellants in the reply, if correct, would 
indeed reduce the matter for consideration to a very short 
point; for, according to that argument, if the factum of a deed 
of charge by a manager for an infant be established, and 
the fact of the advance be proved, the presumption of law 
is to support the charge, and the onus of dis¬ 

proving it rests on the heir. For this position a decision, 
or rather a dictum of the Sudder Bewany Adawlut at 
Agra in the earn of (domed Jiai v, Heem Lull* was quoted 
and relied upon. But the dictum there, though general, 
must bo road in connection with the facts of that case. 
It might be a Very correct course to adopt with reference 
to suite of that particular character, which was one where 

* Mudduu Gopal Lall v . M, S. Gawrtmbntty, I r* B. J Jt R, f 271. 

7 Adnmoni Beyf. t?. Chowdhry Sibu&rairt Kur, X. L. R„ ;> Calc., B, 

* Bhtknanim Singh v* Januk Singh, L L, Ik. 2 Calc.. 4 id, 

4 6 MOO. I- A.. 418. 

* 0 8. Ih A,, N. W. 
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Lhctcths tin- soiiHi of a lining father ware, with his suspected col- 
x - lusion, attempting to get rid of the charge on an ancestral 
estate created by the father on the ground of the alleged 
misconduct of the father in extravagant waste of the 
estate. Now it is to be observed that a lender of money 
may reasonably he expected to prove the circumstances 
connected with his own particular loan, hut cannot 
reasonably be expected to know or to come prepared with 
proof of the antecedent economy and good conduct of 
the owner of an ancestral estate; whilst the antecedents 
of their father’s career would be more likely to be in the 
knowledge of the sous, members of the same family, than 
of a stranger; consequently this dictum may, perhaps, he 
supported on the general principle that the allegation ami 
proof of facts, presumably in bps better knowledge, is to 
bo looked for from the party who possesses that better 
knowledge as well as on the obvious ground in such suits, 
of the danger of collusion between father and sons in 
fraud of the creditor of the former. But lids case is of 
a description wholly different, and the dictum does not 
profess to be a general one, nor is it so to be regarded* 
Their Lordships think that the question, on whom does 
the onus of proof lie in such suits as the present, is cue 
not capable of a general and indexible answer. The pre¬ 
sumption proper to be made will vary with circumstances, 
ami mast be regulated by, and dependent on, them. Thus, 
where the mortgagee himself, with whom the transaction 
took place, is setting up a charge in his favour made by 
one whose title to alienate ho necessarily knew to be 
limited and qualified, he may be reasonably expected to 
allege and prove tacts presumably better known to him 
than to the infant heir,—namely, those facts which embody 
the representations made to him of the alleged needs of the 
estate, and the motives influencing his immediate loan, 

“ It is to be observed that the representation by the 
manager accompanying the loan as part of the re* (jesfm, 
amt as the contemporaneous declarations of an agent, 
though not actually Selected by the principal, have been 
held to, be evidence against the heir; and as their Lord- 
ships are informed that such prinid facie proof has been 
generally required in the Supreme Court of Calcutta 
between the lender and the heir, where the lender is 
enforcing his security against the heir* they think it reason¬ 
able and right that it should be required. 
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Tt is obvious, however, that it might he unreasonable 
to require such proof from one not &u original party after 
a lapse of time, and enjoyment, and apparent acquies¬ 
cence ; consequently, if, as is the case here as to part of 
the charge, it be created by substitution of a new security 
for an older one, where the consideration for the older one 
was an old precedent debt of an ancestor not previously 
questioned, a presumption of the kind contended for by 
the appellant would be reasonable.’* 1 * 

A purchaser under an execution is not bound to go 
back beyond the decree to ascertain whether the Court 
was right in giving the decree, or having given it, in put¬ 
ting up the property for sale under an execution upon it, 3 
for a judgment-debt is primd facie proof of necessity. 3 

The roll' applies where a minor seeks to set aside a 
sale made by his guardian to pay off a decree agaiust the 
minor. 4 * 6 

The decree alone is not, however, sufficient proof;' but 
there should be evidence of the nature of the debts on 
which the decree originated 4 

In a suit by the members of an undivided family 
governed by the law of the Mitaksliara, to set aside a sale 
of joint ancestral property which had been sold in exe¬ 
cution of a decree obtained against their deceased father, 
.on the ground that the debt was not one for which such 
property could be made liable, it appeared that, prior to 
the sale, the plaintiffs had preferred a claim of objection 
on the same grounds, and that the Court of execution 

1 See also Tandavarayn Mud all v, Valli Ammal, 1 Mud. Tt. C., 398 ; 
La! la Bunseodbur v. Koonwai Elude serfs Dutt Singh, 10 Moo. I. A., 
4(il ; Sy ad Taaouwar Ali v. K orm j Hollar to I all, 3 N. IV. P., 10 ; Ohow- 
dhry Hoi'aautooUftli, t. Brojo Soondnr Roy. 13 W, It., 17. 

* Miictduu Thakoor r. Kuntoo tail, L. It., 1 I. A,, 334 ; (S. C.) 14 B. L. 
R„ 187, 190. 

3 M. 8. Bhowna r. Boon Kislvwe. o N. TV. P., 80; Bwired Ball ). 
Kantae Lull, 23 W. 11., 2CO ; M. 8. Kooldeep Kooer c. Ruujeet Singh, 
24 IV. R., 231 ; Sheet Perehad Singh r. M. S. Soqrjbnnsoe Kooer, if)., 
281 ; Burtoo Sing t\ Bam Fiinuesftur Singh, ib„ 364 ; M. 8. Pham 
Hoomiur Kooer r. M. S. Jumna Kooer, 25 W. R.. 148 ; Ram Sahoy Singh 
r. Motiabecr Per shad, ib., 185; Shah Wajed Hoasein t. Baboo Natikoo 
Singh, \b„ 3)1 ; Luckmi Dai Koori a. Aswan Singh. I. L It., 2 Calo., 
213 ; VeukHtaramayyan v Venkatasubrinnania Dikshatar,I, L. R., 1 Mud, 
353 ; Bika Singh r. Luehmun Singh, I. L. B,, 2 All., 800. 

* Sheoruj Kooer e, Nuckchedee Lull, 14 W. B., 72 ; see further, Mayne’s 
Hindu i iiiw, ft. 304, ns bo ooparceners. 

s Pareyasami v. Saluckai Tevar, 8 Mad., 157, 

6 lteotoe Singh r. Ramjoet, 2 N. W. P., 60. 
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PURCHASE FROM HEIR OF MAHGMEDAN DEBTOR. 

had declined to adjudicate on the claim, and had directed 
the sale to proceed, referring the claimants to a regular 
suit,—-it was held by the Priyv Council, distinguishing the 
case of Mwiditn Thaloor v, Kantoo Loll} that the pur¬ 
chasers must be taken to have had notice, actual or con¬ 
structive, of the objections made to the safe by the plain- 
tiffs, and of the order then made, and to have purchased 
with knowledge of the plaintiffs’ claim, and subject to 
the result of their suit. 2 

Under Hindu law, where there is found to be an ances¬ 
tral debt, and a sale is effected to pay it, the purchasei 
at such sale is not bound to inquire whether the debt 
could have been met from other sources, 3 

It may he shown that the ostensible purpose of the 
loan was to pay off Government revenue; but to render 
such a loan binding upon those who bad leveisionuiy in¬ 
terests in the property, it must also be satisfactorily 
proved that such loan was at the time absolutely necessary 
from failure of the resources of the estate itself, and was 
not raised through the caprice or extravagance of the pro- 

* ' where the. lender has shown that a justifiable debt exist¬ 
ed and persons claiming through the borrower allege that 
it lias boon satisfied, the ordinary rule requires the party 
who alleges payment to prove payment, and the debt will 
not be presumed to be satisfied until the contrary is shown 
by the creditor. 5 

“The creditors of a deceased Mnhoinedan, whether m res¬ 
pect of dower or otherwise, cannot follow his estate into 
the hands of ft bond fide purchaser for value to whom it 
has been alienated by the heir-at-law, whether by sale or 
mortgage. But where the alienation is made during the 
pendency of a suit in which the creditor obtains a decree 
for the payment of bis debt out of the assets of the 
estate which have come into the hands of the heir-at-law, 
the alienee will be held to take with notice, and will be 
affected with the doctrine of Us pendens. 

» Rum) Biin8i 1 E:oer L '».' Sheo Per«d Sing-h, I. I. S C»Je.. !«} «• 
Lnohmau lluas *. Giriilhur Ohowdhry. L U It., o Wo-, Sj-> 

1 AieyKaiA t Oird^aree, 4 N* x\ P., 1 0. 

4 Damoodur MohapaUur a, Birjo Mohapattur. & D, of )»og, p. 
a Cavalj Venoatft iN&rv&iuapah ft, The Collector oi Ma^ulipatau 

]1 MOO* L A. T fi3ft. „ „ j r t i fui . ino 

* Syud Bastayet v. Booh Chncd, I, L. i Oaluj MJ-Z- 
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If ft trustee wrongfully disposes of trust-property to a Lectuue 
borid jide purchaser for value, arid subsequently becomes x - 
possessed of the same property, the. trust, attaches-again, AeqTwttpo 
however many hands tile property may have passed »»? traN» 
through in the meantime. 1 of trim - 

° property 

wrosi^fnlly 

If an executor or administrator retains the assets of his 1 lT '. 
testa*or after paying debts and legacies, and either neglects 
to invest or employ the surplus in bis business, 8 and" does #r 
not aoeomifc to. the residuary legatees or next-of-kin as the 
ease may be, ho will, after the expiration of the year which Et¬ 
hels allowed 3 to realize his testator’s assets* bo charged 
with interest on the amount he has retained.® And if the 
money has been employed in his business, lie may be 
charged with compound interest.*’ 

Ii js the duty of executors to make the fund productive, 
and if there is a debt due from the testator’s estate which 
is carrying interest, they should apply the assets in paying 
the debt; and if they neglect to do so, they will be charged 
with the amount of the interest. 7 

So it has been held, that the trustee of a bankrupt's 
estate, who neglects to declare a dividend for the benefit of 
creditors, is liable to pay interest on the assets in bis hands; * 
and a receiver who neglects to obey a direction to invest 
the rents and profits of the estate in his hands, must pay 
interest on the sums be lias received, 3 The rate would, in 
this country, be G per cent, t he Court rate of interest. 1 ® 

It is ru> excuse that the executor has made no profit 
from the money in his hands ; it is his duty to make it pro¬ 
fitable for the estate, and he will lie made to pay interest, 
though he has left the money in his banker’s hands at a 
separate aceoun t. 11 

1 Bow t’. Simt li, 2 Ch. Cm., 124 ! Kcnnafly v>. Daly, 1 Sot. and Lof,, 379. 

5 Ratcliffs 1 v. Graves, 1 Vom., t !>fi. * See aide, p 172. 

I Forbes t\ Rons, 2 Cox, 113. ; Johnson v. Newton, 11 Hare. 1(10. 

5 Forbes * Sites. S'Cox. 113 ; Piety v. Stara, 1 Yes,, 620 1 Tebba v. Car¬ 
pi liter, 1 Madd., 290 ; CWkelt r. Bnthune. 1 Jae. and W., 686 ; Hall o. 

II Jipt. 3 Cox* IfH ; ilol^ate n. Haworth, 17 Beiiv., 

* Burdick v, Garrick, h. 3i. f 5 Oh ,, 233, 

Hall r, Hallet, l Oox. 134 ; Tebbs i\ Carpenter, 1 31 add, 303; Tur¬ 
ner v. Turner, ! J, and W , 43, 

* Trove n it. Townahend, ,1 Bra C. C. m ; Hankoy v. Garrett. 1 Yes,, 233. 

Hicks t*, Hicks, 3 Atk, 274. 

H to when fche rate of interest may be ramd, ecc Levrin. 7tii Edn*, 

m,nu. 

II Ashburniiim -r, 13 Yea., 102 


40 


INTEREST* 


<SL 


314 


Lsctuti^ Tf a trustee whose duty it is to call in and invest the 
tra^t-pTOpeity, improperly leaves it outstanding, and it is 
LmidiUy "f lost, he will be liable for the amount of the property, but 
mwtttiwho not for interest. 1 In a eas»* before the Privy Oouuci’l* 
B> a debtor of his intestate, u^on a bond-debt, 
iuv'ist^ti, and obtained a decree against him fur the amount. B 
appealed to the Sudder Court By a deed of arrangement 
entered into by A and O after the commencement of the 
suits 0 became entitled to a six-anna shtiiifie of the debt. 
Pending the appeal to the Sudder Court, A entered into a 
compromise with i\ postponing the payment of the 
amount recovered by the decree for three years, and fore¬ 
going altogether interest upon the ps ir upah Tins was 
done without the privity or consent of C , B failed to pay 
the amount within the stipulated time, and proceedings 
were taken by A against him, but he had not realized the 
arhonnt of the decree. In a suit by C against A to make 
him chargeable for the six annas share in the decree, the 
Sudder Court held, that A was liable to C for such share 
with interest. On appeal, the Privy Council held, that A 
must he treated as a trustee for 0, and that, in the absence 
of fraud upon the eestiii qa& trust in executing the com¬ 
promise, or that it was not beneficial for all parties, he was 
responsible only to 0 for such amount of the debt as hud 
been recovered, or without his wilful default might have 
been recovered. 

When Although a trustee is not liable for interest if be am pro 
ai»u/ to r';j r^rly leaves the tnist-fn^perty outstanding, he will be 
in tercet liable to pay interest if he unnecessarily delay in investing 
the trust-p^perty or in paying it over to a person enti¬ 
tled to receive, even though the plaint does not pray for 
interest; and 3 if there has been very great delay, may 
have to pay the costs; 1 


Truatea If a trustee mixes trust-funds with hia own moneys, and 
truevfun^i c m pfoy s the mixed fund in a trade or adventure of hi» 
11 trad* own, the cestui qua trust may, if he prefeJi it, insist upon 
charging the trustee with the principal and a proportionate 

1 Low Ran r, Copeland, 2 Bio. 0.0,, Tcbbs ». Cvr^ntr-r, 1 Madd,, 290* 
5 Doorga Fenlpl Boy Cliowdhry v. Turin J,\r«ad Hoy Cliowdliry, 
4 Moo, LA, m. 

* Wdixlhend y. Marriott, C. P. Coop, Cas., 1SS7-38. p. fi? ; Turner r. 
Turner. 1 J. and W , B9 ; Holim^wortti it Shatakaft, I t Bear*. 45)2 ; 
Si afford r. Fiddogi. 23 Bear., 38S. 

4 Tickuer v. Smith, 3 $m. ami 0iff,, 12, 
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share of the profits, instead of with the principal and in- Lkotcrk 
ttaest only. Ho cannot claim both interest ami profits in x - 
respect of the money employed in trade, but must elect 
between them. 1 The leading case on this point is Docker DwW t>. 
v. IS-mies? and the principles upoD which the Court acts 
were very clear! y stated by Cord Hroughani, Xj. C. His 
Lordship Wid: “ Wherever a trustee, or one standing in the 
relation ot a trustee, violates his duty, and deals with the 
trust-estate for his own behoof, the rule is, that he shall 
account to the cestui ytw? f nest for all the gain which ho 
lias made. Thus, if trust-money is laid out in buying nnd 
selling land, and a profit made by the transaction, that shall 
not go to the trustee who has so applied the money, but to 
the 'cestui qua trust whose money has been thus applied. 

In like manner (and cases of this kind ore more numerous) 
where a trustee or eaccutor has used the land couunitfced 
to his core in stock speculations, though the loss, il any, 
must fall upon himself, yet, for every farthing of profit Ho 
inay make, lie shall be accountable to the trust-estate* 
if he lav out the trust-money in a commercial adventure, 
as in buying or fitting out a vessel for a voyage, or put it 
hi the trade of another person, from which lie m to derive 
a cor tainsti pulated proti t» althougli I will not say that thi $ 
lias been decided, I bold it to be quite clear that ho must 
account for the profits received by the adventure or from 
the concern In alt these cases it is easy to tell what the 
gains are; the fund is kept distinct from the trustees 
other moneys, and whatever ho gets he must account for 
and pay over. It is so much truit—so ranch increase on 
the estate or chattel of another, and must follow the owner¬ 
ship of the property and go to the proprietor. So it is 
also where one not expressly a trustee has bought or traf¬ 
ficked with another’s ivoney* The law raises a trust by 
implication, clothing him, though a stranger, with the ildu- 
1 ary character frit the purpose of making him accountable. 

If a person. Isas purchased land in his own name with my 
money, there \s a resulting trust for me; if ho has invest¬ 
ed my money in any other spoliation without my con- 
sent, he is held a trustee for my benefit. And so an attor¬ 
ney , guardian, or other person standing in a like situation 
to another, gains not for himself, bat for tho client, infant, 
or other party whose confidence has been abused. 


1 Vyae r. Foster, L. LL r 8 Oh,, 334. 


* 2 M, and K., (i&L 
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u Such being the undeniable principle of equity—such the 
rule by which breach of trust is discouraged and punished 
—discouraged by intercepting its gains, ami thus frustrating 
the intentions that caused it—punished by charging all 
losses on the wrong-doer, while no profit can ever accrue 
to him,—can the Court consistently draw the line, as the 
eases would m&m to draw it, and except from the general 
rule those imtatmes where the risk of the malversation is 
most imminent—those instances where the trustee is most 
likely to misappropriate,—namely, those in which he uses 
the trust-funds in his own traffic ? At first sight this seems 
grossly absurd, and some reflection is required to under¬ 
stand" how tho Court could ever, even in appearance., 
tolerate such an anomaly. The reason whinh has induced 
Judges to be satisfied with allowing interest only, I take 
to have been this—they could not easily sever the profits 
attributable to the trust-money from those belonging to the 
whole capital stock; and the process became stul more 
difficult, where a great proportion of tin gains proceeded 
from skill or labour employed upon the capital in case of 
separate appropriation there was no such difficulty ; as 
where land or stock had been bought and then sold again 
at a profit ; mid here, accordingly, there was no hesitation 
in at once making the trustee account for the whole gains 
he had made. But where, having engaged in some trade 
himself, he had invested the trust-money in that trade along 
with his own, there was so much difficulty in severing tho 
profits which might bo supposed to come from the money 
misapplied from those which came from the rest of the 
capital embarked, that it was deemed more convenient to 
take another course, and instead of endeavouring to ascer¬ 
tain what profit had been really made, to fix upon certain 
rates of interest as the supposed measure or representative 
of the profits, and assign that to the trust-estate. 

“ This principle is, tmdoubteffly, attended with one advan¬ 
tage; it avoids the necessity of an investigation of more 
or less nicety in each individual case, and it thus attains 
one of the important benefits resulting from all general 
rules. But mark what sacrifices of justice and of expedi¬ 
ency are made for this convenience. AH trust-estates 
recei ve the same compensation, whatever risks they may 
have run during the period of their misappropriation; 
all profit equally, whatever may be the real gain derived 
by the trustee from his breach of duty; nor can any 
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amount oF profit made be readied by the Court, or even 
the most moderate rate of merehantib profit, that is, the 
legal rate of profits, be exceeded, whatever the actual gains 
may -have been, i ml ess by the very clumsy and arbitrary 
method of ai lowing rests, in other words, compound inter¬ 
est ; and this without regard to the profits actually realised; 
for, in the most remarkable case in which this method has 
been resorted to 1 (which, indeed, is always cited to be 
doubted, if not disapproved), the compound interest was 
given with a view to the culpability of the trustees con¬ 
duct, and not upon any estimate of the profits he had made 
by it, 

* - Bit the principal objection which I have to the rule is 
founded upon its tendency to cripple the just power of this 
Court in by far the most wholesome, and indeed necessary, 
exercise of its functions, and the encouragement thus held 
out to fraud and breach of trust. What avails it towards 
preventing such malversation, that the contrivers of sordid 
injustice feel the power of the Court only where they are 
clumsy enough to keep the gains of their dishonesty 
severed from the rest of dieir stores. It is in vain they 
are told of the Court’s arm being long enough to roadi 
them, and strong enough to bold them, if they know that a 
certain delicacy of touch is required without which the 
hand might as well be paralysed or shrunk up. The dis¬ 
tinction, I will not say sanctioned, but pointed at, by the 
negative authority of the cases, proclaims to executors and 
trustees, that they have only to invest the trustrinoney in 
the speculations, and expose it to the hazards of their own 
commerce, and be charged five for cent on it; and then they 
may pocket fifteen or twenty per cent by a successful 
adventure. Sur dy the supposed difficulty of ascertaining 
the real gain made by the misapplication is as nothing com* 
pared with the mischiefs likely to arise from admitting 
this rule, or rather this exception to one of the most general 
rules of equitable jurisdiction/ 4 

There is no ride for apportioning the profits according to 
the respective amounts of the capital, but the division will 
be affected by considerations of the source of the profit, 
the nature of the business, and the other circumstances of 
the case* It is obvious that it must be so ; there arc many 
cases in which the profit of a business has no ascertainable 
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1 Raphael 4', Boehm, II Yes., 02, 
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Lecture reference to the capital— e,g f , solicitors, factors, brokers, or 
^ bankers. Indeed, in almost every case where the business 
consists of buying and selling, the difference between pros¬ 
perity ami ruin mainly depends on the skill, industry, and 
- care of the dealers ; no doubt, also greatly on their credit 
and reputation and the possession of ready-morn y to take 
advantage of favourable opportunities and to enable them 
to bide their time in unfavourable states of the market, 
and also greatly on the established good-will and connec¬ 
tion of the house. 1 

ifempcfrma If a trustee is expressly directed to invest the trust- 
uuereM, f nlu j^ and to accumulate the income, and neglects the 
direction bo accumulate, ho may be charged with compound 
interest, although.the principal fund may not have suffered 
any loss. 

There roust have been an express trust in order to 
charge the trustee with compound in terest/ “ Where 
there is an express trust to make improvement of the 
money,” said Lord Eldon, 3 " if the trustee wiU not honest¬ 
ly endeavour to improve it, there is nothing wrong in 
considering him, as the principal, to have lent the money 
to himself upon the same terms upon which lie could 
have lent it to others, ancl as often as he could have lent it 
if it be principal, and as often as he ought to have 
received it, ami lei it it to others, if the demand be interest, 
and interest upon interest/ 1 

Trmt- If a trustee mixes trust-funds with his own money, the 
mijmi with ceshd que trust will be entitled to every portion of the 
trustee’* mixed fund which the trustee cannot prove to be his own. 
money * The principle is, that if a man who undertakes tQ keep the 
. property of another distinct, mixes it with his own, the 
■whole must be taken £o be the property of the other until 
the former puts the subject under such circumstances, 
that it in ay be distinguished as satisfactorily as it might 
have been before that unauthorized mixture upon his 
part. 5 Thus, where a commission agent mixed his goods 
with those of his principal, and destroyed his books of 
account, he was disallowed his commission/ 1 “I take it,” 

1 Vyeo v* Foster, L TL. S Clu. S’! I, per James, L J. 

2 Tebb& ». Carpenter, I Madd, f 200 ; Attorney- General v. Solly, 2 Sim., 
518. 

* Raphael v. Boehm, U Yes., 107. 

4 See also Burdick i\ Garrick. L, B., o G)a.. 23B, 

* Lupkm Vt White, 15 Yea, ::iO T per Lord Eldon. 

4 Gray v. IIaig r 20 Beav. 3 210. 
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said ShadwqB, V.Ck f( that the general wisdom of man- IiEcrumj 
kind has acquiesced in this, that the author of a mischief 
is not the party who is to complain of the result of it, 
but that he who has done it must submit to have the 
t (fbetn of it recoi 1 u p<>n hiinself, This, 1 say, is a proposi- 
tlon wli icli i s su pportod t>y the H(>1 y >Scri p tur«a, by tl \ a 
authority of profane writers, by the Homan Civil Law, 
by subsequent writers upon Civil Law, by the Common 
Law of this country, and by the decisions in our own 
Courts of Equity” 1 

The Contract Act * has altered the English law as 
regards the case of a bailee, without the consent of the 
bailor* mixing his goods with those of the bailor in such 
a manner that the different goods become undistiDgiiish- 
aide. According to English law the bailor takes the whole 
of the goods, 3 The Contract Act* however* only entitles 
the bailor to compensation, 

11 a partner, being a trustee, improperly employs trust- Partner 
moneys in the business* or oil the account of die partner- 
ship, no other partner is liable* therefor, to the cestui que trust Am lb 
trusty unless he either knew of the breach of trust, or with ^un¬ 
reasonable diligence might have known it. In either of 
the last-mentioned cases the partners having such know¬ 
ledge or means of knowledge are jointly and severally 
liable for the breach of trust, 

The mere fact that trust-funds have been employed in 
the business of a partnership is not enough to make th© 
firm liable 4 To make the finn liable, all the partners 
must have been implicated in the breach of trust. It 
would be manifestly unjust to make persons liable for a 
breach of trust of which they were wholly ignorant. If 
ifc can be imputed to the partners that they knew* or 
ought to have known, that trust-moneys were being' em¬ 
ployed in the partnership business, they will be held 
bound to see that the trust to which the money is subject 
authorizes the use of it, and will be answerable for a 
breach of trust in case of its misapplication or loss® 


J Duke of Leeih tK Enrl of Amisrst, 20 Beav„ 212 ; and seo Mason v. 

Moriey f SI Be*u\, 170 ; Cooler, Addison, L, R, t 7 Eq., 465. 

54 Act JX of 1872. s, 157. 

8 See Lupfcou v. White, lfi Ves. P 142. 

1 Mb parte A pray, 3 Bi o. 0, 0, 2(15 ; Ex parte Heaton, Buck, 336 ; Ex 
partr White, U R 1S 0 Ch., 337 

a Llndlpy on Fnrtneisibip, 4th Ed., 312 ; see cases cited n ( n ). 
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Thus, where a trader appointed an executor, who subse¬ 
quently entered into partnership with gome other persons 
in the game trade, and employed the testator's assets in 
the partnership business, giving hi* partners an indem¬ 
nity against any claim by the residuary legatees, it was 
held, that the persons who had entered into the partner* 
ghip with the executor were jointly liable with him not 
an partners, but because they had knowingly become 
parties to the breach of trust. 1 2 

Occasionally, a testator directs certain property intended 
to be the subject of trusts to be sold and invested, either 
in land or in securities for money. When tins Is done, the 
trust-property Is impressed with the character of the in¬ 
vestment directed that is to say, money, or securities for 
money, directed to be laid out in the purchase of land, or 
land directed to be sold and turned Into money, will be 
considered as that species of property into which it is 
directed to he converted ; the principle applied being that 
o what ought to have been done shall bo taken as done / 12 
And in the ease of intestacy, such trust-property will des¬ 
cend as if it had been converted. 

But when money has been directed to be converted into 
land or other security, or land has been directed to be 
converted into money, but the conversion has not in fact 
taken place until the whole beneficial interest, whether in 
land or money, has become vested absolutely in one cestui 
que trust , he may elect to take the property in its original 
character ; 3 the Court will not direct the conversion to 
be carried Into effect, because the cestui que trust, having 
the absolute beneficial interest, can, as we have seen, ante, 
p, 271, chri m th e p rope r ty a. n tl con id im m e cl i ate ly re - eon v e r t 
it, and " equity like nature will do nothing in vain/' 1 

The ccMui que trust must be a person competent to 
contract/' 

Where immoveable property is directed to be sold, and 
the proceeds are to be divided among several persons, no 

1 Flock.ton t>. Burmin^ L. R,, g Oh , 323 (ft) ; soo also Vyse v. Foster, 
S09 : on appeal, L T R. h 7 H, L. 0., BIS 

* lieohmfcre r. The Earl of Carlisle, S P, Wins., 21f>. 

3 Cook won Cookson, i 2 0. and F., 121, 

4 Seely v. Jajro, 1 P< Wins., 'MK 

* As to who are eoinp^t#^ to contract, see afrt*, p. 124. See also Soeloy 
r. tin pro, I P. Wins., 389; Ashby v. Palmer, 1 Mfcr*, 301 ; Carr 0 . Ellison, 

2 Bro. O. C.j 5fJ* 
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006 of the cestuls que tru stent can elect that his own un- IiEctues 
divided share shall not be sold, « It would/* said Romilly, x 
M. R„ " be repugnant to the principles on which the doc¬ 
trine of conversion and reconversion rests to hold, that one 
of the legatees of an undivided share in the produce of real 
estate directed by the testator to be converted into personalty 
couldj without the assent of the others, elect to take his sham 
as unconverted, and in the shape of real estate /' 1 

The reason is, that a portion of the property would not 
sell as beneficially as the entire estate / 2 If, however, 
money is devised to be laid out in the purchase of lands 
to he setth d on several persons, any one of them may elect 
to take his own share in money, for a portion of the money 
can be invested as advantageously as the whole sum , 1 

When a cestui que trad elects to take the trust-pro- Notifl|a- 
perty unconverted, he may notify his election either by 
express declaration, which may he by parol , 4 or by his 
acts. Very slight circumstances are sufficient to show that 
the cestui one trust has elected to take the property in its 
original character* For instance, if the cestui que trust 
takes money directed to he laid out in lard, from the 
trustee , 6 or enters into possession of land directed lo be 
converted into money,' and takes the title-deeds into his 
own custody, for without them the trustees cannot sell/ or 
mortgages the property/ ho will be considered to have 
elected to take the property unconverted. So the pre¬ 
sumption will bo the same if he keeps the land for a long 
time unsold , 10 

But the receipt of the income arising from money direct¬ 
ed to be laid out iti land, is not evidence of an election to 
take the money unconverted . 11 

1 Holloway v t KwlcltfEs, 23 Beay.# 172. 

2 Ghaimer \ Bradley, 1 J. h W*, 59, 

1 Seeley v. Jngo, 1 i\ 389. _ . 

4 Crabtree Bramble. B Afck*, 685, citing Oh wiener p. Butcher; 1 ulfcney 
t\ Darlington, 1 Bro. C. €., 237 ; WkaJdale p, Parfrirtg*, 8 Vm„ 23k 

5 Pnltucy v. Darlington. 1 Bro, 0. 0., 238; Van r* Barnett, 1J 1 A 03., 

109 ; Dixon r, G&yFore, 17 Re&v*, 434. ., t 

Pultuey a. Darlington, 1 Bro. C, 0*, 238 ; Trafford v , Boehm, 3 Atfc, f 
440 s Rook r Wnrti, 1 Ven r , 461. 

f Dixon r. Gay fere. 27 Bear., 133* 

6 Dayies v * Ashford, 16 Sim.. 43* 

* Padbnty «. Clark* 2 Mae* & G., 298* * ^ 

10 Ashby «. Palmer, 1 Her*. 301; Dixon Goyfem 1 - Bcav., 433 ; 

Gricfibach v, Fremantle, iA, 314 ; Roberta u. Gordon, L. R*» 6 C. D.. 531, 

u Gillies t\ Longlands, 1 DeG* & Sin ? 372 ; He ladder's Settlement, 

a ix ml Q. t ayo* 
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IrEOTiMiE It is not necessary that the eestui que trust should in- 
X tend to elect, it is sufficient if he shows an intention to 

™ deal with the trust-property in its natural character, “ It 

was argued/ 7 said Rindersley, V. 0., “ that there must be 
an intention strictly to convert,—that is to say, that, 
knowing that the money “was impressed with the character 
of land, the party must Bay, f I mean that it shall no 
lunger be land, but it shall be in its actual form ol money/ 
I do not, however, think that is the correct view of the 
law. It is quite sufficient if the Court sees that the party 
means it to be taken in the state in which it actually b, 
whether he did or did not know that but for some elec¬ 
tion by him it would be turned into land is quite im¬ 
material If, being money, the party absolutely entitled 
indicated that he wished to deal with it as money, and 
that it should he considered as money, whether ho knew 
or did not know that but for that wish it would have 
gone as land, appears to me wholly immaterial/' 1 
liability.of if one of several eestuis qm joins with the 

cMui qw trustee in enmimtting a breach of trust, and a loss to the 
trust-estate is incurred, the other cestuis que tnistent are 
entitled to have the whole of his interest in the trust- 
estate stopped and accumulated in the hands of the trustees 
until the loss has been repaired. “Nothing,” said Lord 
Langdide, 2 “can be more dear than the rule which is 
adopted by the Court In these cases, that if one party 
having a partial interest in the trust-fund induces the 
trustee to depart from the direction of the trust for his 
own benefit, and enjoys that benefit, he shall not be per¬ 
mitted personally to enjoy the benefit of the trust, whilst 
the trustees are subjected to a serious liability which he 
has brought upon them. What the Court does in such a 
case is, to lay hold of the partial interest to which that 
person is entitled, and apply it, so far as it will extend, in 
exoneration of the trustees, who, by his request and de¬ 
sire, or acquiescence, or by any other modo of concurrence, 
have been induced to do the impr per act/’ 3 
in Roby v. Mdehalgh* Turner, L. J, said: —“The 

' Itarcwurl r. Seymour, 2 Sim. (N. St). 443 i ace further as to ceav^r- 
fliou aud ttlaction, Lewm, 7Edn , SOI—32J. 

- I4fi00hl Wright. 4 432, 

» See also Mtt parte Mifctod. 1 Bm. C 0., 39S ; Tfoodyatt ^ Qrmwy, 
SSiiu 180 ; Prkldy v, Base* 3 Mer., $6. 105 ; ArGachtm *\ Dt^w. 15 Beanr., 
U ; Vflughton r. Noble, 30 Beav.. 31 ; WaWham v. Stainrnn t H * 

337 i Jacubti v. fiylaace, L* ii. : 17 I£q., 341, * IX M. G,, 1>J 
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trustees, then, being liable to replace those trust-funds, the Le ctuue 
next question is, what is the extent of the liability which Xt 
attaches upon the eeahiis que trust ent for life in conse¬ 
quence of their having induced the trustees to commit the 
breach of trust? Now the besiuis que trmteni for life, 
who instigated the trustees to commit the breach of trust, 
have derived from that breach of trust the advantage of 
enjoying the increased iucome of the fund not duly in¬ 
vested according to the trust, and the consequence of that 
is, that the cmtuis qm trmtent in remainder have a right 
to have that income refunded and made good by the ces¬ 
tui# (jM-hnistertl fov life. It is trust-money received by 
them under a breach of trust to which they were privy, 
and the effect, I apprehend, must be, that as the loss which 
ought to fall on those who instigated the breach of trust 
lias been laid by the Court upon the trustees, the trustees 
are entitled to stand in the place of the ceetwis que trmimt 
in remainder, for the purpose of recovering, against the 
cestui & que trmtent for life who instigated the breach of 
trust, or thoir estates, the benefit actually received by them 
hi consequence of such breach of trust, It seems to me to 
be the necessary consequence of the ccdivis guc tvustent for 
life having received the income of the trust-fund unduly 
in vested, that the trustees have aright to be indemnified as 
against the cestui# que trustent for life or their estates, to 
the extent which those estates have bean benefited by the 
improper investment/' 

Tim interest of the cestui qm trust, who concurs in Against 
the breach of trust, will be applied to make good the loss fa- 
io the trust-fund, as against his assignee in insolvency, 1 
judgment-creditors, 2 or general creditors* 3 and' as against 
any persons deriving title through him, except in the ease lJ 10 ' 
of purchasers for valuable consideration without notice of 
the breach of trust. 4 And the rule that we are now con¬ 
sidering applies to property settled upon a married woman 
for her separate use, for a married woman acting with res¬ 
pect to her separate property is competent to act in all 
respects as if she were unmarried.* But it does not apply 

1 Kr part/* Kin^f, 2 M. & A_„ 410 ; Smith p. Smith, 1 0,, lx., EIlS j 

Eurritige i\ Row, 1 V. k U 0, C„ 183, 583. 

- L&win, 7th Kdn.» 778, citing Kitworth M ou n t c a.ahoil, IS Ir, Oh. 

Hop., fJ>6. 3 Will in me v. Alien. 32 Reav,, t!50. 

1 Woedyatt r. Grealey, 8 Sim., 180 ; PriJdy <\ Rchbo, 0 Mer., 86 ; Colo 

Muddle, 10 Hnrrs, 186 ; Morm v* Id vie, l Y\ & 0. 0. C- T 380, 
liulme #. Tennant, 1 Bro. 0, 0,, 20. 
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Lecture if the property in settled upon the married woman for her 
separate use without power of anticipation- 1 
Kalita nnd Wc have seen 2 that a cestui que trust may transfer his 
littMUti**?. interest in the trust-fund. The transferred will be hound 
LVreo by all the equities affecting the trust-fund when transferred, 
ceatuiqut whether he had notice of tho equities or not. 
triuL For instance^ a person taking an equitable mortgage, with 

notice of a prior equitable mortgage, cannot, by assignment 
to another without notice, give him a better title than he 
lias himself 3 4 * Su t where A obtained a mortgage of real and 
personal estate from B without consideration, and it was 
afterwards A posited with C as a security, 0 having no 
notice of the circumstances under which it had been obtain* 
ed,-—it was held, that G could stand in no better position 
than A f and that the deed being void as against A, was 
equally void as against C f d 

If a trustee has a beneficial interest in the trust-estate* 
mid owes money to if and assigns his Interest to a 
stranger, the assignee is bound to discharge the debt owing 
to the tfustrlstete by the trustee before he can take any¬ 
thing under the assignment; and this whether the original 
debt was contracted before, or after the assignments 
Thus, where a testatrix bequeathed a leasehold estate to 
trustees and executors in trust for sale, and gave one of 
the executors a beneficial interest for bis life in one-fourth 
part of the estate, and the executor being at that time indebt¬ 
ed to the estate of the testatrix, made an assignment of his 
beneficial interest by way of mortgage to secure a private 
debt which ho owed to a creditor, anu deposited the title- 
deeds with the creditor*—it was held* in a suit by the co¬ 
executors to recover the title-deeds, that the estate of the 
testatrix was entitled to a lien on the interest of the 
defaulting executor in the premises comprised in the deeds* 
in priority to the lien created by his assignment to the 
mortgagee; and the Court decreed the title-deeds to be 
delivered up, with a declaration that they belonged to the 
three trustees. 6 


1 Grigby Oox, I Yea., 51S. Married 'women subject to the Succession 

Act may deal with Uieir property a* i£ unmarried, see Act X of 1865, a, 4. 

“ Ante, p 4 271. J Ford v. White, lft Beav., 120. 

4 Parker zk Clarice, B0 : Beav , 6*1. 

* Morris •«. Livie, 1 Y t & C. C, 0*, SISO. 

fl Cole t. Muddle, 10 Ham, 166 ; and see Harnett r. Sheffield, 1 D. M. 
G,, 671; Clack v> Holland, 12 Beu/v% 262 j Wilkins v. Sibley, 1 GiJT. p 412. 
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An cl the rule is the same if the assignment is made by a 

cealui ([us trust.' 

If the assignor did not acquire his fiduciary position 
until after the assignment, there will be no equity against 
the assignee in respect of a subsequently _ incurred debt.* 

A trustee or executor, when be receives notice that a 
legatee has charged his legacy, is bound to withhold all 
further payments to that legatee. All rights of set-off and 
adjustment of equities between the legatee and the exe¬ 
cutor existing at the date of the notice have priority over 
the charge, but the trustees can create no new charges or 
rights of set-off after that time. 3 

i frSddy e. Hose, 8 Mer., 86: Willes v. Oreenhill, 29 Beav., 37(5 ; Ste- 
phraia Veuahles, 30 Be&v., 025. 

Irby r. Irby, 2ii Beav,, 6ft?. . _ 

* Stephens r. Yonables. SO Mv., :>25. See further as to the njffcw Of 
asaigmetis and set-olf, Lewin, 7th 33du.» 596. 
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LECTURE XT. 

Vacating* the office of trustee. 



"Vacating fhe of trnatee — Diacharge by cistuis qrte (ruti&tt Discharge 

itnrler power in instrument — Number of trustees — Trustee dying in life¬ 
time of settlor — Payment into Ourt — Refusing or declining — lietimig — 
Lust Biirvivor^ C r *Vra quz trust may be appointed— Assignee or devisee 
of trustee becoming unfit or incapable — New trustee should he within 
3 ur iadfclio 1 i — Tr ns t ee pa i d to re tiT a — IJ reoo h of tr os t — Ap po i n f m ent in u* t 
be completed —Stamp — Discharge by Court — Grounds of <lisdnrge ~- r 
Whether retiring trusts must appoint flucoej|ior-—Must ho by suit—Affidavits 
ui fitness — Official Trusteed Act, a. Ift — Appointment; where property tost — 
Costs’—Ground b for discharge — Discharge of representatives of trustee — 
Executor — Trustees* mid Mortgagees' JVwera Act, s, 84 — Conveyance to 
new trustee—Survival of trust — Extinction of trust — Copffoulaory pay- 
mem into Court — Nat iiro of interest of phi intiff — Payment in <1 nhure — 
Payment after decrees — Payment in of fund not received — Admission of 
receipt of money by trustee — Appointment of receiver — Necessary panic* 
to a suit —Suita by or agu'mst strangers — Civil procedure Code — Smtcee- 
sian Act, s. 187 —Suita lor specific perforiogitee — Representative specially 
constituted — Snitv between trustees ard w&tM t/m truslertf— Kepre$e|tf»i’ 
tives of deleted tn&tee — When trustee unnecessary party — Ca»tm qnc 
trmt abroad — Suit lor aliquot share — Suit between trustees— Executors 
and administrators — Suit by one ctstui gut trust on behalf of others—* 
When allowable — Severing defiance — Coatu of severing — Costs — In suits 
between straiixar as purriea to trust — Between trustees and wstnts qm 
{wtstent — Costs out of fund — Costa, charges, and expenses — Disc!aimer — 
Costs niter decree — Suit necessary by act oi trustee — Accounts—* Law 
doubtful. 

Vacating After a trustee has accepted the office, he cannot by any 
act of his own, without communication with his cestui one 
trust, denude himself of the character of trustee until he 
has performed his trust, 1 “ The only modes/ 1 says Mr. 
Lewin/ a by which a trustee can direst himself of the charac¬ 
ter of trustee are the following First, he may have the 
urn versa! consent of all the parties interested : secondly, 
he may retire by virtue of a special power con tamed in 
the instrument creating the trust; or, thirdly, he may 
obtain his release by application to the Court/' 


* Cb aimer v* Brail ley, 1 J. & W*, 68, 


* Lewin, 7t)j Eda., 6o3. 
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A trustee can only be effectually disci larged by the Lectijuh 
centtds qile trmknt if they are all competent to contract. 
and therefore if any of the c cstwis qm ivusfsnt are infants, 
no discharge by those who are of age will prevent thejy^jg^ 
trustee from being liable to the infants, anu Lhe rule will 
bu the same whatever the disability of the cestui qm 
trust may be. All the cestuis que trustent must concur 
in the discharge; a discharge by the majority will not bo 
effectual.® 

If the parties interested in the trust-funds be not all m 
existence, a where the limitation ot the p roper tv is to 
children unborn, it is clear that as the trustee cannot have 
tho .sanction of all the parties interested, be cannot with 
safety bo discharged from the trust.. 1 * * 

In the second case, as the person who creates the trust Discharge 
may mould it in whatever form he pleases, he may provide ""‘ v ' e r r il( 
that, on the occurrence of certain events, and the fulfilment iujuumenU 
of certain conditions, the original trustee may retire and 
a new trustee be appointed. The forte of power most 
commonly in use in instruments drawn according to Eng¬ 
lish precedents is, that, in case the trustees appointed by 
the instrument of trust, or to be appointed under the 
power, or any of them shall “ die, or be abroad for twelve 
calendar months, or be desirous of being discharged from, 
or "refuse, decline, or become incapable to act in the trusts, 
it shall he lawful for the cestui, qm Iritst to whom the 
power may he given, or (as the proviso is frequently 
worded) for the aurvi ing or continuing trustee, or the 
executors or administrators of the survivor, by deed or 
writing, to nominate some other _person to be a trustee. 

The best form- provide that a refusing or retiring trustee 
shall, if willing to execute the power, be deemed to be a 
continuing trustee. Sometimes the power is given to the 
surviving, continuing, or other trustee—an addition which 
has been found useful in practice. 4 Tho power then pro¬ 
ceeds to declare* that the trust-estate shall forthwith be 
vested jointly in the persons who are in future to compose 
the body of trustees; ami that tho now or substituted 
trustee shall, either before or after the trust-estate shall 


1 Wilkinson r. Parry. \ Rus*. 276. 

' Ex part* Hmrlies, 6 Vea, 622 i M parte Laoey, <* , bib. 

* LeAviu. Ttb, Edu- 553. 

4 Lord Gamoys p, X9 Bear,, 4*4. 
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LBf'Tuai; have been so vested, be capable of exercising all the same 
powers as if be had been originally named in the settle¬ 
ment. 1 

Number ot The question often arises, whether on the appointment 
trustee. 0 f „<j W trustees it is necessary to adhere to the original 
number. The result of the authorities seems to be, that it 
is not, unless such an intention can be gathered from the 
particular language ot the instrument. Thus, appointments 
of two iu the place of three or four, and of three in the 
place of four or five, have been upheld; 2 bub it would not 
he safe for the survivor of several trustees to retire and 
appoint one new trustee only ; 3 and an increase of the 
numbers lias, in eoino eases, been allowed, 4 
Truue;, A power to a .surviving or continuing trustee to appoint 
lipim® 1 a mw trustee in the place of a trustee dying, will apply 
of -euiur. to the ease of a person dying in the lifetime of the author 
Payment ot the trust. 1 ' And it has been held, that the payment 
into Court, into Court of the trust-fund by the trustee is a retiring of 
speh trustee from the trust, and authorizes the appointment 
of a new trustee in his place under a power for that pur¬ 
pose, to arise in the event of a trustee refusing or declining 
to act. 1 * 

Uefusiiig There seems no reasonable doubt that the words “ refus- 
ordediu- | n g or declining” would apply to the case of a trustee 
once acting and then retiring or declining further to act,. 7 ' 
Retiring. A retiring trustee cannot appoint a new trustee under 
a power for this purpose given to a surviving or continu¬ 
ing trustee. 8 

Lasttum- But where there was a power for the surviving<>r con- 
Tor ' tinning or other trustee or trustees, to appoint new trustees 
iu the place of a trustee or trustees dying or desiring to bo 
discharged, or refusing or declining to act, it was held, that 

* Lewin, 7th Eils., 554. 

* Ja re Fag^’tt Trust. 11) L. J., Oh, 175 ; In n i Bathurst's Estate, 2 Hm, 

& Gift, 172 ; Miller r. Pridaou, 1 IX Jtf, G., 335; Emmet v. Clarke, 3 Gift:.. 
32 ; Eeid r. lteid f 30 lUi iy„ 388. 

? Hnline r. Hulme, 2 M. &l K. t t>S2 ; Be parte Davis, 2 Y, £0, C.C., 4GS. 

4 p b Alttiame r, Anderson, cited Lewie. 7th Edtm 564; Memertahagen v, 
Davis, 1 Cell., 335 : Sattd* r. Katgeo, $ Sim., ISO, 

f j? pnrir SaSicy, 5 DeG. k Sin., 07 ; Nieholaoc v. Weight. 26 L. J. 
Ch.., 312 ; Noble v. Meymott, 14 Bcav., 477* 

* In re Williams’s Settlement, 4 K. k J. T $7. 

Lewie, 7th Edn., 561 ; Travis i\ Illingworth, 2 Dr. Jt Sm., 346. 

* Stouc* t. Howto n, 17 Beav. f 308: Nicholson %\ Smith, 3 J or..KS., 
313 ; Karl o£ Lonsdale i\ Beckett, 4 DeG, k 8., 73; Travis v, Illingworth, 

2 Dr* & Sm. f 344 ; Sharp v. Sharps 2 B. k Aid., 415* 
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an appointment of four new trustees by the last survivor Lkctitck 
of four trustees who was desirous of being discharged was jX1, 
good. 1 

If, therefore, the power of appointing new trustees m_the 
place of trustees desiring to he discharged, &e v is limited 
to the surviving or continuing trustees or trustee, and both 
the trustees for the time being wish to retire, the following 
course should he adopted;—One of the two trustees should 
first retire, and a new trustee be appointed in his place by 
the other as the continuing trustee. The other trustee 
should then retire, and the newly-appointed trustee under 
the first appointment should, as the then continuing trustee, 
appoint a trustee in the place of the last retiring trustee. 

If there is only one surviving trustee, and lie wishes to 
retire, lie should first appoint a new trustee in the place of 
the deceased trustee, and then the newly-appointed trustee 
should appoint a second trustee in the place of the retiring 
trustee. 2 

A person beneficially interested, and even the tenant-for- Ctstm q«e 
life under the trust-deed, may bo appointed a new trustee, 
unless the instrument allows an intention to the contrary. ' 

The rules which relate to powers generally must be Assignee 
observed in reference to a power for the appointment of “ f 
new trustees ; and such a power can only be exercised by 
the person to whom it is expressly given by the instru¬ 
ment ; so that the assignee or devisee of a surviving or con¬ 
tinuing trustee cannot appoint new trustees under a power 
limited to the surviving or continuing trustee, his execu¬ 
tors or administrators only; and il the power is only to be 
exercised with consent, the power would be extinguished 
by the death of the consenting party. 4 

So also if a tenant-tor-life, in whom a power to appoint 
new trustees is vested, aliens or mortgages his life-estate, 
the power cannot afterwards be exercised without the 
consent of the alienee or mortgagee, unless the right to do 
so is expressly reserved. 5 

A power to appoint a new trustee in the place of a per- Hemming 
son 1 becoming unfit’ to act, applies to the case of a person 
becoming insolvent® But insolvency is not a ground for 

1 Lord Camay s tf. Bcsth 19 Beav*, 411* 

" 2 Prid, Convey., Uth Edn,, 113. 

a Forster i>. Abraham, L. 17 Eq-i 351. 

i .* ’ 3 /i . . mi. 'CVI,. > A M 


4 2 Prill. Convey*, Ofcb. Edn., 143. 
* Iiewin, Ch* XX1L 


In fQ Uoche, 2 Dr. and War*, 1287* 
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an appointment under a power to appoint a new trustee 
in the place of a trustee f becoming incapable 1 to act. It 
k, however, a sufficient ground for his removal from the 
office by the Court. 1 A trustee who goes to reside abroad 
does not * become incapable* to act. 3 

* The new trustees should be persons within LIie jurisdic¬ 
tion of the Court. Where, however, property in the English 
funds was settled upon a lady on her marriage with an 
American, and she went to reside with her husband in 
America, the subsequent appointment of three American 
trustees, though not expressly authorized by the settlement, 
was held to be valid. 3 

But where the Court is applied to, to appoint new trustees, 
it will not, as a rale, do so, if the proposed new trustees 
reside without the jurisdiction. 4 

An appointment of anew trustee in consideration of a 
sum of money paid to the appointor is bad and so is the 
appointment of a trustee for the purpose of committing a 
breach of trust. In such a case the retiring trustee will 
remain liable ^ 

The retiring trustee must bo careful not to part with the 
trust-fund until he is convinced that his successor has been 
properly appointed, for if the appointment of tho new 
trustee is bad, and any breach of trust lias been committed, 
the retiring trustee will remain liable* 7 And he must see 
that the circumstances under which he retires are those 
contemplated by the settlor. 11 

The stamp-duty upon the transfer of trust-property from 
one trustee to another without consideration k £s. 5? 

We now have to consider tho discharge of a trustee by 
the Court. Upon this Mr. Lewin says : 10 ■-** The trustee may, 
in every proper case, although the contrary appears to have 
been at one time supposed, get himself discharged from 

1 Bainbrtuge f. Blair* 3 Bear,, 495* 

" Withington ». Withington, 16 Sim., 104; lie Watt's Settlement, 
0 Ham 106, 

5 MeinerUhagen ?\ Davis. 1 Col)., 335. 

4 In, rf Guibcrt'n Trust, 16 Jor. t 869, 

Sugdeu v. Orbssland, 3 Sm, and G. T 102* 

u Palairnt i\ Carew, 32 Bear,. 667. 

7 Pearce r. Pearce, 22 Beav,, 218. 

* Lewin, 7th Edn,, 569 Bee further as to appointment of new trustees 
under powers. Lewin, 7th Ed*, 653—572. 

0 Aefc I of 1S70, relied, i, art, 60. 

iC 7th Edit,, 572. 11 Hamilton r. Fry, 2 Moll., 468, 
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fcho office by the substitution of a new trustee in his place Lecture 
on application to the Court A power of appointment of _ 
new trustees is very frequently omitted in settlements (avid 
wills), or the donee of the powder either cannot or will not 
exercise it, and were there no means by which a trustee 
could ever denude himself of that character, it would 
operate as a great discouragement to mankind to undertake 
so arduous a task." 

A trustee who has accepted the trust will not be permitted, Oroiimid of 
voluntarily, from mere caprice or other trivial cause, to throw " i-iC ll,ree ' 
it up at the expense of his cestui qv.e tnnst The Court must 
come to a conclusion in each ease, whether the conduct of 
the trustee in the particular instance falls within the rule. 1 
It is usual fov the trustee who seeks to be discharged by Whether 
the Court to name some person as his successor, subject to £££* 
the approval of the Court. It is not, however, necessary , t „wtnp- 
fchat he should do so, and in some cases he may be unable ffyj” 8 " 
to find j ; i l v person willing to undertake the trust. It is 
quite a mistake,’’ said. Lord St. Leonards, “ to suppose that 
a trustee, who is entitled bo be discharged from hie trust, is 
bound to show to the Court that there is some other per¬ 
son ready to accept the trust. The Court refers it to the 
Master to appoint a new trustee; but if no person will 
accept the trust, it may find itself obliged to keep the 
trustee before the Court, and not discharge him. The 
Court, will, however, take care that the trustee shall not 
suffer thereby/' 2 It is doubtful whether a trustee who has 
accepted the trust, and committed no breach of trust, can 
get discharged by the Court, it no other fit person can be 
found to act and the cestui quo trust will not consent to his 
discharged His only course under such circumstances is 
to apply to have the trusts executed by the Court 

The application to be discharged must be by suit. 5 If, Most bo by 
however, a suit relating to the trust-estate is pending, the 
trustee may move in the suit for his d ischarge/’ Tim appli- Affidavits 
cation for the appointment must be supported by affidavits**>***■ 


1 Courtenay n. Courtenay. 3 J. and Lat., 533 ; i orahaw v, Higginson, 
20 Reav., 487. 

* Comteuitv Xf Courtenay, 3 J. and XrfiiLj 533. 
a jKrdill tK Savage, i Ir. 79, cited Lewin, 7th Edn.< 573. 

+ Forehaw r>. Higginson, 20 Beav., 485; Gardiner*. Downes, 22 Eeav., 
307 ; seo In re StokesV Tmsts, L. K„ 13 Eq,, 333. 

a parte And areola, 5 Vea.* 243; In w 1 itzgerald, LL and G,, i 
Jn re Anderson, (A, 23 ; Barry Steel, 1 Calc., 80. 
e __u, Osborne, H Ym, t m ;- u. Bobarte, 1 dao. and ,, 251, 
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OFFICIAL TRUSTEES ACT, g, 10, 

h&cTVBE m to the fitness of the person proposed. If no one is pro* 
posed, or if the Court is dissatisfied with the affidavits, a 
reference will be directed to ascertain who is a fit and 
proper person to act. 

Official The Official Trustees Act 1 provides, that <r if any property 
Ietfs? e iu 18 subject to a trust, whether for a charitable purpose or 
otherwise, and there shall be no trustee willing to act, or 
capable of acting, in the trusts thereof, who is within the 
local li in its of the ordinary or extraordinary jurisdiction of 
the High Court (High Court means the High Courts of 
Judicature at Fort William in Bengal, Fort St. George, ami 
Bombay respectively in the exercise of their original civil 
jurisdiction, Act XVlI of 1864, s. 1), or if property is sub¬ 
ject to a trust, and all the trustees or the surviving or 
continuing trustee, and all the persons beneficially interest¬ 
ed in the said trust, shall be desirous that the Official 
Trustee shall be appointed in the room of such trustees or 
trustee, then, and in any such case it shall be lawful for the 
High Court on petition, and with the consent of the Official 
Trustee to appoint the Official Trustee to be the trustee of 
such pr party; and, upon such appointment, such property 
shall < jsfc in the Official Trustee and his successors in office, 
and shall be held by him and them, upon the same trusts 
as the same were held previous to such appointment. * 
The Act provides, 5 * that no trust for any religious purpose 
shall ever be held by the Official.Trustee* 

Appoint- lu a suit to appoint new trustees of a settlement, where a 
menrwH«m part of the trust-property had been lost by previous negli- 
C** gen* or breach of trust, the Court refused to confine the 
trust to the remaining property ; but appointed the new 
trustees to be trustees of the whole of the property com¬ 
prised in the settlement, directing, for the protection of the 
new trustees, a reference to inquire whether it would be 
proper to take proceedings for the recovery of the property 
which had been lost* 3 

Costs, A trustee has a right to by discharged, but if he retires 

without good grounds, or from caprice, he will have to bear 
the costs of the suit.* In all other cases he wilL be 
entitled to his costs out of the fund, 6 

1 XVrI of IS64, s. 10. 3 See* S. * Bennett v, Burgfs, 5 Hare, 295. 

^ 4 Howard v r Rhodes, 1 Keen, 581; Porter v. Watts, 16 Jur. T 757 ; For- 
sliaw v. Hig'giosou, 20 Bear., 1S5. 

5 Greenwood w, Wakeford, 1 Eea?., 581 ; TVrsbaw n Higginson, 
20 Beav, t 485 ; Courtenay v, Courtenay. 3 J P and Lafc,, 52!) ; Gardiner r, 
Downes, 22 Beav., 335* 
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If the trustee finds the trust-estate Involved In intricate Lectujus 
and complicated questions, which were not, and could not 
have been, in contemplation at the time when the trust Ground* 
was undertaken, he has, in consequence of that change of * i?l iV ' f - 
circumstances, a right to come to the Court to be relieved; ‘ 
an 1 the Court will judge whether the circumstances were 
such as to make it fair ior him to decline acting longer on 
his own responsibility* 1 2 * 4 

Where the trustees of a marriage settlement, being 
desirous of retiring from the trusts in consequence of the 
responsibility to which they were exposed by the acts of 
the ten ant,-for-life, in repeatedly charging the trust-estates 
and funds with annuities and other incumbrances, insti¬ 
tuted a suit to be discharged from the trusts* and for the 
appointment of new trustees under the direction of the- 
Court, the relief sought was granted, and the costs were 
ordered to be paid out of the interest of the tenant-tor- 
life? 

The trust-estate, upon the death of a sole tmsee, or of the Disctmrgs 
sole surviving trustee, descends upon his representatives. 

If they wish to be discharged, they must also apply to the u trustee* 
Court; but there is this difference that they cannot be 
charged with caprice for declining to act? 

An executor is regarded in some sense as a trustee, but lExwutor. 
he cannot, like a trustee, be discharged even by the Court 
from his executorship, However, when the funeral and 
testamentary expenses, debts, and legacies have been satis¬ 
fied, and the surplus has been invested upon the trusts of 
the will, the executor then drops that character and becomes 
a trustee in the proper sense, and may thou be discharged 
from the office like any other trustee? 

f Cases to which English law is applicable are governed by Truat^s 
Act XXVIIJ of imi Section 34 of that Act provides, that 
u whenever any trustee, either original or substituted, Cowers 
and whether appointed by any High Court or other- Act>s ' 
wise* shall die, or be six months absent from British 
India, or desire to be discharged from, or refuse, or become 
unfit or incapable to act in the trusts or powers in him 

1 Greenwood tv Wakeford, X Beav., 581 ; Barker nv Peile, 2 Dr, and 
Bm, MO, 

2 Coventry tv Coventry. I Keen, 758. 

s Greenwood v. Wakefgrd, 1 Beav., 582; Aldridge iv Westbrook, 

4 Eeav„ £12 : Lo^g' t\ Mackiell, 2 DeG, & J., 551, 

* bewin, 7til Jidn-, 6?o. 
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Lkotttm reposed, before the same shall have been fully discharged 
A h and performed, it shall be lawful for the person or persons 
nominated for that purpose by the deed, will, or other 
instrument creating the trust (if any), or if there be no 
such person able and willing to act, then for the surviving 
or continuing trustees or trustee for the time being, or the 
acting executors or executor, or administrators or adminis¬ 
trator of tlie last surviving and continuing trustee, or for 
the retiring trustees, if they shall all retire simultaneously, 
or for the last retiring trustee, or where there are two or 
more classes of trustees of the instrument creating the 
trust, then for the surviving or continuing trustees or 
trustee of the class in which any mob vacancy or disquali¬ 
fication shaU oc&ui 4 (and for this purpose any refusing or 
retiring trustee shall, if willing to act in the execution of 
the power, be considered a continuing trustee) by writing 
to appoint any other person or persons to be a tru stee or 
trustees in the place of the trustee or trustees so dying, or 
being absent from British India, or desiring to be dis¬ 
charged, or refusing or becoming unfit or incapable to act 
as aforesaid. So often as any new trustee or trustees shall 
be so appointed as aforesaid, alt the trust-property (if any) 
which for the time being shall he vested in the surviving 
or continuing trustees or trustee, or in the heirs, executors, 
or administrators of any trustee, shall, with all convenient 
speed, be conveyed and transferred, so that the same may 
be legally and effectually vested in such new trustee or 
trustees, either solely or jointly with the surviving or 
continuing trustees or trustee as the ease may require* 
Every now trustee to he appointed as aforesaid, as well 
before as after such conveyance or transfer m aforesaid, 
and also every trustee appointed by any High Court either 
before or after the passing of this Act, shall have the 
same powers, authorities, and discretions, and shall in 
all respects act as if he had been originally nominated 
a trustee by the deed, will, or other instrument (if any) 
creating the trust. The Official Trustee may, with his 
consent, and by the order of the High Court, he ap¬ 
pointed under this section in any case in which only 
one trustee is to be appointed, and such trustee is to be the 
sole trustee” 

Convey- - Upon the appointment of a new trustee, the trust- pro- 

Mw&kmew petty must be conveyed to him, If the trustee is appointed 

nuitee, Court, and there is no person to convey, tbe Court 
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will order the trust-estate to be vested in the trustee. 1 
In the case of a charitable endowment by a Hindu, if the 
succession to the office of trustee wholly fails, the right of 
management reverts to the heirs of the founder,* 

Trustees take the trust-estate as joint tenants, and there¬ 
fore. ou the death of one, the state, office, and power 
survive to his co-trustees or trustee. 3 A bare authority 
committed to several persons is determined by the death 
of any one, but if coupled with an interest, it passes to the 
survivors. 4 * And this right by survivorship will not be 
affected, merely because there is a power of appointing 
new trustees in place of those ceasing to be trustees, 5 unless 
the instrument creating the trust specially manifests such 
intention. 1 ’ Where an Act of Parliament declared that 
the survivors should, and they were thereby required to 
appoint new trustees, it was said, that the proviso was analo¬ 
gous to tiie common one in settlements, and that the clause 
was not imperati ve, but merely of a directory character. 7 

Bo also an executorship or administratorship or testamen¬ 
tary guardianship survives. 3 

A trust is extinguished when the purposes lor which it 
was created have been completely fulfilled. For instance, 
if property is given to trustees on trust to apply the 
income towards the maintenance and education of the 
children of A, and upon the youngest attaining a certain 
age, upon further trust to distribute tho principal among 
the children in certain proportions, the trust is extin¬ 
guished when the youngest child has attained the age 
mentioned, and the fund has been distributed, And the 
trust will be extinguished if, owing to the property 
having been lost or destroyed, there is nothing left to apply 
towards the purposes of the trust. 0 

1 See 2 AfftdcL Oh. Practice, pp. HU—301. As to the i nhcrenfc power of 
the Court to appoint trustees r hoc Bodkin u, Brunt. L. TL t 6 Uq. t 580. 

* M, S. J&i Bausi Ruusvar v. Chattar Dari, o B> L. R., 181 ; see as to 

vesting the trust-estate in a new trustee, Lewin, 7th Edn„ 557 ; and as to 
voting in coses to which. Eoglish law is applicable in India, see Act 
XXVII of s Appendix 

5 Lane r. Bebenham. 11 Hare, 188 ; Watson v, Pearson, 2 Ex, 581, 

4 E-yr« r. Conn teas of Shaftesbury, 2 P, Wme., 108. 

4 Warbor -jou u. Sandys, 14 Sim., 

* Foley r. Wontner, 2 *T. and W,. 245 ; Jacob v. Lucas, 1 Beav, # 4X&. 

r I be •&. Godwin, 1 D. and R. p 2511. 

5 See Lewin. ?th Edn.. 283. 

■ rath V . Cart land, M L. J. f Cb., 801. 
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PAYMENT INTO COUHT, 



Lectiiee Vi hen a man, previously to going through the ceremony 
_____ of marriage with Iris deceased wife's sister, executed a 
settlement reciting the intended marriage, hy which certain 
property was assigned to trustees in trust for the settlor 
tin til the solemnization of the marriage; and after the 
solemnization thereof and after the decease of the settlor, 
to pay the interest to the intended wife for life, and then 
for the benefit of his two children by his former wife, and 
s«ch children as he should have by his intended marriage; 
but if there should be no such child or children, then for 
the settlor, his executors, administrators, and assigns, it 
was held, that as no valid marriage could take'’place 
between the settlor and his deceased wife’s sister, the 
trust in favour of himself until the solemnization of such 
marriage continued, and the subsequent trusts never having 
arisen, the property remained in him and formed part of 
his general estate . 1 

And a trust ceases when it is revoked," 

Comps!*- In certain cases a cestui quo frost has the rbdit to have 
intern tlie trust-fund paid into Court. The general rule is, that 
the plaintiffs must be solely entitled to the fund, or have 
acquired in the whole of the fund such an interest, together 
with Others, as entitles them, on their own belml'f and 
the behalf of those others, to have the fund secured in 
Court, ; s . and apparently the order is a matter of course , 1 
If a plaintiff claims to be entitled in a particular character 
to a fund in the hands of a trustee, and the trustee, by his 
answer says, he does not know whether the plaintiff fills 
that character or not, the plaintiff cannot have the fund 
brought into Court in the suit.® The money may bo 
ordered to he paid in on the application of a party having 
a mere contingent interest in the fund , 6 even though all 
the parties having vested interests are satisfied with the 
conduct and custody of the trustees, mid are opposed to 
the application/ All the persons having an interest in 
the fund ought,as a rule, to be before the Court ; a but this is 

I Pawioit v. Brovrn, L. U. f 18 Ch. D!v, ? 202. 

* See as to rovocable trusts, ante, pp, 

a Freeman v. Fairlie, 3 Her., 29. 4 Lewiu, 7hh Edn., 841. 

* J>ub)tM» V. Flint, 1 M. andC.,502; and see M’Hardv v, 'lijtclicock. 

II Euav.j 77 * * 7 

fi Bartlett v. Bartlett, 4 Kate* 631; Boss v t Boss. 12 Beat., 85. 

* BarfcUtfc if. Bartlett* i Haro, 631* 

II Wliitmawh r. lioberteon, i Bear.,26; Bartlett % Bartlett, 4 G3I, 
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not absolutely necessary, 1 The application for payment Lkchjuk 
is made by motion, and if some of the persons interested XI. 
are not necessary parties to the suit, it is not requisite 
to serve them wi th notice of the moiion, 3 But where all 
the cesiuis qae trvMent were served with the copy of a 
bill for the appointment of new trustees and transfer to 
them of the trust-fund, there being nothing asked in the 
bill as to ihe transfer of the fund into Court, it was held, 
that all the <mbum que tmstmi must be served with notice 
of motion to transfer the fund into Court, as there was 
nothing in the bill to indicate that it was intended so to 
deal with the trust-fund 2 

Where the plaintiff in a suit seeking solely the pay- Nature of 
merit into Court of a fund for the relief of poor Armenian ‘'! l — I^ o£ 
orplians had no interest except as a member of the Armenian * 1 ' 
community, the suit was dismissed, although the trus¬ 
tees consented to the decree sought by the plaintiff 4 

If the trustee admits that he holds the fund as trustee for 
some person or persons, and the Court sees a reasonable 
probability that the plaintiff will establish his title at the 
hearing, it will order the trustee to pay the trust-fund into 
Court:/' In Mickardmn v. The Bank of England 6 Lord 
Cot Lenham said : 1 must, in the first place, observe, that 

the motion for payment into Court by the defendant of 
the mm mentioned in the order must be considered as 
founded upon the supposition of that Burn being due from 
him. It is hod the ease of a contest as to the title to any 
particular property, in which the Court will, in some cases, 
take possession of the subject-matter of the contest for 
security, until it adjudicates upon the right. Such cases 
generally arise where the property is in the hands of 
estate-holders, factors, or trustees, who do not themselves 
claim any title to it. In ordering money into Court under 
such circumstances, the Court does not disturb the posses¬ 
sion of any party claiming title, or direct a payment 
before the liability to pay is established/’ 

1 Wilton r\ Hill, 2 3>, M. G,, 807; IIamend u. Walker, 3 Jar., &■&- 

m* 

* M&rryat v. Marry at, L. J. ? N, &. r Ole, 370, 

“ Lawellin r\ Cob bold. I Stn. fc G., 572. 

* Satoor v, Satoor. 2 MaA, 10. 

* M'Hardy v. Hitchcock, 11 Beav, p 73; Whitmore v* Tu^qimnd. .T, 
and H . s 206; Holder v. Bank of England, 10 Ves,, 365 ; but see Dubiesa 
r. Flint, 4 M. and C, p £*02, 

* 4 M, and 0. s 170. 
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It is not necessary that the whole fund should ho paid 
into Court, hut where the defendant is clearly entitled to 
a definite share, lie will only he ordered to pay in the 
shares which are claimed by other parties; 1 and it is not 
necessary that the defendant should expressly admit that 
there is trust-money in Ids hands, it is sufficient if it is 
shown that he has been served with notice of the intended 
motion, and has not disputed the affidavit which it is pro¬ 
posed to read to show that he received the fund. 2 

When a decree has been made, and the Court finds from 
the evidence that a certain amount will lie found due from 
the defendant, but that, by reason of unavoidable delay 
iu ascertaining how much will be due, no final decision 
as to the ultimate balance of the account can bo arrived 
at, i t has power to order such amount to be paid i nio 
Court; 3 and money may be ordered to be paid in at the 
hearing without a notice of motion for that purpose having 
been given.* The principle is, that the cestui que i-rmi is 
entitled to have the trust-fund secured by a decree of the 
Courts 

Trustees may be ordered to pay the amount of a trust- 
fund into Court, although it is not in their hands, if it 
appears that they might have at any time received it. So, 
trustees cannot excuse themselves from their liability on 
the ground that a co-trustee has obtained possession of 
the fund and misapplied it/ or indeed that they have lost 
the fund by any neglect of their duty/ 

Where an executor or trustee admits that he has received 
a certain sum belonging to the testator’s estate, but adds 
that he has made payments, the amount of which he does 
not specify, the Court will allow him to verify the amount 
of his payments by affidavit, and order him, on motion, 
to pay the balance into Court/ and may allow him to 
retain a reasonable sum for expenses and commission/ 

1 Honors t , Hogor*, 1 An^fc., 171 ; Haxnoiid^. Walker, 3 jur*, N« 8*, CSC; 
Score v, I%d, 7 Bear., 336, 

* Freeman v. Cos, L. R.. 8 Ch. Div., 148; see m to the old role in 

England, Lewln, 7&h Edn*. 837- ^ 

3 Loudon Syndicate v. Lord, L. B*, & Oh. Div., BO, per Vessel. M, It. 

4 lbuaea v. Weather8tone, 10 Hare, App,, 50, 

* Governesses* Institution t\ Huehridger, 18 Ee&v., 4ii0, 

0 Ingle t!, partridge, 32 Boa?., fifii. 

* See Lowin, Tth Hdn.. Mrhere the ca^es are collected. 

* Anon., 4 Sim,, 550 ; Frond foot v. Hume, 4 Roar * 476. 

* Roy v. Gibbon, 4 Hare, 65. 
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The mere fact that the. defendant makes _admissions Lkctosk 
which would entitle the plaintiff to a decree, is not sufli- '*• 
cient to warrant the Court in ordering money to be paid 
into Court; 1 2 there must he an admission that the defendant 
has a fund, and that the plaintiff is entitled to it/* So, if 
two persons are jointly liable, one of them cannot, before 
the extent of the joint liability lias been ascertained, 
compel the other to pay the estimated proportion of his 
supposed liability into Court. 3 And the Court will not 
order interest on the fund in the trustee’s hands to be 
paid into Court, unless there is an admission that lie has 
made interest, even though it is clear that he will ulti¬ 
mately have to pay interest. 1 * 

There are cases where the Court has apparently ordered 
the payment of a debt upon motion, as where an executor 
or trustee admits himself to owe a debt to the estate he 
represents. In those cases the person to pay and the 
person to receive being the same, the Court assumes that 
what ought to have been done lias been done, and orders 
the payment, not as of a. debt by a debtor, hut as moneys 
realized in the hands of the executor or trustee.’’. 

The mere existence of a discretionary power in trustees 
affords no reason why the Court should not order payment 
of the fund into Court. But the Court will not order 
such payment to be made when it appears that trustees 
are about to exercise their discretion in a proper manner. 6 

The Court will give the defendant a reasonable time 
within which to transfer the fund into Court. II the fund 
is capable of immediate transfer, it will have to be paid in 
at once; but if it is outstanding on securities, time will be 
given to realize. 7 

The Court will, upon the application of all the parties App<u«t- 
beneficially interested, appoint a receiver of the trust-estate '"^; vcr _ 


1 Peach am w. Daw, fi Wadd,, 98, 

2 Bichard&ou tv The Bank of England, 4 M, and 0* T H4. 

s y ty )f i m 

4 Freeman v. Fair do, B Mer, -13; Wood t\ Dovm * I V. sind B., m : mid 
see Rothrel! w Roth well, 2 S. and S., 217; Riobardson *. Rank of Eng¬ 
land, 4 M, and 0-. 174. . 

■ Richardson r. The Bank of England, 4 M, and CL 174 ; see WlulQ 
v. Barton, Id Bear.* 192. 

fl 'Talbot tv Mar&kfieldi 2 Dr. k Bm.. 

* Vigrasa f. Binfield, $ MarfA, f>2 ; Wyatt *v Sharratb, 3 Bear., 4»8 ; 
TTindo r. Blake, ' Bear., 097 ■ Score v. Ford, 7 Beav., 333 ; Roy tv Gibbon T 
4 IX are, 65, 
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L^oTiifiE when any of the trustees refuse to act 1 But a receiver 
XX will not be appointed without sureties, even if he is not 
objected to, when persons cot competent to consent ar© 
parties. 3 

If all the parties do not consent to the appointment, any 
one of the t-stvis que tlftbstent may apply, A strong ease must 
be made out, 3 The fact that a trustee or executor is poor 
is not of itself a sufficient ground, 4 unless he is in other 
respects unfit, as for example, if he is of drunken habits, 
or misapplication of the trust-funds is likely. 5 But if any 
mi s condue t, was to, or 1 1 nproper disposi t ion a f 11 1 o asseis is 
shown, the Court will instantly interfered If, for instance, 
an executor and trustee neglects to get in his testators 
estate, and theroby deprives infant legatees of the main¬ 
tenance or means of advancement provided for them by 
the will, 7 or it' he is not impartial/* a race Ivor will be 
appointed. So a receiver will be appointed if the trustee is 
insolvent® or bankrupt, 10 or incapacitated from acting, 11 or 
out of the jurisdiction. 13 ' A receiver was appointed where 
on© of four trustees was dead, another had but little inter¬ 
fered in the trusts of the will, a third was abroad, and 
the fourth submitted to the appointment 3 In another 
case throe trustees had disagreed, and a receiver was 
appointed* the order was taken by arrangement between 
the parties, but the Court had previously expressed its 
opinion that, unless the trustees could agree, a receiver 
must bo appointed/ 4 Where three trustees disagreed, and 

1 BeaUmont r Beaimiont, cited in Brodie r, Barry, 8 Her,, GS>0 j Bro¬ 

wed ip. Reed, 1 If are. 43fS. 

3 Manners v. Pvrce, 11 Beav., 30- Tylee v. Tylee, 17 Beav,, 

s Middleton v, Bod&well, 13 Yes., 2Gfi ; Barkley v. Lord He ay, 2 Hare. 
1106, 

1 Howard v. Papcra, J Matld^HS; Hatkornthwaito v. Russ&L 2 Atk lf 
I2G. 

4 Everett v m Prytfterpred, 12 Sim., 367 ; Havers v. Havers, Bam,, 23. 
e Anon.^ 12 Vee., 5; n vans v. Coventry, 6 B. XL C>., Oil. 

7 Riphards n. Perk me, :s Y. x C. 220, 

h Talbot v, Hope Scott, i K A J,, 139, 

“Middleton r. Dodswell, IS Ves., 2601 Scott r. Becker, 4'Prioe, 34G ; 
Mansfield f, Shaw, 3 Madd, } 100, 

,c Gladden v. Stoneman, 1 Madd., 143 {«) j Langley v. Hawk, 5 

Mtwfd.j U. 

n Bainbrigge v. Blair, 3 Beav., 421 ; Taylor e. Alien, 2 Aik., 213. 

,a Head r. Backhouse, 2 Y. & 0, 0,0, r 629 j Smith v. Smith, 10 Hare,, 
Ixri. 

u Tidd r. Lister, f> Madd,, 430, 

14 Lcwin. 7th Edu., £-13, citing Day v, Croft, May 2, 1S39, M. It. - t and 
Hart i", Hen ham, W, N.. 1371, 2. 
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two‘of tletn acted together and took securities in their Lfiotuee 
own names/omitting the name of the dissentient trustee, *_ L 
It was held that a cestui qm trust was entitled to a receiver* 1 2 

It is not a sufficient ground for the appointment of a 
receiver that one of several trustees has disclaimed.* But 
if there are only two trustees, and one disclaims, a receiver 
may be appointed j and either of the trustees may be at 
liberty to otter himself. 3 Nor is it the practice to appoint 
a receiver solely because one of several trustees is inactive, 
or has gone abroad* 4 And the fact that trustees have let 
a purchaser into possession before receiving the purchase- 
money, is not, of necessity, such misconduct as to induce 
the Court to interfere, 5 * * 

Where a receiver is appointed under the authority of 
the Court, he is appointed for the benefit of all parties 
interested: and therefore, he will not be discharged merely 
on the application of the parties at whose instance he is 
appointed* 

Suits in equity affecting trusts are either (1 ) between Nece^ry 
strangers on the one hand and the persons interested in| u 9 ^ lci 
the trust on the other; or (2) between persons interested 
in the trust inter ie7 

T As a general rule, according to English practice, in suit* hy 
suits by or against strangers, all the trustees and all the °* a ^ iTlst 
esatma qne truslent, m together constituting but one in- s r,kn * er *' 
terest, must be made part ies. 8 

The Civil Procedure Code 0 provides, that " all persons citn Pro¬ 
may be joined as plaintiffs in whom the right to any relief 
claimed is alleged to exist, whether jointly, severally, or in H ■ 
the alternative, in respect of the same cause of action ; and 
judgment may be given for such one or more of the plain- 
tiffs as may be found to he entitled to relief, for such relief 
as lie or they may be entitled to without any amendment 
Section 27 contains provisions for substituting or adding 
plaintiffs. And u. 28 provides, tlmt all persons may be 
joined as defendants against whom the right to any relief 


1 Swale v. Svrale, 22 Beav., r 34* 

2 Browefi «?. Keed f I Haro, 484. 

51 Tait Jouklu*, 1 Y. & 0, 0. 0.. J92. 

1 Brow ell if, lieed, I Hare. 43t, 

* IbUL 

!l Buinlbrigge r. BUir, 8 Beav., 428. 

1 Lewin, Gtfr Edti., 

H Bi field i\ Taylor, 1 Molt, 199 : Adams i\ St* beget, 1 B. otkI B,, 184. 
“ &vb X ot r 1877. a, W. 
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is alleged to exist, whether jointly, severally) or in the alter¬ 
native, in respect of the same matter ; and judgment may 
be given against such one or more of the defendants as may 
be found to be liable according to their respective liabili¬ 
ties without any amendments 

Section 4S7, as amended by Act XII of 1879, s, 7:2, how¬ 
ever, modifies the general rule as to parties. By that sec¬ 
tion it is provided, that ''in all suits concerning property 
vested in a trustee, executor, or administrator, when the 
contention is between the persons beneficially interested in 
such property and a third person, the trustee, executor, or 
administrator shall represent the persons so interested ; 
and it shall not, ordinarily, be necessary to make them 
parties to the suit* But the Court may, if it think lit, order 
them, or any of them, to be made such parties” 

The Succession Act 1 provides, that " no right as executor 
or legatee can bo established in any Court of Justice, 
unless a Court of competent jurisdiction within the pro¬ 
vince slmH have granted probate of ^ will under which 
the right is claimed; or shall have granted letters of admi¬ 
nistration under s. 180” 

The provisions of this section extend to Hindus, Jainas, 
Sikhs, and Buddhists? 

Section 190 of the Succession Act 3 provides, that * no 
right to any part of the property of a person who has died 
intestate earn be established in any Court of Justice unless 
letters of administration nave been first granted by a Court 
of competent jurisdiction;’ 

This section has not been extended to Hindus, Jainas, 
Sikhs, or Buddhists? 

In suits for the specific performance of a contract, or to 
have it cancelled upon any ground, the general rule is, that 
the parties to the contract are the only parties to the suit, 
and therefore if trustees enter into a contract, not as the 
agents of their cestuie que trmtent, but as principals 
(though the property of the oestith que trmtent is in fact 
concerned), they may sustain a suit either as plamtifis or 
defendants without the presence of the ceduis que tmsteni ; 
and not only is it unnecessary, but in many cases it would 
be highly improper, to make the cesiids que trusteed parties. 
But where persons, sustaining a fiduciary character, enter 


■ XoflSGfi, fi. 1ST, 

* Act XXI of 1870. s. 7. 


* X of 1865. 

* Act XXI of 3 8T0, 6. 1. 
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into a contract, not an principals, but an behalf anti as the Xmcv unn 
agents of other parties, those other parties as the principals, XL 
and not their agents, are the proper parties to sue, 1 

Where several persons have united in constituting fcppresen- 
ariother their representative in a matter for all purposes, 
there, it seems, such representative may sue or be sued in sihuud, 
the absence of the cestui qm trust. But the intention to 
constitute such a representative must clearly appear ; for 
trustees are not themselves owners of the property: they 
are, in a sense, agents for the owners in executing the trust • 
ln.it they are not constituted agents for the purpose of de¬ 
fending the owners against the adverse claims of third 
parties. 2 

II. Iu suits between trustees and eestuis qm trustent, it Smte be- 
ia a general ride that all the trustees and all the cestais qua 
trustent must be parties, the object being to take the nece*- cwtuisquo 
sary aceouttfe at once, and to avoid multiplicity of suits; s lrudenL 
and the rule holds good oven though the liability of the 
tru s teos as betwaen tlie m se 1 ves ma y 1 1 erea ftev 1 1 ave to to 
ascertained in a suit for contribution* 4 A third person 
who reaps the benefit of a breach of trust must be made a 
party, as he is liable to the cedids que trustmtA But a 
transferee from the trustees without notice of a breach of 
trust is not a necessary party. 0 

The representati ves of a deceased trustee may be made ^present- 
parties, but a plaintiff may waive any relief as against 
them. 7 And it is not necessary to make the representor uian*.' 
fives of a deceased trustee, who, when he died, had no in¬ 
terest in the subject-matter of the suit, parties** Nor is it 
necessary to make them parties, if the deceased trustee was 
not a party to a breach of trust in respect of which relief 
Is sought,® or if the suit is not for the purpose of charging 
the trustees personally, 10 


r bewiu, am Erin,, 798 ; and see Act I of 1877, s, 27, 

2 Lewin, 6th JMu. t 7160 . _ 

8 Latouche r. Du nanny, ] Sch, and ’Lei* 137 ; 2 Sell, and Lef., ^90; 
Coury v. Cunt lie? li. 2 R. and 71, 235, 

* Perry t\ Knott, 1 Beav., ISO. 

5 Ferry /\ Knott. 4 Beav,. 179 ; 5 Bear,, 297 ; Come.it r, Bell, 1 T. and 
C. 0. C .:m ; Williams r. Allen. 29 Heav„ 292 ; i 1), F, J. } 71. 

J Koye i\ Moore. 1 S. and S., 61, 

1 Belyard v. Harris, ! Eq. 0a. Ab., 71 ; Moore e, Blake, 1 Moll,, 281. 

* Beattie r, Johnstone, 8 Hare, 1G9. 

* Sim?* u. Byre, € Hare, 137. 

J * London Qoa Light Company v, Spottmwoode, 14 Bear., 27 L 
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So a trustee who disclaims, 1 or is beyond the jumdie- 
~A (ion of the Court,- or cannot be compelled to appear 3 
" need not be made a party. An insolvent trustee must }>e 

Siry* *“k < \ party for be may subsequently be in a position to 
pam r , meet Im liability; but it m not necessary to make his 
repressnta(ives parties, for they can have no assets, 5 And 
it is not necessary to make a trustee party who has been 
discharged and has transferred his interest/ or a trustee 
who is a mere agent/ 

trmt 1 a t'tfs tui que ti'ust is abroad and cannot be found, lie 

uir^id. should be made a party, and the suit may proceed in hw 
absence ; but the Court will protect bis interest in the 
decree, and ho may subsequently come in and hare the 
d< iTce amended; If, however, his interest is proposed to be 
affected, no decree can be made in his absence? 

111 “““it l?y a 6 ff tul <Z™ trust for an aliquot share in an 
ascertained fund, the other cestuis que t ms tent need not be 
parties. 4 Bub if the fund is not ascertained, the other 
mtms que trusient must be parties. 11 

Suit be- Jn a suit between trustees to recover a fund which has 
ET trus “ be ?» ] °^ h J the broach of trust of the defendant, the ces- 
tms que tnwtentnmd not be parties. 1 * Bur. in a suit for 
eon tri b u t ion be twee n tr n stees, a cestui qv, e tru ei w. li o h as 
concurred in the breach of trust must be made a party 13 
Pm. ons who claim adversely to the trust cannot be parties 
to a -suit for the execution of the trust 14 
Exwuton ^ here there are several executors or administrators they 
nlaAriitori' mmt alll>0 made P artie ^ to a suit against one or more of 
them. But executors who have not proved their testa tors 


\ Y^ inm V ■ PanT? J Rusft < 27A ' ■ W&Uey v. Wftl!w t 1 Vein., 487. 

J Butler v, Fr^adergast, 2 Bro. P, C,, 174. 

; Tborpu V. Jackson, 2 Y. and C. Ex, GGO ; Haywood *. Ovey, 6 Madd., 

1 Dcvaynen v. Robinson, 24 Bout., OS ; Mdoro v Morris I. R 
13 Eq„ 18a. ’ > 

8 Bromley'p. Holland, 7 Vee., II ■ Reed t. O'Brien, 7 Beav 32, 

■ Slade v. Rigg, a Hare, 35, 

" Attorney-General r. BivlliolCollege, 9 Mod., 407 ; Mi'dats v. I5u„by, 
o Beav , 11>3, J f 

* P 1 ™** ”■ Blount, 2 R, and M„ 88 ; Holmes v. Boll, 2 Beav. 298 • 
^YiUat* li awby, 5 Beav. t 1113. 

Hutehiaaon Pi To \mmn^ 2 Kcun, 675 ; Hugh sou v. Cookson, 3 Y. 
mu! C 1 -a\, 578 ; Pervy t\ Knott. 5 Boav., 2US, 

" Jeuaghaa v. Smith, 2 Pli., 301 ; Mcxm&o.tv. MuLim&, 2E. and K. 568. 

iS *■ 4 DeG, and Bin., 137 ; Noble *. Meymotfc, l i Beav, 

4il ; Briflgiiifio r. Gill, 24 Bear., 302. 

13 Jesse *, Bennett, 6 D. H. G., 609, 

!r Attorney-Uciioral r. Ak>rUvovo of Avon, 3 DeG. J, mv 1 637, 
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will, and executors and administrators beyond the local 
limits u£ the jurisdiction of the Court-, need not be made 
parties. 1 And unless the Court directs otherwise, the hus¬ 
band of a married administratrix or executrix need not le 
a party to a suit age'mt him or her. 2 

If i lie m&ticis qm trmteid are very numerous, some may 
sue or defend on behalf of the others. The Civil Procedure 
Code 3 provides, that, where there are numerous parties 
having the same interest in one suit, one or moire of 
such parties may, with the permission of the Court, .sue or 
he sued, or may defend in such suit on behalf ot all parties 
So interested. But the Court stall, in such case, give, at 
the plain tiff's expense, notice of the institution of the suit 
to all such parties either by personal service, or (if from 
the number of parties or any other cause such service is 
not reasonably practicable), then by public advertisement, 
as the Court in each ease may direct. 1 ’ 

The trustees must in such a case be parties, 4 

In order that some cestuis qm tmstent may suo on behalf 
of ethers, the relief sought must be beneficial to those on 
whose behalf the suit is brought, and their interests must 
be identical. 4 What number of eeshilx que intsteni will 
be considered f numerous 1 is not very clear, hut apparently 
any number over twenty-one wilt be so treated. 6 

'* Jn a contest between the trust on the one hand and a 
stranger on, the other, the trustees and cestuis que irmtent 
represent but one interest, and costs must not he multi¬ 
plied umiece^&Tily by the severance of them in the suit. 

Sir Anthony Hart laid it down, that a erdm que i ust 
about to file his bill, ought to apply to his trustee to allow 
Iris name to bo used m co-p] a-mtift* This (he said) the 
trustee is bound to comply with upon being indemnified 
against costs. Should the trustee ‘it fuse, he would be 
departing from his duty * and, in such a ca.se would not bo 
entitled to his costs when made defendant in consequence 
of his refusal. But where no application is made to the 
trustee tu permit his name to be used as eo-plaidtifl, he is 
iu no default; and the cestui qm trust would be bound to 
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1 Act X of T8TT, a m. 4 IHd, 109. a Act X of 1877, &. 30. 

4 Holland 4*; Baker, 3 Hare, €8. 

1 Bain bridge r, Buxton, 2 Beav.. 539 j Richardson t». Larpont, 2 \ . imd 
O. C. O.. 507 j mom V. Stokes, 1 Keen, 24, , , , . 
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Lbctvue pay the costs of the trustee for his own unreasonable negK- 
Xi \ gence m not having required the trustee to be co-plain tiff 5 ’ 1 

Trustees and cestuis que tmdent, if (.hey are made defend¬ 
ants in the same right, should not sever in their defence and 
put in separate written statements \J they cannot be com¬ 
pelled to join/ but only one set of costs will be allowed if 
they do not. 4 

In suits by cestvAs que truMeni, against trustees, all the 
ceetuis que truMent, whose interests are identical, should 
join as plaintiffs;' 

Trustees should defend jointly, and will only be allowed 
one set of costs if they do not, which will be a pportioned 
between them/ unless one trustee has expressed his willing¬ 
ness to join, when he alone will get his costs/ and an inno¬ 
cent trustee need not join with a co-trustee who has been 
guilty of a breach of trust, and who is the accotmtable 
defendant/ The costs in such a case will be awarded to 
the innocent trustee. So trustees will be justified in sever¬ 
ing if their answers would be different, or if they am 
residing so far apart that a joint written statement is 
impracticable/ 

I n su i fcs bet ween strangers and trusteos, anrl ceatuis que 
trustent, as in the case of a suit for specific perfonnance of 
^ . a contract, if the trustees are unsuccessful, they must pay 
S t rr costs/ 0 If a suit by a stranger is dismissed with costs, 
a trustee who is a defendant will not, as is usual between 
trustee and cestui que trust, be ordered his costs as be¬ 
tween attorney and client, but only as between party and 
party. 11 

When the suit is between the trustees and cestui8 que 
ctAuis que trusteni, the general rule is, that the trustees shall have 

truxtenL 
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1 Lcwia + f>£h Edn., 811, 

7 Wood* r. Woods, 5 Hare, '229; Parr r. Sherifle, 4 IfftrOj 528* 

* Tan San dan v, Moove, 1 Hups,, 44 L 
4 Lew in, 6 th Eda., SIX. 

a ilo&ldng v. Nkhollfj. 1 Y. and C. 0. C., 4 7S, 

* Gaunt %\ Taylor, 2 Boaw, 347 ; Shorolton v. Shovel ton, 32 Beav.. 143 ; 
Courses Humphry/, £0 BuftY, p 4(J£f Attorney-General p. Wyville, £8 Beav,* 
464* 

? A t tom ey* General v. Cuming, 2 Y. and 0, 0. 0.. 156. 

* Webb p. Webb, J6 Sim , 53; Cummin a i\ Bromfield, 3 Jur.. N, S,, 657. 
ff Bee further Lewin, (5th lMm t 312. 

10 Burgess r* Wheat®, I Eden, 251, iito? parte Angemein, L. B* t 0 Ch* f 
470 , Elsey e. Lutyens, 6 Haro. 164. 
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their Costa either out of the trust estate or from the cestui^ iiK&ttim 
qu& trmtent personally if they are of age* 1 * ^ 

If there is a fund in Court/* or if there is no fund in om* mu 
Court, if the trustees have been blameless, they are entitled k d fumL 
to their costs as between solicitor and client; in the latter 
case, as against the trustees personally. 3 

When it appears that the trustees have sustained chargee 
and expenses beyond the costs of suit, they will be allowed lim \ e*7 
costs, charges, and expenses properly incurred. But an order P wlwa - 
made in a suit in this form will not include costs, charges, 
and expenses incurred in defending other suits, unless they 
are specially mentioned. 4 * * * As to costs in creditor’s and 
legatee’s suits, where the fund is deficient, see Lew in, dth 
Edu„ p. 829. 

A trustee who disclaims will be entitled to his costs as Disclaimer, 
between party and party. 0 

Where a tins tee did not appear at the hearing, and a after 
decree ni$ was mad i against 3 urn, at id the trustee set down [|fcCrtG ‘ 
the cause again, and prayed to have his costs of the suit 
upon paying the costs of the day, the order was made. But 
if the decree has been passed, a trustee who lias omitted to 
ask for his costs at the hearing, cannot have the cause re¬ 
heard upon the subject of costs only, and cannot obtain an 
order for payment of his costs upon presenting a petition.* 

If a suit has been rendered necessary by the misconduct, Suit n«- 
negligence, or caprice of the trustee, he must, we have 
seen, pay the costs personally; and if such an. order as made, trustee, 
lie cannot deduct the costs from the trust fund. If, how¬ 
ever, the wrongful acts charged have only been partially 
proved, the trustee will only have to pay costs in respect 
of the allegations proved. 8 So if he has not been guilty of 
any wilful breach of trust, but the suit has been rendered 
necessary by an innocent mistake, the Court will not order 
him to pay the costs of the other side, and may even allow 
liiHi his costs. 3 And if a breach of trust is discovered in 

1 Hall n, Ha'let, t Cox.. lit ; Attorney-General v. City of London. 3 

Bro. 0. C.J71 ; Hooke r. Hart, LI Ves., 58 : Taylor n. GU anvil’ r. B Madd., 17<J. 

3 Mokim r* Mot-an. I Swan&t, 501 ; Moore >\ I'rowd. 3 M. & C . 43, 

3 Attorn ey*Gc tier al r. Cuming, 2 Y. & C, 0* C., 155; EUouborougk v* 

Archbishop of Canterbury, 2 Ruse., 115, 

* Payne tf. Little, 27 lSenv.,83. 

* Norway •?, Norway, t M. »ud TC, 578, 

* Lew in, lith Edn,. 835). 

* Attorney-General e. Dangare, 33 B mv , 621. 

* Pocock r Redingbou, 5 Vest., 800; Sanderson r. Walker, 13 Vos. t 60L 

* Lewin, 6l>k Edu., S31, 
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Lecture the course of a suit, the trustee 'will only have to pay m 
XL much of the costa as are thereby occasioned. 1 * After a 
trustee has cleared his defaulty he will he allowed his sub¬ 
sequent posts,* 

Account^ K It lias been decided, that though, as a general rule, when 
a trustee commits a broach of trust, he must pay the costs of 
a suit to repair it, yet he will be entitled to his subsequent 
costs relating to the ordinary taking of the accounts* 3 
If, however, the taking of the accounts has been rendered 
necessary by the breach of trust, it is diiii ‘ult to see why 
the trustee should be exonerated from paying the costs 
incident to the accounts* 

L™ doubt- Trustees will not have to bear the costs of discussing a 
doubtful point of Jaw. 4 But a trustee will have to par 
the costs of a suit instituted for the purpose of determining 
a question relating to his own private interests* 5 And as 
a general rule it may be laid down that a trustee, who 
refuses to account, or claims to bo a creditor of the trust 
fund, or denies assets, or behaves in an obstructive way in 
the taking of the accounts, will he ordered to pay the costs 
caused by his misconduct/* 

1 Tebbs t. Carpenter, 1 M&ckl fl 290; Pride t, Fooks, 2 Bear*, 430* 

5 Birlcs u. Mioktetiwait. 33 Bcav.. 409* 

* Tlewett v. Foster, 7 Bcav., 348 } Babe v. Hooper, 5 D> 31, Gh, 845 ; Me 
Kin ft', 1 i Jar., N. S., S9.I. 

4 Eapbael v* Boehm, ] 3 Vea,, 5D2> 

' Henley t\ Phillips, 2 Atk., J8, 
e Bee LewtUj 6tk ihla., §33* 
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RELIGIOUS AND CHARITABLE TRUSTS, 
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poses—- Inhabitants particular place— Improveiii&nL of particular placti — 
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be for the pubhc — Hast ha certain—-Morke t. Bishop of Durham — I n- 
Htancea of iinjt^rtainty — Principles of coustnimg will — Oj /h-w- Altering 
tsohemn — Gift f.<# charitable purposes j^nerally — Part icular ymrpoae failing, 
where gift is to charity generally —- Particular charity not described — Failure 
<i£ object whet* no intention to give to charity generally — Apportion in cut of 
fmul — Gift over — Charily in foreign country “^Breach ol trust-— Mode of 
procedure to obtain redress—>Civil Procedure Codc> s h 53? —Liability of 
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religion* worship — Membra ultim of appointment —Vesting— Appoinimont of 
Official Trustee to charitable trust — Vesting property in trustees of charity —* 
Vifitora — Controlling revenue* of chari ty — SubaCqneE t gift — Purchaser 
*vittiOTit notice from purchaser with notice—Alietuiiioo of charity-estate — 
Belaud trusts among Hindus — Perpetuities — Colourable gift to idol — 
Gift must he empin —Gifta to rcTigiuue o.c charitable u^ea by Oudh lahuj- 
dars — Tenure in trustee — Truet imperfect — Devise subject to trust — Sale 
of property subject to twist— Vn&ition subject to trust— Alienation — 
Pvvdence of endowment to be given—How far ealo set a side — Trustee 
may not, bendk by sale — Sale of turn of worship — Succession to trustee-* 
ship'*—* Enjoym^nt of endowed property — Turn of worship — 13m itation — 
'Management vested in jjjffnreut persons—Proof of succession — Succession, 
Where manager bemud to celibacy — Reversion — Removal of trustee — Ke- 
moral of nu buctf — Religious. bust irrevocable — Execution of trust — 
Principles! to he followed — Bight io erect place of worship — Religious 
trusts among Mahotnodaps — Etements of Creation of —Evidence 

of appropriation — to take effect after 'settlor's death — E^ubbtea 

ft> valid w‘iq Undue' 1 influence — JEudowment subject to mortgage — He* 

vocatio ■! — Alhnmfeim of imqf property — Nominal ondcwuieui —Aliena¬ 
tion : ibject to truat— Mortgage by Weal custom — Leas© of wqf property 
— Transfer of trust — Purchaser from trustee — Breach of trust— Reinorul 
of trustee — Office of trustee — Female may be niutawalii — Sueceaeioa to 
the office — Suita in respect t vmqf property. 

In this Lecture I shall deal with the English law relat¬ 
ing to religious aukl charitable tpjsta, the Hindu law on 
the saint subject, and the Mahomedau law of wuqf. The 
provisions of Act "XX of .1803* an Act to enable the 
Government to dimt itself of the management of religious 
endowments, will be found in the Appendix, 
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LEc-rtmu Charities' way be established by chatter, or may be placed 
3ai ' under the management of individual trustees, A. charitable 
gift is a gift to the general public, and extends to the poor 
as well, as to the rich. 1 

According to English law, all trusts, whether of moveable 
or immoveable property, for superstitious purposes, come 
under the class of trusts void as being against the policy 
of tlie law. Such gifts are not void by the Common Law, 
but- were first made void by the Statute, 2 by which 
gifts to superstitious uses then existing were expressly 
prohibited, such as gifts for prayers and masses for the 
benefit of the soul: 1 Bub this Statute does not apply to 
India. 

Thus a gift for the performance of masses Is valid. In 
J)m Maxes v. Corns? Norman, J. said: “ By the law of 
England, gifts to superstitions uses appear to be void, as 
being contrary to the policy of the law, for two reasons: 
first, because they tend to produce the same losses and 
inconveniences to the Crown and subjects of the realm, as 
in cases where lands are aliened in Mortmain, see the 
preamble of the Statute 23 Hy. VIII, c, 10; and, sveondly, 
because the superstition-; and errors in Christian religion 
have been brought into the minds turd estimation of men, 
by reason of their ignorance of their every true and perfect 
salvation through the death of Jesus Christ, and by devising 
and phantasying vain hopes of purgatory, and masses 
satisfactory to be done for those which be departed, which 
doctrine and vain opinion by nothing more is maintain' d 
and upholder! than by the abuse of trentals (offices for the 
dead continuing thirty days or consisting of thirty masses), 
charities, or other provisions marie for the continuance of 
the said blindness and ignorance. See the preamble of 
Statute I Ed. VI, c. 14. So in Bacon's Abridgment, title 
‘ charitable uses,’ and ' Mortmain ’ (ft), it is said, that the 
'ting is entitled to such uses * by force of several Statutes, 


1 .Tones v. Williams, Amb., G.l} ; Attorney-General c. Aaptaall. 3 M, ic 
C., G23 ; Kendall r. Grauger, 5 Beav., 300 ; Trustees of the British 
Museum *. White, 2 8. and 59(j. 

5 1 Ed, IV. o. 11. 

* West f. Shuttleworth, 2 .M, and K., G8t; Atteruey.Gtenwn.I v. The 
FishwWfere fl^ r,M. and Cr.,11; Heath ». Chapman, 2 Drew., 117; 
J>’. re Blundell s I rusts, 30 Beav,. 3t>0. 

1 2 Hyde, 65 ; and see Andrews®. Jojikiin, 2 B. L, R +t 0. C. US; 
JiidaD v, .Judah, 5 B. U H.» 43B ; KbUB&l Cbimd v* Hohadtyvgiri. 12 Bdm. 
iL O. 2H* 
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mid as the head of Church and State, and entrusted by the IisdftmBE 
Com in on Law to see that nothing is done in maintenance 
or propagation of a false religion/ A law intended for the 
support and maintenance of the Protestant branch of the 
Catholic Church, and to discourage the teaching of dor- 
trines at variance with it, cannot have been intended to he 
mtr0$uced hero at a time when the Christian religion was 
nob and never could have been supposed to be likely to be, 
the established religion of the country/' His Lordship 
then referred to eases showing that \he Statute did not 
extend Ireland, and continued: "If siich a gift be not 
void in Ireland, a m ulto fortiori, it is not void here, where 
the Crown cannot be supposed to have contemplated, either 
the end which the English legislature had in view in pass- 
■ mg the Statute 14 Ed. VI, or the means by which that 
end was to be attained. It is.clear, that the policy of the 
law intended to be introduced into this country not only 
by the Charter of Geo. I, but by all subsequent Charters 
and Acts, was one of toleration; that the English Govern¬ 
ment never considered it as any part of their duty to 
impose the Protestant religion on their subjects, or in any 
way to interfere with their religious opinions or practices 
connected therewith, however erroneous or false .... For 
the above reasons, I am of opinion that that portion of 
Common Law which declares gifts to superstitious uses 
'void, does not apply to the gifts of persons born and 
domiciled in Calcutta/* 

In England, devises of immoveable property for chari- Trust** 
iable purposes are void under the Mortmain Act/ This JJSm-ol 
Statute does not extend to India, as the object for which it p my, 
was passed was purely political “I conceive" said Grant, 

M, B,,- a that the object of the Statute of Mortmain was 
purely political, that it grew out of local circumstances, 
and was meant to have merely a local operation. It was 
passed to prevent what was deemed a public mischief, and 
not to regulate, as between ancestor and heir, the power of 
devising, or to prescribe, as between grantor and grantee, 
the forms of alienation. It is incidentally only, and with 
reference to a particular object, that the exercise of the 
owner's dominion over his property is abridged . . . Framed 
as the Mortmain Act is, I think it is quite inapplicable to 
Grenada, or to any other colony. In its causes, its objects, 

1 y Geo. II, c. 36. * Attorney-General t\ Sfcswarfc, 2 Met,, 101* 
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hKOTimv its provisions, Its qualifications, and its exceptions, it is a 
Xi L law wholly English, calculated for the purposes of local 
policy, complicated with local estahlishmcMts, an<l incapable 
without great incongruity in the effect, of being transferred 
as it stands into the code of any other country . 1 ' 1 

Persons governed by the English law in this country 
may, therefore, subject however to the provisions of the 
Succession Act/* create trusts of immoveable property for 
religious or charitable purpose#. 

Section 105 of that Act provides that— 

Belesis fo (i No nmn having a nephew or niece, or any neater relative, 
diantablJ^ s ' Jfl ^ }vdyo P owcr to bequeath my property to religious or chan- 
uses. table uses, except by a will executed not less than twelve months 
before Lis death, and deposited within six months from its execu¬ 
tion in some place provided by law for the safe custody of the 
wills of living persons/* 

And the following illustration is given :— 

u A having a nephew makes a bequest by a will not executed, 
nor deposited as required— 

For the relief of poor people ; 

For the maintenance of sick soldiers ; 

For the erect Ion or support of a hospital 5 

For the education and preferment of orphans ; 

For the - upper t of scholars ; 

For the erection or support of a school; 

For the building or repairs of a bridge; 

For the making of roads ; 

For the erection or support of a church j 

.For the repairs of a church j 

For the benefit of ministers of religion ; 

For the foundation or support of a public garden ; 

All these bequests are void/* 

Subject to the foregoing limitations, bequests of any 
property for charitable or religious purposes are valid. 

Charitable purposes are: the relief of aged and impotent 
parpens, people ; the maintenance of sick and maimed soldiers and 
poor'mariners ; schools of learning; free schools and scholars 
in universities ; the repair of bridges, ports, havens, cause¬ 
ways, churches, sea-banks, and highways ; the education 

1 And see Mayor of Lyons t\ East India Co,, I Moo. I. A-, J7G; Dasj 
Merrce* v, Co^ea, £ Hyde, 70 j Sarkiea u. Prosonnomoyee Doasae, I. L. B. f 
fJ Gila , 794 ; Atsap Cheali Neo r. Ong Cheng Neo. I. II. t 0 P. ill 38!. In 
Broughtoa v. Mereer p It B, Xj. It. 442, a ctevisa of ini moveable property 
to tru^teea in trust for hospital purposes* was supported m a charitable 
trust * 2£ of 
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and mmute*mnce of orphans; the relief, stock, or main ten- lecture 
a-nce of houses of correction ; the marriages of poor maids * XIf, 

the aid and help of young tradesmen, craftsmen, ami per- "~ 
sons decayed; and the relief or redemption of prisoners or 
captives. 1 * 3 

Besides these, gifts of personal property for the purpose Belief* 
of upholding the doctrines of.Dissenters of various deno- r' ur r oao& * 
minations^ Kdman Catholics* and Jews, 4 are valid* The 
gift may be either for the particular religious objector 
to a minister as such * So, gifts of funds to" be employed 
in the purchase of bibles and other religious books,* for 
keeping the chimes of a church in repair, for payments 
to be ma le to singers in the gallery of a churchy to build 
an organ gallery in a church* and to keep in repair and 
ornament a church/ 1 * * are gifts for charitable purposes, and 
valid. A gift of land or money for the purpose of building 
a church) or a house, or otherwise for the maintaining 
and propagating the worship of God, without more, will 
he considered as a gift for maintaining and propagating 
the established religion. But if it is clearly expressed, 
that the purpose is that of maintaining dissenting doc¬ 
trines, ho long ns they are not contrary to law, the Court 
will execute the trust according to the express intention. 10 

Gifts for the widows and children of seamen of a certain [n|sabitT 
port, 11 to the widows and orphans, 13 or poor inhabitants 13 mum par- 
of a certain parish, for the purpose of building and endowing h j^* r 
an almshoufe, 11 or hospital, 15 for the use of the inhabitants of p ac " 


1 48 Ellz.j c, 4. 

' Attorney*General v* Cock, 2 Yes,, 27'1 ; Shrewsbury v. Hornby, 
fi Rare, 406 ; Attorney-General v. Lawes, 8 Haro, 32 ; Thornton t>. Howe, 
8 Jur., N. S,. m ; i Wm, uud M. a, 18j 55 Ueo, III, c, 160. 

1 Walsh v. Gladstone. 1 Ph., 29G; 2 and 8 Will, IY, o, .115. 

J In, re Michel'* Trust. 28 Bvrv., 89 ; 8 and 9 Viet,, c, 50, s, 2. 

' A btorney-General v. L;wes, 8 Haro, 82 ; Thorn her p, Wilson, 3 Drew,, 
24o ■ 4 ihidi 850, 

d Attorney-General r. Stepney, 10 Yea,, 22. 

7 Tomer v> Ogdon, 1 Vox, 310. 

H A tin am r. Cole, G Bear., 353. 

* Hoare v. Osborne, L, lt„ 1 Eq. t 585. 

1(1 Attorney-General ?>, Pearson, ft Mer. ? 409. 

V' Cowell v. Attorney-General, B Mer., 48, 

J “ Attorney-General v. Comber, 2 B. and S. f 93 ; RnsseJI t% Kellett, 

3 9in. and G. f 261 ; Thompson v, Corby, 27 Re&v., 6i9. 

Attorney-General u. Clarke, AmbL, 422 ; Bishop of Hereford t\ 

Adams, 7 Yes., 324. 

u Attorney-General v. Tyndall l Eden, 207. 

I& Pelham f\ Anderdon, ibid; 296, 
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a certain town/ and for the Impro vement of a certain town * 
are gifts for charitable purposes. Such a gift as the lani> 
mentioned one will bo construed to mean improvements 
carried on under .statutory powers and not by private 
persons , 3 So, a gift for the benefit and advantage of the 
country* or a gift In exoneration of the national debt/ 
or for the assistance of literary persons who have not been 
successful in their career/ for the increase and encourage¬ 
ment of good servants/ for the release of debtors from 
prison/ and for the redemption of slaves/ are valid as gifts 
for charitable purposes. But a bequest for purchasing the 
discharge of poachers £ * committed to prison for nonpayment 
of fines, foes, grexpenses under the game laws/ was held to bo 
void, as encouraging offences and opposed to public policy * 10 
Again, gifts for the purpose of founding schools / 1 scholar¬ 
ships/* or lectureships / 3 for the benefit of a particular .col- 
lege / 1 for the advancement and propagation of education and 
learning in every part of the world / 6 are good charitable 
gifts. In Beaumont v. Oliver a 16 gifts to the Royal Society, 
which has for its object the improvement of natural know¬ 
ledge,. and the Royal geographical Society, the object of 
which is the improvement and diffusion of geographical 
knowledge, were held to be good. So gifts to the British 
Museum / 7 and for the purpose of establishing a perpetual 
botanical garden / 8 are gifts for charitable purpose^/* 

Tire gift must be for public purposes. Thus gifts for 
private purposes, such as keeping up a tomb ,* 0 a private 

I Jonas i?. William^ Aml\ t 651; Mitford r. ILjuoMs, I 3?h., ; 

Attorney-General v, Ba&hby, 24 Beav,, 29 D, 

* How bs a. Chapman, & Vee..* 542. ? Ibid* 

4 Nightingale r. Gkmlburu, 2 Ph. t 594. 

6 Rowland u. The Attorney- General, 3 Mer,, 684, 

* Thompson $?. Thompson, 1 Coll., 895* 

T Loscomt* , Wmtrlng-ham, 13 Beav* r 87. 

* Attorney-General n. Pninter-SLuners Co., 2 Cox, GL 

B Atboraey-General t\ The Ironmongers’ Co., 2 M. ixnd K n 576. 

10 Thrnpp v, Collett, 26 Beav., 125, 

II Attorney-General v, Bari of Lonsdale, 1 Sim., 105, 
n Hex Newman, Levina, 284. 

u Attorney-General v. Mai'garet and Regius, Professors, 1 Vern. s 64, 

14 Attorney-General v. Tailored, 1 Eden, 10 , 

11 Whicker 4 ?, Hume, 7 H, L C. f 124, w L. R. f 4 Ch., 300. 

lT The Trustees of the British Museum r. White, 2 S. and S V1 594* 

“ TovriiUy Bedw^Il, 6 Yca. f 194, 

J * See the Registration of Societies Act, XXI oi i860, and the Religious 
SooieticB Aofc, X of I860, jxtrt, Appendix, 
w Ant^ p. 49; and se& 1% ro Williams, L* R, } 5 Ch. Biv., 736 ; In vs 
Birkett. L. It,, 9 Ch, Div, ( 576. 
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tnua^Um, 1 for th© benefit of a private company^ or to ba Lirnma 
given in private charity 3 are void if they infringe the rule 
against perpetuities. 

A trust for charitable purposes must not be uncertain 
and indefinite/ Thus, a gift to executors, in trust to dispose 
Of it at their pleasure, either for charitable or public pur¬ 
poses, or to any person or persons, in such shares as they 
should think fit, is too general and undefined to be exe¬ 
cuted by the Court. 1 

In M or ice v. The Bishop of Durham? the leading ease M^rice ^ 
on the subject, a bequest in trust for such objects of bene- 
volence and liberality as the trustee in his own discretion 
should approve, was held to be void, ** That it is a trust, ” 
said Grant, M. R, “ unless it be of a charitable nature, too 
indefinite to be executed by this Court, has not been, ami 
cannot he, denied. There can be no trust over the exercise 
of which this Court will not assume a control; for an 
uncontrollable power of disposition would he ownership, 
and not trust. If there be a clear trust, but for uncertain 
objects, the property, that is the subject of the trust, is 
undisposed of; and the benefit of such trust must result 
t; those to whom the law gives the ownership in default 
of disposition by the former owner. But this doctrine 
does not hold good with regard to trusts for a charity. 

Every other trust must have a definite object. There must 
be somebody in whose favour the Court can decree per¬ 
formance. But it is now settled, upon authority which it 
is too late to controvert, that., where a charitable purpose 
is expressed, however general, the bequest shall not fail on 
account of the uncertainty of the object; hut the particu¬ 
lar mode of application will be directed by the King in 
some cases, in others by this Court, 

“ Then m this a.trust for charity ? Do purposes of liber¬ 
ality and benevolence mean the same as objects of charity I 
That word, in its widest sense, denotes all the good affec¬ 
tions men ought to bear toward* each other; in its most 
restricted and common sense, relief of the poor, in neither 
of these senses is it employed in this Court, Here its 

1 Thomson * + . Shake&pear, ID. F. J. t 390, 

* Attorney-General v Haberdashers Co , 1 M. and K., 420. 

1 Ommaney r. Kufeober, 1 T. and 11., 260. 

1 Vmy w. JamBon, 1 S, and 8,* 69 ; Fowler v, Fowler, 33 Be&v., 615 ; 
jft rfi Jarmoi/s Estate, Leavers e. Clayton, L, R. f 8 Ch, i>iv. 4 584. 

■ 9 Yes., :m 
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LswTmtjD signiScatioii is deriv ed chiefly from the. Statute of Elizabeth 
(43 EJias., c T 4?). Those purposes are considered charitable 
which that Statute enumerates, or which by analogies are 
deemed within its spirit and intendment; and to some 
such purpose eveiy bequest to charity generally shall be 
applied. But it is clear, liberality and bone vole iico can 
liisd numberless objects not included m that Statute in the 
largest construction of it The use of the word 1 chari¬ 
table* seems to have been purposely avoided in this will, in 
order to leave the Bishop the most unrestrained discretion. 
Supposing the uncertainty to be no objection to its vali- 
difcy* could it be contended to be an abuse of the trust 
to employ this fund upon objects which all mankind 
would allow to be objects of liberality and Ixmev Imiee, 
though not to be said, in the language of this Court, to be 
"objects also of charity? By what rule of construction 
could it be said, all objects of liberality and benevolence are 
excluded which do not fall within the Statute of Elizabeth ? 
The question is, not whether be may not apply it upon 

S oses strictly charitable, but whether lie is bound so to 
y it? I am not aware of any case in which the 
bequest has been held charitable, where the testator lias 
not used that word to denote bis general purpose* which 
this Court has determined to be charitable in its nature- 3 * 1 

In Johns!cm y. Swann? Jemmit v. Verrilf Waldo v. 
Ooleyf and Horde v. The Earl of Suffolk * vagtic bequests 
vm'o upheld- But with regard to these cases Lord 
Ootf.eifliam, L. G, in Ellis v. Selin/* said: Johnston v 
Sv*ann and Jemraii y. Vervil are directly at variance 
with the other cases on the same subject, Waldo v. Coley 
was determined before the decision, that a private charity 
could not he carried into effect by this Court; 7 that explains 
the case, and reconciles it with the other eases. In Horde 
v. The Earl of Suffolk t Sir John Leach took no notice of 
th e objection that a pri vate charity could not be carried into 
effect, although that objection appears to have been urged” 
of S oncer- ® oa gift to a corporation (t for a purpose” where no pur- 

ui:ity L poso is expressed, is void for uncertainty^ Where a testator 

1 Ami pee Willi am wy. Kershaw, 5 U, and F., Ill t EUls v. Selby, I M. 
imrfO,, 286. 

I Alu! >., m 00- 1G Yes,, 20G, * 1 M. and C, T 21*2. 

* 3 M. mid E,, m. 7 See ante, p* 8G4. 

Corporation of Gloucester v. Oaboin, 1 H P L. C., 272; S. C„ nom. Mayor 
of Gloucester r, Wood, 3 Ilare, 131 
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bequeathed a sum of money to the trustees of a chapel 
" fca be appropriated according to statement appended;' and 
.no statement was appended, it was held, that the Court 
could not presume a charitable object in the Bequest; and 
if not charitable, the object was so inde finite that the gift 
must tail . 1 But a bequest for such charities and other pub¬ 
lic purposes as lawfully might be H in a certain parish,” is 
good, it being a gift to trustees to be laid out in charities 
for the benefit of the parish . 2 

Parol evidence is admissible to explain a latent ambi¬ 
guity in the description of a charity in a will . 3 

In construing a will containing charitable bequests, the 
Court must not lean to the side of avoiding the will in 
order to gain money for the family, nor, on the other hand, 
strain to support the will to gain money for the charity . 4 
But when a charitable bequest is capable of two construc¬ 
tions, one of which would make it void, and the other which 
wo dd render it effectual, the latter must be adopted . 5 

In construing a will relating to a charity of great anti¬ 
quity, contemporaneous usage may he referred to. fi 

If a testator has manifested a general in ten Iron to give 
to charity, the failure of the particular mode in which the 
charity is to ho effectuated will not destroy the charity; 
but the Court wilt substitute another mode of devoting the 
property to charitable purposes, though the formal inten¬ 
tion ns to the mode cannot Be accomplished, or, a* it is 
called, will execute the testators intention cy prh , and for 
this purpose will direct a scheme to be framed, 7 The doc¬ 
trine of cy pres means, that where there is a general chari¬ 
table purpose for an object mentioned by a testator of such 
a kina that the Court can satis iy itself that some other 
object can be found in a reasonable degree nearly answer¬ 
ing such charitable purpose, then there shall be an applica¬ 
tion in favour of that object 8 The jurisdiction of the Court 
to act on the cy pres doctrine upon the failure of a specific 
charitable bequest arises whether the residue be given to 

; Aston v. Wnod, Ei. ll t . ft E<j., 4VX 

* Duhui Miiodei mott, L. ft., 3 Ch., G7G ; and see Pocock v. Attorney- 
Generai, L. EL, $ Oh* Div., 342. 

;i In r*' Kil vert’s Trusts, L, R, 12 £<].. i33 : ib», 7 Ch , 170. 

* Dolan v- Macdeimott, L. B>, 3 Oh.. B78, per Lord Cairns. 

Bruce v, The Presbytery of Deer. L. It., I Sc. App. p vti« 

c Afctoxucy-O ctui rft 1 v. Sidney Sussex College, L, 1L. 4 Ch., 722. 

* Vtoggridge v. TbMkwell, 7 Yen., B9. 

* Russell v. Kcdletc, B Sue* and G., 264, jwr Stuart, Y,C. 


<SL 


Lboturki 

XIL 


Principles 
of cuhecru* 
log will. 


Cy pi'tu. 


- 



358 



ALTERING SCHEME OF CHARITY, 


Lkctuei? 
XIL 


Alter? flg 
scheme. 


Gift for 
charitable 
purports 
generally. 


Particular 
purpose 
IrU Hlg, 
whet© gift 
is to 
charity 
generally. 


charity or not, unless upon the construction of the will a 
direction can be implied that the bequest, if it fails, should 
go to the residue. 1 

The Court has power to alter from time to time the 
scheme of a charity which has been settled by a previous 
decree of the Court, if the circumstances require it * But 
the Court will not subsequently change the application, 
even to a purpose'identicsd with its original object, unless 
satisfied that the proposed application will be as beneficial 
as the existing one,- Apparently, when a scheme has once 
been settled fur the application of a charitable fund, an 
alteration in it can only be made with the consent of the 
persons authorized to act under h, 539 of the Civil Proce¬ 
dure Code, 4 

A trust for “ charitable and pious uses” generally/ 5 or 
“to and amongst the different institutions/ to which be¬ 
quests have been given ; “ or to any other religious institu¬ 
tion as iny trustees may think proper/ 1 ® or for fi the poor,” 7 
is good. Where a testator directed the residue of his per¬ 
sonal estate to ho divided for certain charitable purposes 
mentioned by him, “and other charitable purposes as I do 
intend to name hereafter/ 1 and died without naming any 
other charitable purposes, it was held, that there was a 
disposition of the residue in favour of charity, to be carried 
into effect by the Court, having regard to the objects parti¬ 
cularly pointed out by the Court. 8 

Where a charitable gift is made for particular pur¬ 
poses which fail, and the gift is to charity generally, 
the Court will execute the intention of the donor cy pvis, 
“When/ 1 said Lord Brougham® “a testator gives one 
charitable fund to three several classes of objects, unless 
he excludes by most express provisions the application 
of one portion to the purpose to which the others are 
destined, it is clear that the Court may thus execute his 
intention in the event of an impossibility of applying 
that portion to its original destination. The character 


* Mayor of Lyons «. The Advocate-General of Bengal, L. It, 3 L A*, 32, 

- Attorney-General i>, St John’* Hospital, L, H.. I Oh,. M2, 

8 Attorney-General v. Stewart, L. R., 14 Eq, t IT, 

4 Ibid. £ Attorney-Geaeral i\ He nick, A mb., 713* 

e Wilkinson r, Lindgren t L. R, o Oh., 570. 

? Attorney-General *\ Baric©, cited Amhl., 422, 

8 Wills v\ Farmer, J Mer., 55, S#c Uangabai v That a Mulla 1 Bom. 
O C, 71, 

c Attorney-General i\ The Ironmongers Co, t 2 M, & K. t 680. 
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of charity is impressed on the whole fund; there is good Lmjtohh 
sense in presuming that, bad the testator known that yA 
one object was to fail, ho would have given its appro¬ 
priated fund to the increase of the funds destined to the 
other objects of his bounty; and there is convenience in 
acting as he would himself have done. This is the foun¬ 
dation of the doctrine of cy prte.” And, therefore, gifts to 
charities which have ceased to exist at the time of the 
testator’s death, 1 or subsequently fail by reason of the 
objects of the bounty no longer existing, as where a fund 
was given for ransoming British slaves in Turkey and 
Barbary, i will be administered cy pres? So, if a sum is Part ion Jar 
devoted to a charitable purpose, but the particular charity chm-ity .jot 
to be benefited is not so described as that it can be aseer- sc ' 
fanne d, the Court will direct it to ho applied to a charity 
of a similar nature. 1 Again, where a testator gives a sum 
of stock to trustees, and shows a clear intention to dispose 
of the whole of the dividends for the benefit of charitable 
institutions, and does in fact specify some of them and 
the yearly sums to be paid to them, but leaves blanks for 
the names of others and for the sums to be paid to them, 
the Court will carry out the testator’s intention cy prh, and 
will frame a scheme for the application of the remaining 
dividends. 8 Where property was given to the Kent 
County Hospital, and there was no hospital having pre¬ 
cisely’that name, it was held, that a general hospital 
must be presumed to have been intended, and the Kent 
County Ophthalmic Hospital could not take the legacy; but 
that it must be divided between two hospitals which to¬ 
gether supplied the place of a general county hospital. ' 

In the foregoing cases, the gifts were to charities gener- ^“ t roo( 
ally, the fund "had the character of charity impressed upon where no 
it, and the Court, therefore, carried out the general inteu- 
tion of the testator. But there is another class of cases eb °i t? 
■where the testator has not shown an intention to give to g«u*sUy. 
charity generally, but only to benefit some particular 
charity. And if such object fails, the lund wilt not be 


' Hay ter v. Trego, 6 Rubb., 1.13; Marsh i’. Attorney-General, 2 J. A 
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Lrcttwh; applied cy pres, but there will be an intestacy, ami it will 
*• fall into the residue. “Now,” said Kindarsloy, V. C., 1 
“there is a distinction well settled by the authorities. 
There is one class of eases, in which there is a gift to 
charity generally, indicative of a general charitable pur¬ 
pose, and pointing out the mode of carrying it into < Tech; 
if that mode fails, the Court says the general purpose of 
charity shall be carried out. There is another class in 
which the testator shows an intention not of general 
charity, but to give to some particular institution ; and 
then if it fails, because there is no such institution, the 
gift does not go to charity generally.” 2 

Again, if the Court has no power to enforce the execution 
of the proposed trust, nor to settle a scheme for the admi¬ 
nistration of die charity cy pris, there will be an intes¬ 
tacy. and the fund will tall into the residue. Thus, where 
a testator gave certain funds to the President and Vice- 
President of the United States, and the Governor of Penn¬ 
sylvania, upon trust, to build and endow a college for the 
instruction of youth in the State of Pennsylvania, and 
directed that moral philosophy should be taught therein, 
and a professor should be engaged to inculcate and advocate 
the natural rights of the black people of every climo and 
country until they be restored to an equality of rights 
with their white brethren throughout the Union, and the 
trustees disclaimed the gift, it was held that the trust failed. 3 

A friendly society is not a charitable institution, and 
therefore the doctrine of c.yprda will not, on the society 
being voluntarily dissolved, be applied to a bequest made 
to it in aid of its funds; blit the same will tall into the 
testator’s residuary estate. 4 

Apportion- ^ a * uu< * \ s g iven .to trustees upon trust to divide 
mvMi ol between certain charities and legatees, and the trustees do 

fund. no t apportion it as directed, the Court will divide it between 
the charities and legatees equally, on the principle that 
‘equality is equity.' s In Down x. Won-all* a testator 

1 Clark v. Taylor, 1 Drear*, 644* 

? See at™ Cherry i*. Mott, I AL and Cr,* 123 j Russell i\ Kelletfc, 

3 Situ and Q., 264 ; La og ford v, Gowlaml, 3 GifL* 627 ; IFink r. Attorney- 
General, L, IL, Eq>, 621 ; ClephAtie v. The Lord Provost of Edinburgh. 

Xj, E,, 1 So. Apr*., 417 ; In re Afaguire, L. 11, 9 Ecu, G33. 

3 New * t Bonaker, L. B*, 4 655, 

4 Tit re Clark's Trust, L* It., 1 Cfa* Di y., 437, 

* Boy ley r. Doyley ami Attorney* General Dovloy, 1 Ves. , 5$ (n) ; Izod 
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gave a fund to trustees, upon trust, to settle such part at 
their discretion either for pious and charitable purposes 
or otherwise for the benefit of the testator's sister and her 
children ; and it was held, that this was a personal trust 
which a representative of the surviving trustee could not 
execute, and that a sum which remained at the decease 
of the surviving trustee, and which had not been applied 
mhe to charitable purposes or for the benefit of the 
testator’s sister and her children, was undisposed of, and 
belonged to the testator's next-of-kin. The ease, apparent¬ 
ly, coiidiets with those referred to above. But In tSaias- 
bury v. Banter > l Wood, V. Cf> pointed out that the case 
was distinguishable, saying, * f It is one thing to direct a 
trustee to give a part of a fund to one set of objects, and 
the remainder to another, and if is a distinct thing to direct 
him to give ‘either 1 to one set of objects, f or 1 to another. 
Down v. }Vo mill was a case of the latter description. 
There the trustees could give all to ei ther of the objects , 
This is a ease of the former description. Here the trustee 
was bound to give a part to each." 

Where a single fund is given for several charitable 
objects, and one of them is bad, the principle on which 
the Court acts is, that if it can be ascertained what are the 
proper proportions to be attributed to the several objects, 
it directs an inquiry on the subject; but if from the nature 
of the gift it appears impracticable to fix the proportions, 
the Court divides the fund equally between the different 
objects, 2 So, if a fund is given to be applied to certain 
chan table objects in certain proportions and the value of 
the property increases, the accretions will be apportioned 
among the different objects of the charity pro raid? 

If property is given for the benefit of a particular 
charity, and subsequently the charily is severed^ as in the 
case of a gift lor the repairs of a church in a particular 
parish, which is afterwards divided into two parishes, the 
gift cannot be apportioned, 4 

Where a fund is given for charitable purposes with a 
gift over in ease any of the purposes should be void or 
tail, the gilt over m good. 5 

1 3 K & J. T 5$9, 3 Hears v* Oebome, L. B,, 1 Eq., GS8, 

5 Attorney-General Merchant L. it.. 8 Eq„ 42 L 
* U r< Church Estate Charity Wadsworth, L. K,, ci Clu, 296* 
s I>e Themmiuca v, Be BonnestaL 5 Kusii. r ; HuLlt\ Warren, 9 EL 
L. C„ 420* 
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A gift to a charity in a foreign country is good, though 
the Court cannot see to the administration of the charity. 1 
fn Milford v. Reynolds? a testator bequeathe! the residue 
of his estate “ to the Government of Bengal, to be applied 
to charitable, beneficial, and public works, at ami in the 
city of Dacca in Bengal, for the exclusive benefit of the 
native inhabitants, in such manner as they and the Govern¬ 
ment might regard as most conclusive to that end, 1 and it 
was hold that tire bequest was {good. 

The Court has, in- the ease of charities, jurisdiction to 
redress a breach of trust, where the object* of_ the founder 
have been prevented or neglected. It has a iso authority 
to direct a scheme in order to enforce the more complete 
attainment of those objects. It has power and authority, 
when liie objects contemplated by the founder cannot be 
carried into effect, to direct the application of the revenues 
of the charity to promote objects in accordance with the 
spirit of the' original foundation the actual compliance 
with which has become impossible. But it has no autho¬ 
rity to vary the original foundation and to apply the 
charity estates in a manner which .it conceives to be more 
beneficial to the public, or even such as the Court may 
surmise that the founder would himself have contemplated 
could he have foreseen the changes which have taken 
place by the lapse of time.* For instance, a fund given 
for purpose of establishing a hospital in a particular towu 
cannot be applied towards lighting and paving the town/' 
So a gift to the poor of a certain parish cannot be given 
to the poor of another parish. 5 But a gift" for tire relief 
of tbo pour” may be applied to building a scW.house and 
educatino 1 the poor of the parish, 1 ’or in aid ,.ol the pooi rates, 
and so in relief of the parish. 7 So, a gift to be applied 
towards finding a schoolmaster, and for the pains ot such 
master, may be applied towards rebuilding and repairing the 
schoolroom ami school bo use, because these are necessary . h 
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In England, if the trustees of a charity are guilty of a 
breach of trust, the inode of obtaining redress is byway 
of information in the name of the Attorney-General at the 
instance of some person who is called a * relator/ The 
sovereign is parens pairing and it is the duly of the 
Attorney-General to see .hat justice is administered to every 
subject. Relators need not be personally interested. They 
are required merely because the Attorn ey ~Gonered , pro** 
secuting a suit in the name of iho Crown, would not be 
liable to costs, and unless some persons were made res¬ 
ponsible, proceedings might be instituted very oppressive 
to individuals, 1 

In this country the mode of redress is regulated by the 
Civil Procedure Code, 2 which contains the following 
pro visions r— 

u In case of any alleged breach of any express or construc¬ 
tive trust created for public charitable purposes, or whenever the 
direction of the Court is deemed necessary for the admin j at ration 
of any such trust, the Advocate General noting ex or two 

or more persons having a direct interest in the trust, and 
having obtained the consent in writing of the Advocate-General, 
may institute n. suit in the High Court or the District Court 
vdthin the local limits of whose civil jurisdiction the whole or 
any part of the subject-matter of the trust is situate, to obtain a 
decree 

(a) appointing new trustees of the charity ; 

(b) vesting any property in the trustees of the charity ; 

(rr) declaring the proportions in. which its objects are entitled ; 

(d) authorizing the whole or any part of its property to be let, 
sold, mor t gaged, or exchanged ; 

(e) settling a scheme for its management; or granting such 
further or other relief as the nature of the case may require* 

The powers conferred by this section on the Advocntu-Gciieral 
may, outside the Presidency-towns, he exercised also by the 
Collector or by such officer as the Local Government may appoint 
in this behalf.” 

Tire Advocate-General is not a necessary party to a suit 
brought by the managers of the temples and endowments 
of a particular sect, to have a will bequeathing property 
fhi the purposes of the temples and endowments construed, 
for a declaration of the plaintiffs rights, and to have 

1 Levin, 7th Edn. f TOO. 

* Act X vf im, & KW,' m amended by Act XII of W$ t £2. 
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Lbctttbb property dedicated by the will to religious purposes ascer- 
XTt, taineil and secured, though it is' desirable that such suits 
should be brought only with his consent or by leave of 
the Court. 1 

Worshippers or devotees of an idol arc entitled to bring 
a suit, complaining of a breach of trust with reference to 
the funds or property belonging to the idol or appendant 
to its temple. But it'is doubtful whether this section is 
applicable to the devadhhi of an idol or temple, dedicated 
merely to the purposes of such idol or to tripled 
The representatives of a testator who has created trusts 
for religious or charitable purposes, in which the repre¬ 
sentatives are not personally interested, may institute 
proceedings to have abuses in the trust rectified, there 
being no officer in this country who has such power of 
enforcing the due administration of religious or charitable 
trusts by information at the relation of some private indi¬ 
vidual as is possessed by the Attomey-G-eneral in England." 
Such a suit should not be admitted unless the plaintiff 
gives security for costs.'* 

" 'p],c Vatitndar Joshi of a village has the right to recover 
pecuniary damages from a person who has intruded upon 
his office and received fees properly payable to him. But 
the Court will not grant any injunction against such 
intruder, which would have the effect of forcing upon any 
section of the community the services of a priest whom 
they are unwilling to recognize, and forbidding them to em¬ 
ploy n. priest whom they are willing to recognize, and 
forbidding them to employ a priest whoso ministrations 
they desire.® 

iintsmv Trustees of charities must account in the same manner 
of mis:™ as ordinary trustees. Limitation will not run against them 
to account. p 1R case of an express trust. 11 But the misapplication 
of the funds may have been going on a great length of 
time, and then the Court may set a limit to tin; period over 
which the account is to be taken. " It does not follow,” 


1 Panoboowrle Mull «. Claim tool all. 1. L R., 3 Cs1o.,f>(i3 Sw »*» 
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said Sir T. Plunier, M. R., 1 "that relief will he given after a Lf/tvse 
^ xoat length of time,, it being the constant course of Courts 
of Equity to discourage stale demands. Even in cases 
of fraud, in which, if recent, there would have been no 
doubt, lapse of time has induced tbe Courts to refuse tbeir 
interference. In case of charities, this principle lias often 
been acted on when there has been a long period during 
which a party has, under an innocent mistake, misapplied 
a fund from the laches and neglect of others,™that is, from 
no one of the public setting him right; and when the 
accounts have in consequence become entangled, the Court, 
under its general discretion, considering the enormous 
expense of the enquiries, the great hardship of catling upon 
representatives to refund what families have spent, acting 
upon the notion of its being their property, has been in the 
habit, while giving relief, of fixing a period to the account.” 

Contemporaneous usage may be referred to, and the 
Court will not assume a long series of breaches of trust 
to have been committed* 

If the trustees have been acting under a mistake, the 
Court will not call back any disbursements made before 
the commencement of the proceedings, or before the trustees 
had notice that their dealings were to be examined into, 4 

If tbe instrument creating a charitable trust does not New trus- 
contain provisions for the appointment of new trustees, ,lLJ> 
the Court will direct an inquiry as to who are proper 
persons to be appointed, and will make the appointment 

The " Religious Societies Act of 1880 ”® provides/ that New fm- 
“ when any body of persons associated for the purpose o! j nr 
maintaining religions worship has acquired, or hereafter iimimbn- 
shall acquire, any property, and such property has been, or 
hereafter shall be, vested in trustees in trust for such body, ship, 
and it becomes necessary to appoint a new trustee in the 
place of, or in addition to, any such trustee or any trustee 
appointed in the manner hereinafter prescribed, mid no 
manner of appointing such new trustee is prescribed by 
any instrument by which it was so vested, or by which the 
trusts on. which it is held have been declared, or such new 

' Attorney General r. Mayor of Exeter, Jaw, 448. 

,J Aiborney-Genera! u* Sidney Subscx College, L. It.* 1 Oh,, 722. 
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Lmtvm trustee cannot for any reason be appointed in the manner 
xii. cij prescribed, such new trustee may be appohtted in such 
~ manner as may be agreed upon by such body, or by a 
majority of not. Josh than two-thirds of the - members of 
such body actually present at the meeting at which the 
appointment is made” 

lUmn rnn- Section 3 provides, that the appointment shall be record* 

of up- \n a memorandum under the hand of the Chairman, and 

poiiitinsnti * , > 

registered. 

Section 4 provides, that “ when any new trustees have 
been appointed, whether in the manner prescribed by any 
such instrument as aforesaid, or in ihe maimer hereinbefore 
provided, the property subject to the trust shall forthwith, 
notwithstanding any tiling contained in any snob instru¬ 
ment, become vested, without any conveyance or other 
assurance, in such new trustees and the old continuing 
tmstees joi 11 1 iy, or if tbere are no old conf imiiiig trustees, 
in such new trustees solely, upon the same trusts and with 
and subject to the same powers and provisions, as it was 
vested in the old trustees/' And s. 5 saves any existing 
modes of appointment and conveyance. 

Tlie Official Trustees" Act 1 provides, that “ if any person 
shall be about to grant, assign, or settle any properly, 
moveable or immoveable, of what nature or kind soever, 
upon or subject to any trust, whether for a charitable pur¬ 
pose or otherwise, it shall he lawful for such person, with 
the consent, of the Official Trustee, to appoint him, by the 
deed creating the trust, to be the trustee of such settle* 
laent; and upon such appointment the property so granted, 
assigned, or settled shall vest in such officer and his sue 
csessors in office, and shall be held by him and them upon 
the trust declared and contained iu the said deed. Pro¬ 
vided always, that the consent of the Official Trustee shall 
be recited in the said deed, and that the deed shall be duly 
executed by the Official Trustee: provided also, that no 
trust for any religious purpose shall ever be held by the 
Official Trustee, under this or any other section of this 
Act/' 

And s. 10 of the Act provides, that “if any property 
is subject to a trust, whether for a charitable purpose 
or otherwise, and there shall be ho trustee willing to act or 
capable of acting in the trusts thereof, who is within thy 
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local limits of the onlicaty or extaSaonlinary original civil lecreiw 
jurisdiction of the High Court, or if property is subject to 
a trust, and all the trustees, or the surviving or continuing 
trustee, and all the persons beneficially interested in the 
said trust shall be desirous that the Official Trustee shall be 
appointed in tbe room of such trustees or trustee, then, and 
in any such case, it shall be lawful for tire High Court, on 
petition, and with the consent of the Official Trustee, to 
appoint the Official Trustee to be the trustee of such pro¬ 
perty ; and upon such appointment such property shall 
vost'in the Official Trustee and his successors in office, and 
shall be held by him and them upon the same trusts as the 
same were held previous to such appointment. ’ 

Section 45 of the Trustee Act* provides, that, in cases Vesting 
to which English law is applicable, ‘it shall bo lawful 
for the High Court to exorcise the powers herein conferred cbimty. 
for the purpose of vesting any immoveable property * stock, 
Government securities, or thing in action, in the trustee or 
trustees of any charity or society, over which charity or 
society the High Court w.mhl have jurisdiction upon suit 
duly instituted, whether such trustee or trustees shall have 
been duly appointed by any power contained in any deed 
or instrument, or by the decree of the said Court, or by 
order made upon a petition to the said Court, 

When a charity lias been established by charter, the victors, 
visitors are the founder and his heirs* and tailing them, 


the Crown. 3 

it is the duty of the visitors to regulate and control the controiih^ 
management of the charity. And with this duty tho lf ' 

Court will not interfere, though it will interfere with the 
management of the revenues of the charity, I here is 
nothing better established* said Lord Commissioner Lyre, 

« than that this Court does not entertain a general jurisdic¬ 
tion or regulate and control charities established by charter. 

There the establishment is fixed and determined; and the 
Court has no power to vary it. 11 the governors estab¬ 
lished for the regulation of it are not those who have 
the management of the revenue, this Court has no 
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Lectcbe jurisdiction ; and if it m ever so much abused, ns far aa 
respects the jurisdiction of this Court, it is without remedy ; 
but if those established as governors have also the manage¬ 
ment of the revenues, this Court does assume a juris* 
diction of necessity, so far as they are to be considered 
as trustees of the re venue. The result is, this Court must 
not hastily take upon itself to interfere with those who 
have by charter, or by Act of Parliament, the whole control 
over the charity. But where, having also the manage¬ 
ment of the revenues, they are' abusing their trusty the 
Court has jurisdiction /' 1 “ As to the revenue it is quite 
clear/' said Lord Eldon , 3 “ that where there is a local 
visitor as to the conduct and management of the school 
if In the original instrument a trust is expressed as to the 
application of the revenue, this Court lias jurisdiction to 
compel a due application *- 8 " Where there is a clem- and dis¬ 
tinct trust/' said Romiliy, M. R/ if this Court administers 
and enforces it as nmch where there is a visitor as where 
there is none. This is clear, both on principle and autho¬ 
rity. The visitor has a common law office and common 
law duties to perform, and does not superintend the per¬ 
formance of the trust which belongs to the various officers 
winch lit! may take care to see are properly kept up and 
appointed. It is the duty of the Court to see that the 
trusts are properly performed, notwithstanding that there 
may be a special or a general visitor/' 

SuW^ieat }t a subsequent donor gives property to the charity 
gtfu without a declaration of aspecial trust, it will fall under 
the general Statutes and rules of the charity, and be regu¬ 
lated with the rest of its property , 5 
VmchtetT The rule that a purchaser without notice from a pur- 
withoiit chaser with notice of a breach of trust is not liable, does 
not apply * Q the case of a charity, and in such a case the 
wiunajuce. purchaser is hound by the claim of the charity* In other 
respects the principles of equity as to the doctrine of 
notice are applicable to charities in the same maimer as 
between private persons. - 


1 And see At&rney-General r Magdale^ College. 10 Boav., 402 ; Attor¬ 
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Trustees of charities in England could not, before the Lecture 
restrictions which have been imposed upon them by Sta- , i r ' 
tute, have made an absolute disposition of the trust-estate. AHecmtton 
But there was no positive rule, that in no instance could 
an absolute disposition be made, for then the Court itself 
could not have authorized such an act—a jurisdiction 
which it is acknowledged has, from time to time, been 
exercised in special cases. “I do not doubt,” said Wigram, 

Y. CV “of the existence of this power in the Court: the 
trustees have the power to sell at law, they can convey 
the legal estate, but it is only a Court of Equity that can 
recall the property, and if that Court should sanction a 
sale, it would be bound to protect the purchaser, lhe 
true principle was, that an absolute disposition, was then 
only to be considered a breach of trust when the proceed- 
ing was inconsistent with a provident administration of 
the estate for the benefit of the charity. And the trans¬ 
action was strongly assumed to be improvident as against a 
purchaser until he had established the contrary/ Ihe 
principles above stated apply here, as the Charity Acts are 
not extended to this country. 

Among Hindus, property of every kind may be dedicated Iteiigfoat 
to religious and charitable purposes, whether by gilt inter arming 
yi*& 08 t or by will ^ and such dedications ot property do not Hindus* 
require the assent of the State . 1 * * 4 * * .Except in families governed 
by the Mitakshara law, there is no limit to the amount of 
property which may he dedicated , in one case all the t&mily 
property was permitted to be applied to the support and 
worship of the family idol* According to Hindu law 
jfcis current in Bengal, the gift ot joint and undivided 
property for religious and charitable purposes to the extent 
of the donor's share is valid , 0 And under the Mifcak- 
shara law, a father may give a small portion of the ances¬ 
tral estate for pious purposes without the consent o± the 
sons , 7 


1 A ttorney-General t\ Mayor of Xewark. 1 Hare. 400. 

3 See LeuiOt 7th Edn,. 41)1, _ _ 

* Mavu: ,$ 350 : and see Uambcnoo Mull ids v- Eamgopal Mullie^ 1 Jta*, 
245 ; Soimtim Bysack v. S, M. Jitggat Bound rce Dosses, 8 Moo, L 

A.. 66. 

4 Jngefot M oh ini Xtossee r* 3i* B, Sokboe Money Doj^boo, 14 Moo, 
L A., 302. , 

s RjdhabiillubTagore r. OopeeMobtm Tagore, 1 Motleys Dig., 

41 KoTnlolcttOt Glmal t\ Ram Hurroe ffund Grwnw. 4 Set, UMt 

* tiopai Ch&iid Paudc 0 . Babti Kumvar Bingh, 5 bet, 24. 
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GIFT MUST BE rFRT.VTN. 

A gift to charitable or religious purposes forms an excep¬ 
tion to the general rule against perpetuities. ff It being 
assumed to he a principle of Hindu law that a gift can ho 
made to an idol, which is a mput mortwum nnd incapable 
of alienating, that principle cannot be broken in upon by 
engrafting upon it the English law of perpetuities." * But 
the rule against perpetuities cannot be avoided by means of 
a colourable gift to an idol, Tims, where a Hindu, by will, 
devised certain property consisting of a family dwelling- 
house and land, to trustees for ever, for the residence, main¬ 
tenance, and performance of the worship of certain family 
idols, and appointed Ilia sons and their descendants in the 
strict male line to bo sebaits of the idols for ever, making 
provision for their residence in the family dwellinghouse ; 
and the will also contained a clause restraining any' parti¬ 
tion, division, or alienation of the property so dedicated to 
the worship of the idols ; and the testator appointed the 
trustees executors of Ilia will, and by a codicil bequeathed 
certain legacies to various members of his family,—itj was 
held* that the devise to idols was void and inoperative, as 
being a settlement in perpetuity on Urn male descendants 
of the testator, and for their use, and not a real dedication 
for the worship of the idols . 3 

The principle of English law* that a gift for chari¬ 
table or religious purposes must be certain , 3 applies in con- 
*vtruing the will of a Hindu. Where a testator by his 
will directed follows :—■“ I do hereby direct my 
trustee to feed the really needy and poor at Hopee- 
nathjee out of a separate expense out of my estate, to 
be contributed to the worship of Luckheejpn&rdunjee, my 
ancestral goddess : I do direct my trustee to spend suit¬ 
able Sums for the annual shradhs, or anniversaries, of my 
father, mother, and grandfather, as well as of myself after 
my demise ; for the performance of the ceremonies and the 
feeding of the Brahmins ami the poor; to spend suitable 
sums for the annual contribution and gifts to t he Brahmins, 
pundits holding toll# for learning in the country at the 
time of the Doorga Poojah ; to spend suitable sums for the 

1 Kumar a Mima, Krishna Deb T 2 B, L. It., O. 0., 4 7,ptr Markby, J. See 
also J atindra JUohnti Tagore Gauietidra Mohan To gore, 9 15. Jj. R M 377 j 
Kristmaraiuim Dnni u f Aimndnkrifilmri Boea,4 B, L, H.,0. C.,331; Rajen* 
der Butt v. Sham Ckund Mltfcer, I. L. R., it Calc.. 100. 

s Promotho Bo?soe tr, lUdlikn Petftnnd Duct, 14 B. L, R, f 175 ; and see 
Chundramonoy Dome v. Motilal Mullich, p Calo. s 406 

s Stu afitt, p, 355. 
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perusal of Moliabarat arid Pooran, and for the prayer of hsArtmij 
God during the month of {Car tick; should there be any Xl1 - 
surplus after the above expenditure, then I do direct my 
trustee to spml the said .surplus in the contribution 
towards the marriage of the daughters of the poor in my 
class and of the poor Brahmins, and towards the education 
of the sons of the poor amongst my class, and of the poor 
Brahmins, and other respectable caste*, as my trustee will 
think rit to comply/ 1 —it was held to bo doubtful whether 
the bequests to pandits holding tolls and for the reading of 
the Mohabanifc and Poor an and for prayer to God were 
valid* 1 

Section 105 of the Indian Succession Act, which imposes Gifts to re- 
ceruin restrictions on gifts for religious and charitable 
purposes/ 4 does not extend to Hindus, But the 4t Qudh by 
Estates Act, 1869/* 3 limits, to a certain extent, the powers 
of tahiqdars or grantees In Qudh of disposing of their 
property for charitable purposes* Section 18 provides, 
that no taluqdar or grantee, and no heir or legatee of a 
taluqdar or grantee, shall have power to give his estate, 
or any portion thereof or interest therein, to religion or 
charitable uses except by an instrument- of gift executed 
not less than three mouthy before his death, and subject to 
the provisions contained in s. 17* 

And s, 20 of the same Act provides,that “no taluq¬ 
dar or grantee, and no heir or legatee of a taluqdar or 
grantee, having a child* parent, brother, unmarried sister, 
or a nephew, being the naturally-born son of a brother of 
such taluqdar or grantee, heir or legatee, shall have power 
to bequeath his estate or any part thereof, or any interest 
therein, exceeding in amount or value the. sum of two 
thousand rupees, to religious or charitable rises, except by 
a will executed nob less than three months before his 
death, and registered within one month from the date of 
its execution. 5 ' 

“ As an idol cannot itself hold lands, the practice is to Tenure in 
vest the lands in a trustee for the religions purpose, or to' inmee - 
impose upon the holder of the lands a trust to defray 
the expense of the worship. 4 Sometimes the donor is 
himself the trustee- Such a trust is of course valid, if 


1 Dwatka Nath By sack t. Burroda Persutid Byasck, I* L. E.,4 Gale*, 443^ 

Bm alto G&iijflttbai t\ TJiava Mullii r 1 Bom*, 0 O,* 7L 

3 ant#, p 352* 1 AH T of I SHE 1 . 

4 See JKumlak^ut Ghosal «•* iiam Hunce Nund Gruiooo, 4 Sel, ISM?. 
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Lecture perfectly created, though, being voluntary, the donor can- 
^ ^ not be compelled to carry it out if he has left it imperfect. 1 
But the effect of the transaction will differ materially, 
according as the property is absolutely given for the reli¬ 
gious object or merely burthen ed with a trust for its 
support. And there will be a further difference where 
the trust is only an apparent, and not a real one, and 
where it creates no rights in any ono excerpt the holder of 
the fund /' 2 

Tnut im- ** The last case arises where the founder applies his own 

pet lees. property to the creation of a pagoda, or any other religious 

or charitable foundation, keeping the property itself, and 
the control over i t, absolutely in bis own hands. The com¬ 
munity may be greatly benefited by this arrangement 
bo long as it lasts, but its continuance is entirely at his own 
pleasure. It is like a private chapel in n gentleman's park, 
and the fact that the public have been permitted to resort 
to it, will not prevent its being closed, or pulled down, 
provided there has been no dedication of it to the public/' 3 
Thus- where two Farsi brothers erected a fire-temple 
on their estate, and by a document, which they recorded 
in a solemn meeting of their community, declared that 
they erected this temple, and placed the sacred fire in 
it, in commemoration of their deceased father, but that 
it should always be subject to the authority of them¬ 
selves and their heirs, and that all the members of the Xoro- 
astrian community were at liberty to have their religious 
ceremonies performed therein without any obstruction on 
their port,—it was held, that this document contained 
no grant of the temple to the Pars! community, but that 
the entire ownership remained in the brothers, and 
would pass to the!c assignees in case of insolvency. 4 So, 
where the plaintiff sued, as the shebaii of a certain idol, 
to recover possession of a zemuidaff, by setting aside an 
alienation of it effected by an ancestor, on the ground that 
it was debuttur property and inalienable; and it appeared 
that the property in dispute was purchased by the grand¬ 
father of the plaintiff in the name of the idol, which was 
set up merely for his private worship in his own house, 
without any priests to perform regularly any religious 
service for the public benefit of Hindus ; and that the 
property had been dealt with ail along as his own private 

J A nte, p, J>a. s Mayiie, § 3*>2. “ Mayno, § 3G3. 

4 JPfl* d, Howard u. Pestocji Manockji, Perry, 0. 0., 633, 
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property,—it was held, that it was a mere nominal endow- Lectubk 
went, and that the alienation way not invalid. 1 * n ; 

.Property may ba devised partially subject to a trust in n ev ; ae 
favour of an idol or for some religious or chan table endow- subject to 
ment. Thus, where a Hindu, by his will, gave all his move- friiat ' 
able and immoveable property to his family idol, and, after 
stating that he had four sons, he directed that his property 
should never be divided by them, their sons or grandsons in 
succession, but that they should enjoy “ the surplus pro¬ 
ceeds onlyand the will, after appointing one of the sons 
manager" to the estate, to attend to the festivals and cere¬ 
monies of the idol and to maintain the family, further 
directed, that whatever might be the surplus after deduct¬ 
ing the whole of the expenditure, the same should be added 
to the corpus, and in the event of a disagreement between 
the sons and family, the testator directed that, after the 
expenses attending the estate, the idols, and maintenance 
of the family, whatever nett produce and surplus there 
might bo should be divided annually, in certain propor¬ 
tions, between the members of the family,—it was held, that 
the bequest to the idol was not an absolute gift, but was 
to be construed as a. gift to the testa tors four sons and 
their offspring in the male line as a joint family, so long 
as the family remained joint, and that the four sons were enti¬ 
tled to the surplus of the property after providing for the 
performance of the ceremonies and festivals of the idol and 
the provisions in the will for maintenance.' Again, where 
a Hindu lady left, by will to her sons, land belonging to 
her to support the daily worship of an idol, and to defray 
the expenses of certain other religious ceremonies, with a 
provision that, in the event of there being a surplus after 
these uses hail been satisfied out of the revenue of the 
lands, such surplus should be applied to the support of the 
family,—it was held, that this provision amounted to a 
bequest of the surplus to the members of the joint family 
for their own use and benefit, and that each of the sons 
of the testatrix took a share in the property, which, after 
satisfying the religious and ceremonial trusts, might be 
considerable and could not be presumed to be valueless. 3 


1 Maharanee Brojosoondery Debts, v. -Kanea Luchmee Koonwaree, 
16 B. L, It., 176 («). 

* Sonatun Bysuck i\ S, M* i> Sound re$ 8. Muo, 1. A*, Oo , 

See also Ram Coonxar Paul v* Jogender Nath Prnil, I. Ij. R.. 4 Calc*, 56* 

* Aiihutosl) Putt v, Duurga Chum CiiEfct<irjGG t I* P- It.* 6 Calc*, 438* 
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Whs.Te property is wholly dedicated to religious pur* 
poses, It cannot be sold; but where a portion only of its 
profits is charged for such purposes, the property may be 
sold subject to the charge with which it is burdened 1 
So where an endowment is merely nominal, and indications of 
personal appropriation and exercise of proprietary right are 
found, a sale of the property is valid under the Hindu law? 

In such cases m these we are now considering, the pro¬ 
perty may he partitioned subject to the trust for the idol? 

Although property devoted to religious purpose# is, as a 
rule, inalienable, a mebait may alienate a reasonable potion 
of the endowed property if the alienation is absolutely 
required by the necessities of the management* such a* 
tbe restoration of the idol or the repair of the fcemph- f 
and he may raise the necessary funds by mortgage; 
But he may not, except distinctly for the benefit of tin 
endowment, incumber it beyond his own life? His position 
so far as alienation is concerned, is analogous to that o' 
the manager of an infant heir, or of a Hindu! widow alienat¬ 
ing ancestral property ; and the question to bo considered 
is, whether, looking to ail the circumstances of the case, the 
alienation was a prudent and wise act i a respect of the 
purposes for which he was shebait; and, in estimating the 
validity of a sale, it ought to be considered whether the 
purchasers satisfied themselves, as far as they could, that 
there was a fair and sufficient ground of necessity for the 
alienation? The shehaii may grant leases of the endowed 
lands ; * and he can create derivative tenures and estates 
conformable to usage? But a mokunt in charge of an endow¬ 
ment, with only a life-interest in the property, cannot create 
an interest superior to his own, or, except under the most 
extraordinary pressure, and for the distinct benefit of the 


I Basotf Dlml v. Ktehen Chunder Geer Go05tain r 13 W. JL 200* 

s Mtihtal, CUmud r. Mirdftd All, h Sol. Pep.. 268 Seo ftteo Sou&tun 
By&ack *\ S* M. juggut Soondree Dostee, H Moo* I*A , 

* 8 Bam Caomar I v aul r. Jagonder Nnb b Paul, I. L, R. T jt Calc*, OS. 

4 TahhoouMa Bibee w, Koomar Sham Kisbore -Roy 15 W. JL t 228, 

8 Froauttuo Kumarl Debya j\ G<j lab (."baud Baboo. L* It,, 2 I* A., 14*l t 

• Khusnlcliaud r. Mabadevgin* 12 Bom.* 21 L 

* Jttffiteastir Bufctobyal v. Bajua Rood t o Xaeaiu Itoy* 1- ■ - !*-■* 9, 

Xaryan t% Chinfcaraaiu I. L. XL, $ Bomb * TO : Koonwnr Doorgauatb Roy 

ItLm Chunder Ben. h L. R, » Culo.. Ml ; L* 1L* 4 I. A*, 62 

II IHd ; and see Arxufch Misser i\ Jugtfumafch Indraswamee* 18 \\. K. ( 

tBi), 

« Mahariuiee Sbibeaaotme Debia o. Motlioonmath Aoharjo, Jii nJoo. 
L A., 370. 
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endowment* bin*! 1 us successors in office. 1 In a suit to set ^cruisa 
aside certain alienations of an ancestral mehal, on the ground —’ 

that thamekal bad been dedicated to the worship of an 
idol, it was con tended for the defence, that the estate had 
not been so dedicated, and that, it it was, there was legal 
necessity for the alienation. The deeds of transfer contained 
recitals that the estate transferred was cUbuttwr, that the 
temple was out of repair, and that the pm chase-money was 
wanted to restore it It was held, that tin* admissions ^ in 

the deeds must he taken as a whole, ami that, according 
to {hem, the sales were justifiable, even if the property 
were chbidtur ; and that, even if part only of the purchase- 
money was required for the repairs of the ion], as was 
represented to have been so required, and this was bond fide 
Mdievcd by the grantees, the deeds would not be wholly 
void by reason that some of the money was raised for another 

purpose/* . , 

A plaintiff, who seeks to set aside an alienation of lands 
on the ground that they are dedicated in perpetuity to meiu t0 j, e 
support the worship of m idol, must give strong and clear given, 
evidence of the endowment. The mere fact that the leitfe 
of a particular rnehal have been applied for a consider able 
period to the worship of an idol, fe sufficient proof 
mat the mehal is dvbuttwr? 

Even if a purchaser has notice on a sale of property 
av owedly d^buttur, that the whole of the purchase-money 
is not required for the purposes of the endowment, but 
that, part of it is to be expended on other objects, an ac¬ 
tion will not lie to set aside the sale altogether, since the 
purchaser would be entitled to be reimbursed so much of 
the money as has been legitimately advanced.- 

Upon the principle that a trustee may not derive any Trneto 
benefit from the trust, 6 the trustees of endowed propetty 
mu not transfer it so as to gain any benefit to themselves, sate, 
even though the transferred undertakes to continue tiio 
ceremonies . 6 



«W**r*. 
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SUCCESSION TO TRUSTEESHIP, 


Lecture The right to the turn of worship of a Hindu idol can- 
not be sold in execution of a decree for the personal debt 
SaiTX of the shebait It might happen that the purchaser was 
turn of of a different religion and not capable of performing 
worship, t j ie serv i ee3| atl <| the object of the eadower in creating 
the endowment would be defeated, 1 
Succession When property is endowed for charitable or religions 
tn trustee- purposes, it is usual to appoint same person, who may be a 
£hlp ' female, 2 to manage the estate and to malic provision for 
succession to the office. If no such provision is made, 
and there is no evidence of succession by any usage or 
custom, the heirs of the endower are entitled to the 
management. In the case of The elder widow of Maja 
Ckutter i Stem v. The younger widow of Raja GlmtUr Sew i* 
the Pundits of the Sudder Dewany Adawbit gave the 
following opinions on tli© question as to the right to 
manage dehuttur property w Dehuitar lands are not herit¬ 
able property : the management ot them* alone, for roll** 
gious purposes, devolves on the heirs ot the person who 
made the endowment” 4 The principle is, that an estate 
given to a man simply without express' words of inherit¬ 
ance, will i in the absence of a conflicting context, carry 
by Hindu law (as under the present state of the law it 
does by will in England) an estate of inheritance^ 

Where a testator had made a bequest for charitable pur¬ 
poses, and had made no expi'ess provision for the manage¬ 
ment of the trust, except by directing that, in the event 
of his heirs failing to carry out his wishes in respect of 
the trust-fund, the Civil' Court should take the fund and 
the management of the trust summarily into its own 
hands, it was held, that, in the absence of misconduct, the 
widow, and not the Collector, was the proper person to be 
appointed trustee® 

Enrjwment The right to the enjoyment of the endowed property 
of endowed with the office, and is not separable from it j and if 

property, r 



1 Kftlee Git Gosmti v. Bimgshee Holme Doeifl, 15 W. R., 
3 Joy Deb Snrnmb l\ iluropntty Surraah, 15 W. 11., 2S2. 


I* L. L*, 7 Calc*, 225. 
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some particular member of a family w designated as the Ljirrriua 
incumbent of the office, the other members of the family have 
no right to a division of the returns derived from the him !. 1 

In some cases the members of the fariu||f may be fa™ of 
entitled to manage in turns, ami any iniTingcmeut of this 
right can be redressed by a suit,' The Court should 
define the precise periods for which the parties are en¬ 
titled . 3 A refits d to give up an Idol, in consequence of 
which the person demanding it is prevented from perform¬ 
ing his turn of worship oti a specified date, gives the party 
aggrieved a right to sue for damages/’ 

The right to the exclusive worship of an idol is not in Limitation 
the nature of an interest in immoveable, property, and a 
suit to establish such a right must be brought under Act 
X V of 1 . 877 , sched. ii, art, 120 , within six years from the 
t j me \yl ien fcha right to site arcrued. A suit, to es tabl isii & 
right to a turn of worship is one “ to establish ^ a periodi¬ 
cally recurring rights”and must be brought under art* l.»L 
<>f the same Act within throe years ol the time when 
the plaintiff hi first refused the enjoyment oi the right: 

If i.lie person creating the endowment lias vested the Miumga- 
management in several different persons, each of whom ia 
is to act iti the manageiiun t, and to be a check on the different 
others, the managers appointed cannot assign over the $**»». 
right of management to any particular person, and so 
alter the nature of the trust* 

The succession to mvtks, or religious endowments, must Proof <-f 
be regulated in each case by the nature of the endowment, ******">"' 
and the rule of succesHiou prescribed by the founder of 
the institution; and if this rule cannot be discovered 
from the original deed of gift or other documentary 
evidence, it must be proved in each case by showing what 
the usage has been on the occasion of each succession , 7 

* Jaafnr Motii-u-din ftahib r. Aji Mobi-wclm Buhlb t 2 Math H. C. TL t 19. 

2 Anund Moyee CSiOWilhrAiii v. Boykant A n th Boy, S W t K., 193 ; 

B am Soondur Tb akoot r\ Taruck {bunder a’urkoruttu'ft, 19 W. R> r ; 
llit'ta Kuntil And hi carry ik Neerunjuu Aiadbiearry, 14- B L. 16(5. 

a Ram SihuiiI li r Thakooi' f\ Tar nek Oh u ruler TurkOTuttun t |y W R„ t - H ; 

Mitta Kunth Aadhirarrv r. Noenmjun Andhiuarry. 14 B L. It,. I i'O. 

1 DebMdro Nath nrutliuk v OUit Churn Mnlltek. I. L. B-, J Calf, dSO. 

A? to obtaining a declaration oi r Lire right to act aa j/Hjan, ^ and to 
receive the proceeds of a tnt<7idh‘ t see Frausha&kii.r ©. Pramiatk xuahananu, 

> Eahu Chauffer Roy v. Momnokini Daari, l. L. U. f 4 Cabs., GS:i^ sec 
mJmo Gaur Mob an Ohovyrihry u. Mad an Mohan Ckowdhry, 6 B. Ii-Jt., 352. 

1 Rajah Vuimnh Yalia r, Ravi VurmaJi Mutha, L. 1C, 1 I. A., ui* 

' SiUtperahnd c. Tkakur Unas, G Cnlc., 73. 
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Where the person appointed to manage an endowment 
is bound to celibacy, he is usually succeeded by otic of his 
disciples, whom he may JiUirdnate in his own hr dime, 1 
or by wih, 2 But he cannot alter the succession of an 
endowment belonging to ascetics, by any act of his own 
in connection with the status under which ho originally 
acquired the trust. 3 * * 6 There are instances of nmfhs in 
which the mohuntship descends to a personal heir of the 
deceased., and others in which the existing mohunt done 
nominates his successor; but the ordinary rule is, that the 
muths of the same sect in a district are associated to¬ 
gether—the mohwnta of these acknowledging one of their 
number (who is for some reason pre-eminent) as a head; 
and on the occasion of the death of one, the others 
assemble to elect a successor out of the chela# or disciples 
of the deceased, if possible ; or if there be none of them 
qualified, then from the t'hdas of another mol unit. After 
the election the chosen disciple is installed in the guddi 
of liis predecessor, 1 

On a claim for the superintendence of an endowment 
no acknowledgment by any party can do away with the 
necessity of proof of due nomination according to the 
rules and usages of the endowment/' 

In some cases one member of an order of ascetics who 
has been associated with a shcboAt succeeds to the office. 
The principle upon which such succession is allowed, is 
based entirely upon fellowship and personal association 
with that other, and a stranger* though of the same order, 
will be excluded.* 

In the case of a mourosi to nth* the investiture by the 
leading neighbouring mohunt % at the B^ulhara ceremony 
of one who cannot prove that he was actually appointed 
by the last mohunt, is not sufficient, in the absence of 
proof that he has a right to be so appointed as being 
senior chela of the last mohunt, to entitle him to succeed 
to the guddi 1 


1 Iroonl Agents of Ziliah Hoogly v, KUhnammd Dundee, B. I>. of 

iS4&.p, 2S3. 

3 Gteedhaxe# Doss v, Nnn<1oVLsc>re Boss, It Moo. I A.,405. 

* Mohunt Humun Dass r, Moliuiit Ashtj] 3 W U . ICO. 

* ti oemin Dowlut Geer r Geer, 19 W* R., 216. 

* Mohunt Gopal P’lMt %\ Mohunt Dm®. S, P. of 3 850, p. 250. 

6 KkUfgender Naraln Chowitliry u. Sharupyir Ogbotenatli, I. L, 

L Calc., 643. 

3 Stbapeirshiul v. Tliakur 5 Calc., 73, 
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A sscinmdar, claiming a customary right to grant con- 
urination of the election of a mohimt, must prove the 
custom. 1 

Among s< i n i as is generally, no chela has a right as such 
to succeed to the property of his deceased guru. His 
right of succession depends upon his nomination by the 
deceased in his lifetime as his successor, which nomina¬ 
tion is generally confirmed by the mohunts of the neigh¬ 
bourhood assembled together to perform the fimeral 
obsequies of the deceased. Where a gani does not nominate 
his successor from among his chda$, such successor is 
elected and installed by the momnts and principal 
persons of the sect in the neighbourhood, upon the occasion 
of the fimeral obsequies of the deceased. Where, there¬ 
fore, a chela sued for possession of a village belonging to 
his deceased guru, founding such suit on his right of 
succession as chela, without alleging that he had^ been 
nominated by the deceased as his successor and confirmed, 
or that he had been elected as, successor to the deceased, 
the suit, was held not to be maintainable^ 

If a sftebati dies without having appointed a successor, 
the managership reverts to the heirs of the person who 
endowed the property A 

■Unless the founder has reserved to himself some special 
powers of supervision, removal, yr tiorafoaiion, neither lie 
nor his heirs have any greater power in this respect than 
any other person who is interested in the trust, 4 

Where, by his w ill, the moiamt of an akra y or religious, 
oridowiiieilt, appointed A to be the huilib of the properties 
comprised in the endowment, and to receive the dues and 
pay the debts, and to do everything necessarily connected 
therewith ; and provided that if any act was done preju¬ 
dicial to any of t hose purposes or to any property set 
apart therefor, or contrary to the Hindu practice and 
religion or usages, the property should vest in such dis¬ 
ciple of his who should bo competent and virtuous, and 
J obtained probate of the will and entered upon the 
properties mentioned in it,—it was held, that the Court 
had no power to revoke the probate under s. 234 of the 

* Raj all Mttfcfru Ramalinga Setmpad v* Periaaayagtmx Vilhxi, L. il, T 
1 I. A., 20*h 

2 Ma<lho . BTainta Dass* I, L, R„ l AIL. 5'IEL 
® M. SL Jai Ramai lyimwar f. CLaUa* Dhari Slug', 5 B* L. It, 181* 

4 Mayne, § 366, 
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Succession Act, upon the ground that A had, since be took 
charge of the office, taken to an immoral course of con¬ 
duct, and in consequence had been excluded from the 
community of mohunts ; hut that the proper course was to 
proceed under the Religious Endowments Act, I of lfcSOJ 
A trust for religious or charitable purposes, when once 
p ro p erly c reate d, i s, li ke a o o rd inary tru st, w L ol I y irre \ o ■- 
cable by the grantor." 

T£ the objects for which an endowment was created are 
Dot carried out, tlio property cannot be resumed by the 
heir of the founder, 3 but the Court becomes the trustee, and 
will consider in what form and manner the trust is to he 
executed. 4 

The superintending authority over religious endowments 
exercised ’ by the old ridel's of the country passed to the 
British Government, and the Regulations and Statutes 
which have, from time to time, been passed with regard 
to such endowments merely define the manner in which 
that power was thenceforth to be exercised/ 

The important principle to be observed by the Courts 
in dealing with the constitution and rules of religions 
brotherhoods attached to Hindu temples is to ascertain, if 
possible, the special laws and usages governing the Jartb 
cular community whose affairs have become the subject ol 
litigation, and to ho gui 1 1 ed by them► r l 1 \e custony amt 
practice in such matters is to be proved by testimony/ 
Members of any sect are at liberty to erect a place of 
worship, either public or private, on their own property, 
although it is more or ]e*s contiguous to a place already 
occupied by a place of worship appertaining to another sect: 
and to perform worship, provided that they do not cause 
material annoyance to their neighbours* 7 


Religious and charitable endowments may fee created by 

* M rc, Mohan Das*. T. L. R., G Calc., 1! ; see Appendix for the Act. 

a j u gynt MohiiS Domw *?. M. S, Sokheetnoney Doasee, 14 Mm. 

i. a*, m t m. 

1 Earn Murata Singh t\ Ratooou Panrejr, 23 \\. B, />. 

- AtfcOrney*(4enerni v. Jlmlie, 4 Moo* I. A., VJ$ j and see Mayor o£ 
Lyons r. Advocate-Uetieral of Bengal, L. U5 I. A., 32. 

* Rajah MiUtu Jtamahuga Setupati v* Peri aniiy again I nmi, L. 11., 
1 I. A.. 200, 

" Rajah Muttu Itamaliaga Sefcupati v. Pemnaygum PUlai, X, It. 

1 I. A., m. , „ xr , 1(l> , f r 

7 Sesliayyangar v t Shewhayyanjrar, I. X. E., 2 Mad., ! 4o ; Madhary v, 

Goburdhun Hulwai, 1. Xu II, 7 Calo*, 604, 
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Mahomsdans. The law relating to such endowments _ as Lsmvn 
stated bv the Mahometan authorities has been dealt with _ 
by one of my predecessors, Baboo Shama Churn Sircar, 

Tagore Lectures, 1874, and I only propose now to deal 
with the case-law on tho subject. 

The chief elements of unit}}' are special words declaratory Elements 
of the appropriation, and a proper motive cause ; and where of 
the declaration is made in a solemnly published document, 
tho v>i.iqf is completed 1 The primary objeet for which 
lands are endowed, and which are the objects which all 
Mahomedans hove in view in endowing lands, arc to sup¬ 
port a mosque and to defray the expenses of the worship 
conducted in it . 2 

Wuqf implies the relinquishing the proprietary right Creation of. 
in any article of property, such as lands, tenements, and the 
rest : and consecrating it in such manner to the service of 
God, that it may be of benefit to men, provided always, 
that the thing appropriated be,at the time of appropriation, 
the property of the appropriately 1 even if it consists of an 
undefined share .in an estate. The endowment will in such 
a case be valid to the extent of the share of the donor 
when ascertained.* Thus, a general dedication of lands 
for the purpose of a cemetery establishes a wuqf, and 
excepts it from descent to the heirs/' But a grant to an 
individual in his own right, and for tho purpose of furnish¬ 
ing him. with the means of subsistence, do not constitute a 
wuqf.* So, apparently, _ a wuqf cannot be created for the 
purpose merely of conferring a perpetual and inalienable 
estate on a particular family, without any ultimate limita¬ 
tion to the use of the poor, or some inextinguishable class of 
beneficiaries , 7 

In Mahomed Uamidulla Khan v, Lotfid Hug? a Maho- 
mednh settled a portion of his property as follows: " I have 
made 7 . 0 U 17 /"f the four annas in favour of my daughter and 
her descendants, as also her descendants’ descendants how 
low so ever, and when they no longer exist, then in favour 
of the poor and needyand it was held, that this did not 

' Doyu.1 0huml Mullirv. r. Syii'l Koramut Ali, 16 W, R., lit!. _ 

" Muzimrool Huq r. Pub raj IHtarey Moliapattur. 13 W, R. f -Sy* 

* Moolnnumud Badik i\ Mooliummud Ali. I Sel* 

* M, S. Hyotec Khanum v M. B. Ko^Jsum Khanum* l ScL Rep., -1 <- 

* Mir Nur Ml tv Bf&jIdaU, 6 SeL Rep., 

■ Ribtie Kuaieefi Fatima i>, Bibeo Saheba Jan, 8 W. II., 313. 

■ Phfite Balifb Bibi v. Dnmodai Vrewji, L L.It,, 3 Bomb., 84- 
L L* K t b Gala, 711, 
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create a valid wuqf But this case appears to conflict with 
the other authorities. 

]S T o property can be considered as waqf unless it be satis¬ 
factorily oMjablished that it has been specially ho appro¬ 
priated ; 1 for instance, the payment of the expenses of a 
mosque out of tlio rents of a particular property is not in 
itself proof of an endowment/- It is nob necessary that 
the grant should be in express terms for the benefit of the 
endowment, provided that the nature of the tenure ho 
inferrible from the general contents of the grant 3 

The owner of lands may make an endowment settling 
lauds upon himself fur life, and after hi, death, for the sup¬ 
port of the poor. In such a ease the instrument operates 
as a will, and ia only valid to the extent of one-third of the 
donors property.'* The main object of the Main) me dan law 
Is, that the profits of the land endowed should he endowed for 
a purpose which always remains in existence. The poor are 
always with us, and therefore a man making an endow¬ 
ment, and enjoying the profits during his lifetime, to go to 
the poor after his death, does not make an endowment for 
uncertain or non-existen t objects . 5 

In Mcihoojunl IlamuhdUi Kha n v. Lotjul Tfv.q l( it was 
held, that it is necessary among Sunnis, in order to validate 
a nnujf\ that the donor should reduce himself to a state of 
absolute poverty. This is, however, it is submitted, incon¬ 
sistent with many Other rulings. 

To constitute a valid wuqf according to Shiah law, it 
must be absolute and unconditional, and possession must 
be given of the thing granted. Thus, where a Mahomedan 
lady executed a deed conveying her property, on trust, for 
religious purposes, reserving for herself for life two-thirds 
of the income derivable from the property, and only mak¬ 
ing an absolute and unconditional grant of the rest for the 
purposes oi the trust, it was hold, that, umhu the Shiah law, 
the deed nm$t be considered invalid with respect to the 
portion of the income reserved by the grantor to herself for 
life ; but as to the rest that the deed operated as a good 
arid valid grant / 1 

1 Btn<3aao&n&*ee Dasaea v* MehetoonissaKhatoo'D, ft. D. A., lS53,pp.00,SI, 

* * M. S. Kooisarn, 25 VV, B. f Mi. 

3 Kulb All Hossein r, Sjt Ali, 2 Set Rep. J 30- 

*2)ee fl Jaan feeebee tr, AMoaLlah Barber. 1 I J uat., %**>' 

* MujfouroolHuq r. Futoj Ditarey Molmpatfcur, U W. It, ^ 

M * R„ (I Calo., 744. , _ ^ 

3 Uujee Kalub Uofl&em t\ 31. S. Hchtun Eybce, 4 N. W, F„ 456. 
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According to Mahon}edan law, it is not necessary, in 
order to constitute a valid endowment for religious or 
chmitablo purposes, that the won! *umqf should housed 
in the grant, if from tine general nature of the grant it can 
be Inferred that the property Is to he so appropriated. 1 
Ami conversely, the use of the word ‘ umqr is not of 
itself sufficient to create an endowment* There must 
be a dedication of the property solely to the worship of 
God, or to religious or charitable purposes, A Mahome- 
d mi cannot, therefore, by using the term vmqf effect a 
settlement of property upon himself and his descendants 
which will keep such property inalienable by himself and 
ids descendants for ever, B 

If property has been dedicated for religious or charitable 
purposes, the use of the words f in am' or f altamffha’ in 
the grant, will not confer an absolute proprietary right in 
the grantee* By a royal firman granted by Mahomed 
Firooksir, one lac of darns from a certain parganna were 
endowed and bestowed ibr {lit purpose of defraying the 
expenses of the khunkah (a religious establishment) of 
Sheikh Rubeer, as an altarngiui grant for him to manage 
and control and to descend to his heirs in succession from 
remove to remove. On the petition of Sheikh Gholain, the 
grandson of Sheikh Rubeer, who had succeeded to the 
office of aifiada-imslim of the febankah, Mahomed Shah 
granted a penvannah, enjoining that the laeof dams should 
be considered as an alta^ha-mam for the purpose of 
being appropriated to the charges of the travellers to and 
from the khankah to descend to the offspring in succession ; 
and a similar perwannah was granted on the petition of 
Sheik Kaim-CKKl-deen, the son of Sheikh Ghol&m, after the 
death of his hither. By a subsequent grant by Shah Alain, 
two lacs of daim were granted as an altmngha-hnam to 
Sheikh Kaim-ood-doen for the purpose of the frequenters 
to and from him, and all tanks were enjoined “ always to 
maintain and uphold the august order, and to relinquish 
the aforesaid dam? to them to descend to the offspring in 
succession to be enjoyed by them ” free from all Govern¬ 
ment and revenue charges. In 1807 and [810, Shah 
Shum-sood-deen, the then sifiada iiashin, alienated part of 
the property comprised in these grants, and died in IS 10, 

1 ilewiin Dors Sahoo v. Shnh Kubv'* v r-ood-denn. 2 Moo. I. A.. SIX). 

8 Abdul (>anti$ Kaaam *?„ Miya liahixntlula, 10 Bom. H. C. It., 7; 

and see Alahomod Hiunidulla Klmn ff. Lotlul Hu^, I. L, K M 0 Calc,, 744. 
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Lfxtuke leaving the plaintiff', his son, then a minor. In 1829, the 
SIX plaintiff was appointed by the Government to he mitta- 
walli and si flaba-nashin of the establishment. In a suit 
instituted by him in 1822 to recover the property alien¬ 
ated by his father, it was held, that, not withstanding the 
use of the terms * imam* and ' altamylui ’ in the royal grants, 
ami the mention therein of the persons on whose petitions 
the grants were made, yet tlie.se grants having been 
made for the purpose of maintaining a charitable insti¬ 
tution, the persons named were not to be considered the 
proprietors; the establishment ol the Ichaithah was the 
real donee, and the persons named were only ran taw;’I is 
of the khan Italy who as such would have no right to 
alienate, and therefore that the alienation by Shuiusood- 
deen was illegal. 1 

It is not necessary that the endowment should be m 
writing, or that the property should he delivered over, A. 
verhahdeclaration of the intention to create an endowment 
i A sufficient* if in the presence of witnesses. 8 Although the 
witnesses to the fact depose vaguely, yet their evidence, if 
corroborated by circumstances, is legally sufficient. 5 
Umtuo A wuqf will not be valid if the donor was subjected to 
influence, any \,ndue influence, or was not aware ot the nature ot the 
transaction. Thus, where an alleged endower was shown 
to be an illiterate ptirdanashin lady, and she denied on 
oath that, in executing the ivuqfmma, she had any inten¬ 
tion of creating an absolute wuqf, or that she understood 
th 0 effect of the deed when she executed it, it was held, 
that the onus was on the persons who sought to remove 
her from the office, to show that she was fully aware of 
the character of the document and its legal effect, and that 
she had proper professional advice at the time ot its 
execution, and, in the absence of such proof, that the deed 
was not binding on her. 4 

Endow- The fact that a mortgage is in existence over property 
riout auii- a j. ^.j )e time when it is set apart as an endowment, does not 
morigugo. invalidate the endowmcA, which will be considered as 
being subject to the mortgage. It, after a mortgage, the 


• Jew no Dosa Sail oo w Shah Kuboer-oixl-risen, 2 Moo. I. A, 300; see 
abo M. 8. QtaUra v. Shall Kubeor-ooArtflen Ahmud, 3 Sal If op. ,4m. 

* J)oc tl. Jatm Bibee r. Abdoollali Bairbeir, 1 Fult- t 345 ; SB turbo Asti am 

Singh, v. Ally Bulush Shn,h T 2 Hay* 415, _ 

Abul Hasan r. Haji Mohammad Alasih Karbalai* i> S«L Kep-, oj. 

1 Deitoea Banoo Bet:mil c, Nawab Syud A&fogur Ally KhttH, i & B, L, E., 


m ; b.c,, Td w, a., M3, 
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mortgagor endows tlie land, and dies leaving sufficient LsytrmK 
assets, Ms heirs are bo and to apply those assets to the Zi -» 
redemption of the mortgage, so that the endowment may 
take effect freed from the mortgage, by the application of 
other assets of the endower. But, if m cosstuy, the mort¬ 
gagee may enforce the mortgage hy sale of the laud, and 
the endowment will he rendered void m against the heirs 
of the endower; as against whom the surplus sale-proceeds 
will be subject to the endowment- 1 So, the more charge 
upon the profits of the estate of certain items which must 
in course of time necessarily cease, and which, after they . 
lapse, will leave the whole profits intact fur the original 
purposes ter which the endowment was made, does not 
render the endowment invalid under the Mahomedan lawv 

If property has been given over for religious and cliari • Revoca- 
table purposes and the trust is complete, the wnqf cannot t,0E1 * 
be affected by revocation, or by the bad conduct of those 
responsible for the carrying out of the trusts. 3 

According to Shiah law, the donor may recover back the 
property from the trustee, if at the time of the creation of 
the trust he has reserved the right to do so in express terms* 

As a general rule, it may be stated that the private AltenAifon 
alienation, temporary or absolute, by mortgage or otherwise, 
of waqf lands, even though for the repair or other benefit r ™ pi?1 * 3% 
of the endowment, is illegal according to the Mahometan 
law; 5 and if endowed property descends as such to the 
widow of the endower as mutawalli, it cannot be sold in 
satisfaction of a claim against the estate of the endowing 
The authorities disagree as to whether the appropriatel y 
right continues or is extinguished; hut they agree that it 
cannot be disposed of by gift or sale, and also that inheri¬ 
tance does not obtain in respect of it, 7 

* Shabaia&i JTajra Begum t, Khaja IToasein All Kliau. 1 B. L* H M A, G., 

BC r S. 0-, 13 W. li., ism. 

5 Mu^hiirooi Hnqu, Pubraj Bitarey Mobapafctur, IS W. It , 235. 

” Doyai Ohund Miillick t\ Syud Kerarant All, PJ W, R*, 116. frfre Culttm 
Husain Saiytul r. Arlji Ajam Kurai Sbi, 4 MacL, 4 4, 

1 Hi(tait»ooTi‘Di3sa v. Byud Afoul lUm* in, 2 N. W. P., +20. 

5 Moulroe Abdoolla S. Hajwri 1 )oahc&, 7 Seh Rep, t 20S ; S Tv A 1( 

1S+0, p. 26fi : anAfiee E H. Qadira *>. Siuih K^o&r-Oonleen Ahmmb 3 Sol. 

Rep,, 543 ; Aim! Hasan «* Hajl Mohammad Masih Karbalai, 5 Set Hep , 
s7 ; Kulb Ali Hussein *. Syf AN 2 del. Rep., 131): MouTree Abdoollali «. 

Ramssoo Bye, S. D. A,, 1847,11)2 ■ Jewnn Doss Baboo u, Bhah Kubeer-ood- 
dwszn 2 Moo. I, A., 890’; S. C. 6 W. K„ a. 

G Peg redo v. Mahomed MudeB^vr, )5 W. R,, 75. 

? Jewnn Dogs Sahoo v, Shah Kubeer-ood*deeu, 2 Moo* It A., 390 ; B, C., 

G W. K. f 3. 
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The fact that the land is endowed must be proved, 
a mere nominal endowment will not prevent alienation* 1 

Where the whole of the profits of land are not devoted 
to religious purposes, hut the land is heritable property 
burdened with a trust,—for example, the keeping up of a 
saints tomb,—it may be alienated subject to the trust. 2 

By local custom in the Broach District, wuqf land may 
be mortgaged, although the practice is contrary to Maho- 
me dan law ; for, by s* 2d of Reg* IV of 1827, the usage of a 
district in which a suit may arise take:- precedence over 
the law of the defendant in the determination of civil 
suited 

If an endowment he wholly nncqf, a mntawftlli is inca¬ 
pable of granting a lease extending beyond the period of 
his own life. If, however, the office is hereditary, and the 
mutawalii has a beneficial interest in. the endowment, the 
property is looked upon as an heritable estate burdened 
with certain trusts, the proprietary right of which is vested 
in the inutaw&lli and his heirs, and he can exercise the 
right possessed by other proprietors, of granting leases, 
even in perpetuity. 4 

When' ryots holding land had been in the habit oftrans- 
ferring their holdings with the consent of the motawallis, 
it was held, that a m'utawaili who considered the practice 
to be illegal, was not justified in ousting a transferree, but 
should have taken his legal remedy by action, 6 

The trustee of an endowment has not, as such, the power 
of transferring his trust to any other person, and where a 
trustee is empowered to appoint another trustee to act for 
him, he cannot transfer the right of exercising that power 
to another or others.® An assignment or bequest of the 
trust by the superintendent to his sous, on his death bed, is 
good, hut not an assignment made during health, unless he 
obtained it himself with such power! 

1 Juddo Nradirn Burra? i\ Ihilee Cpomar O hmt, S. D. A., 1S52, p* 331. 

* Futfeoo Ribee r. BhurruUall Bhtilmt, 10 W. E*. 21*3. 

51 Abaa Al!i Zei*ul Abaddln v, Gulatu Muhammad Valad Baba Mix^a, 
1 Bom. JI. C. E*, Or. Ca&., 3B* 

* Dalryxnplo t. Kboottdkar Azeezul Islam, S, D. A.. 1858, p. t>b0 ; seo 
also Shoo] at AH r. Znmeeroodd&en. 6 W, R-* 158. 

Moulvea Abdoollah v , Ram Zoo I*ye, S, B A., 1SIT, p. 132* 

Hup N&rain Juuko Bye, B Cala, 112, 

1 Hoohuromnd S&dik v* Moohummud Ali> L Sel. Rep., UK 
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In dealing with the mutaWaJli of an endowment, it is 
not necessary for the purchaser to look further than to the 
power of the imit&walii under his deed of trust If the 
deed givc-i 1 j im power and discretion to make a -ale, it is 
not a matter of concern to the purchaser whether that 
power or discretion is judiciously exercised or not, 1 

Trustees of an endowment may, if they commit a breach 
of trust in respect of the trust-property, be made to 
account to the persons interested in the endowment (see 
Act XX of I883> post, Appendix:), But the fact that trustees 
have failed to carry out the trusts, will not render the 
endowment invade, and cause the property to reverb to the 
heirs of the grantor. 3 

Where a mute walli was proved to have been guilty of 
waste, the High Court ordered him to file in Court every 
six mouths a true and complete account of his income, 
expenditure, and' dealings with the property belonging to 
tli e end o wmeo t? 

]f the superintendent of an endowment misconducts 
himself, he may, according to the Mahomedan law, ho 
n moved by the ruling power (see AcifXX of 1863, 
Appendix) ; and this is sufficient to protect the objects for 
which the trust was created. 4 But this rule does not 
apply to the case of a trustee who has an hereditary 
proprietary right vested in him. 5 In some instances the 
donor has the power of removing the superintendent. But 
in order that such power may be exercised, it must have 
been specially reserved at the time of endowment. 6 Where 
a plaintiff sued to recover possession of certain property 
as wuqf property, alleging misconduct on the part of the 
nnitawalH in selling a portion of the property, but the 
plaintiff did not statu or prove, that he was entitled to 
partake of the benefit of the endowment, nor did he show 
that he was the heir, or even a near relative, of the person 
who made the endowment,—it wax held, that the utmost 
that he had a right to do as a descendant of the endower 

* Moon shoe Goltuu Air v. M\ 9* SowhitoonistfA Bibee, W* B. t 1864, p. £42. 

3 Ka^ieshurrae Krtahnakarumee ltasgee. 2 Hay, 657 ; Helmut 

Ail i'. Abbott, 12 W. It* 132 ; Syud Ashfcurotnldeeii t\ B. M. Brobo Moyee, 
25 W. IX, 557, 

:i Syuil Xmdad JIoBaein t?. Mahomed All Khan, 23 W. It, 150. 

4 Hidattrooii-Bim i\ Syud Afznl Moasein 2 N. W. P.,420; Mothum- 
ttmd Budife v\ Moohummud All* 1 Set Hep., 19. 

v Oulam Hussain Saib Saiyad v. Adji a jam Saib Kuraiehi, 1 Had, 
H. C, It, i t s ibid. 
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Lbcttjrjj was, to have the nmtawalli removed and a new mutawalli 
appointed; and that, in strictness, he ought to show civ- 
cumstances which, according to law, would justify the 
Court in selecting a nmtawalli. 1 * 

The appropriator of land for religious or charitable pur¬ 
poses cari confer the office of superintendent on another 
at any time; 3 and a trustee may appoint a manager, but 
such appointment is not effectual beyond the incumbency 
of the appointor. 3 

Office of When property is appropriated for religious or charitable 
trwwn. purposes, it is vested in some person or persons whose duty 
it is to preserve it and to carry out the trusts created. 
According to both Sunni and Shiah law, the donor has a 
riu’ht to reserve the superintendence of the wwjf to him¬ 
self’ or to appoint someone else. 4 * * The right to the income 
of land endowed for such purposes is inseparable from the 
office for the support of which the bind was granted* and 
cannot be claimed b}~ the grantors heirs. The fact that 
a person h a Shiah does not disqualify him for the super¬ 
vision of a made by a Sunni.* 

Female A female may act as mut&walli. She may manage the 
muLivAlJi temporal affairs of the endowment, hut not the spiritual 
muu J i affairs connected with it, the management of tlic latter 
requiring peculiar personal qualifications. These duties 
she may discharge by proxy. 7 

Succor i<m When proffer by is devoted to religions or charitable pur- 

Jiii ^ poses, it is usual for the a jqu’op viator to lay down rules 
for succession to the office of trustee, and upon these rules, 
whether they are in writing, or have to be inferred from 
evidence of usage, the question of succession depends,* 
Should no rules be laid down, the power of appointing a 
trustee h vested in the appropriator during his life, and 
upon Ilia death, it is vested in his executor ; or should he 
have left no executor, in the magistrate and sovereign 

1 HurruclS Ghuuti Salioo r, Golem Shuraff, 10 W. R., 

“ Sheik Abdool Khalek Vomti Ribee ? £5 W. R-, fi-12. 

* Shah Moftcecoddeeu Ahmed i\ Elabee Buksh, 0 W. R,, 

4 Advoo&te-GIeacrkl Fatima Sultam Be gam, 9 Bom. H. C. JF, 10* 

* Jafcir Mohiuiliu Sahib if. Aii ^ohimliu Sahib, 2 Mad, H C it, 19- 

0 DornlChimd Mu Hick v. Syud Keramub Ali. 16 W. It,, I% 

1 lUiv (l, Janti Bee be a t*. Abdoolhili Barber, i Fulfc,, 315 j M. S. I lyatoo 
KJhiu.rtm v* M. S. Koohmm Khartum, I Sel. BtfjXs 217; Husain Bcebee t\ 
Husain Skerif, 4 Mad. H. 0. R.. 2:i. C1 _ D w . 

“ Shfib Gulam Kahumtultu Sahib v* Mahommcd Akuar bainbj b Mao. 
H. 0. IF, m. 
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power -that is to say, in the Court. 1 When the donor has lsctobu 

specified tlie class from which the manager vs to bn selected, . 

lie cannot discharge his own trust-deed and name a person 
not answering the proper description. He is bound by 
the provisions of the deed, and the appropriatin' * right 
of nomination, of the person to succeed to the management 
on his death must be confined to the class mentioned in 

tl] In Arjha Mahomed Fusoof Moosadee v. Abdod JJossein 
Khan 3 'it was held, that the power of appointment of a 
superintendent of a mosque, if not provided for by some 
special rule in a deed of endowment, must be governed by 
the ordinary rule of Mahomed an law, under which, in the 
absence of alt provision on the subject in the deed of 
endowment, & superintendent is authorized on bis death- 
bed to appoint a successor, though the appropriator has 
not given him a general permission. And in Feet Koonwar 
v. UteUter Dhvm Singh, 4 that when the mutawalU of 
an endowment dies without nominating a successor, the 
management must revert to the heirs of the person who 
endowed the property. 

Where, so far as the will of a founder could be ascertained 
from the usage of former days, it seemed to authorise a 
mode of succession originating in an appointment by the 
incumbent of a successor, it was held, that the Court would 
not be authorized to find in favour of any rule of succession 
by primogeniture, solely from the circumstance that the 
persons appointed were usually the elder sons: 

A suit to recover property alleged to be wup belongs 
not to the heirs or descendants of the settlor, but to tne f pro , 
mutawalU* jointly. 6 But a person who lias been convicted party, 
of having misappropriated 'Witqf property cannot obtain 
the assistance of the Court to recover the property m order 
to enable him to exercise the office of mutawalli.' Wheft 


1 sroohnmvd Sadik r. Moohumad Ali, 1 Sol. Rep., 18 : Muhammad Knsim 
r Muhammad Alum Kivomuddeoru 5 Sel.Eep., 133; A Woo ate - > e c e r al t\ 
ration, SultaniBeg-am/0 Bom. H, C,IL, 19; Phata Saheb Bibi c. Damodar 
Fremii, I, L. H-, 3 Borah,. 8-1. See alau Act XX of IMStfVwt, Appendix. 

- Ailvoeate^Oeneral v. Fatima BultaniBegam, 9 Bom. 1L 0, IL, 
s 8, D. A. p. UO. 

4 39g_ 

‘ Sliah Gulam.Ratumtullu Sahib Mabommeil Akbiw Sahib, 8 Mad, II. 


11 Phate Salieb 'Bibi % Damod&r Prernii, I. Ii. U„ H Bomb., 8,. 

’ A t ra Mahomed Kuuiul Tehraiiea a. Aga Abbas Teknvnee, 8. D. A,, 
1859, p« 285. 
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the Court, in the exercise of its charitable jurisdiction, is 
called upon to adjudicate between conflicting claims of 
dissident parties in a community distinguished by some 
religious profession, the rights of the litigants will be 
regulated by reference to the religious tenets held by the 
community in its origin, and a minority holding those 
tenets will prevail against a majority which has receded 
from them. 1 

Where a plaintiff 1 who had for eighteen years held a por¬ 
tion of certain lands, though termed wuqf] as privately 
heritable and divisible lauds, other portions being similarly 
held hy other parties, co-heirs with the plaintiff, of the last 
occupiers,—it was held, that the plaintiff 1 could not ba allow¬ 
ed to sue for exclusive possession of the whole of the lands 
as mutawalli, upon tender of proof that they were muqf? 
In a suit for possession of land granted in trust for purposes 
connected with the preservation of the tomb of a Mahome- 
dan saint where the plaintiff claimed as son of the last 
mutawalli, on the allegation that lie had been dispossessed 
during hi;* minority, and the defendant contended that the 
property had never been in. the possession of mu ta wall is, 
but had been divided among the original grantee's heirs, 
from one of whom the portion in dispute had come into 
the possession of his (the defendants) vendor, it was held, 
that the material point to try was, whether the [>lamt4$f ? 3 
ancestors had, from the time of the grant, been in possession, 
or whether the land had been inherited according to the 
ordinary rales of Mahomedan inheritance by the heirs of 
the grantee. 5 

The worshippers at a public mosque can maintain a suit 
to restrain the superin ton dents of each mosque from using 
it or its appurtenant rooms for purposes other than those 
for which they were intended to be used, and from doing 
acts which are likely to obstruct worshippers from enter¬ 
ing or leaving such mosque. 4 

1 Advocate-General v. Muhammad Huaoji Huseui, 12 Rom. H. 0. X, 

323 . 

s Hajea Nooroollah v. Meor War is jLisssin, 8, 0. A, 185$. P 411* 

a Ue&ivnt AH v, Abbott, 1 2 W. K.. 

1 Abdul Raktuau v. Yar Mluhammod, I. L. H., $ AIL, G3G, 
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REGISTRATION 01? SOCIETIES, 


Act XXI of I 860 , 

An Act for the Ueg titration of Literary t Scientific t and Charitable 

Societies. 

Wheebas it is expedient that provision should be made,for 
improving the legal condition of Societies 

preamble. established for tire promotion of literature, 

science, or the fine arts, or for the diffusion of useful knowledge, 
or for charitable purposes j It is enacted as follows: 

L Any seven or more persons associated for any literary, 
scientific, or charitable purpose, or for any 

Societies formed by J . uc j i purpose us is described in section 

£Xr UdUm <UW0 ' XX of this Act, my, by subscribing 

their names to a memorandum of asso¬ 
ciation, and filing the same with the Registrar of Joint Stock 
Companies lander Act 'SIX of 18 uT 7 form themselves Into a society 
under this Act. 

II. The memorandum of association 

Memoxantlum of as- shall contain the following tilings (that 
oociation, * , x 

is to say) :— 

Tho name of the society. 

The objects of the society. 

The names, addresses, and occupations of the governors, 
council, directors, committee, or other governing body to wham, 
by the rules of the society,- the management of its affairs is 
entrusted, A copy of the rules and regulations of the society, 
certified to be a correct cop? by not less than three of the mem¬ 
bers of the governing body, shall be filed with the memorandum 
of association. 

Ill, Upon such memorandum and certified copy being filed, 
the Registrar shall certify under his hand 

Registration. that the society js registered under this 
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Property of society 
how to be vested. 


EEGrsntATTOS OP BOCIftTIES* 

Act There shrill be paid to the Registrar, for every shell regis¬ 
tration, a fee of fifty rupees, or Rncii smaller fee as the Governor 
General of India in Council may, from tmv> to time; direct; and 
all fees bo paid shall be accounted for to tins Government. 

IV. Once in every year, on or before the 14 th day succeeding 

the day on which, according to the rules 
ABnuallifttof tiiana#* 0 f the society, tliewnnual gen erit meeting 
mg body to bo filed. ^ ^ ^ or if the rulea Ao 

not provide for an annual general meeting, in tlie month of 
Jan nary, a Ust shall be Hied with the Registrar of Joint 
Block Companies, of the names, addresses, and occupations of the 
governors, council, directors, committee, or other governing 
body then entrusted with the management of the affairs of the 
society, 

V. The property, moveable and imtnoycable, belonging to a 
society registered under this Act, if not 
vested in trustees, shall he dreined to bo 
vested, for the time being, in the govern¬ 
ing body of such society, and in all proceedings, civil and crimi 
rial, may be described as the property cf the governing body of 
such society by their proper title. 

VI. Every society registered under this Act may sue or be 

sued in the name of the president, chair* 
ITow suits by and JTm n or principal secretary, or trustees, as 
btowriifc B0Ulet es to )0 shall be determined by tlie rules ami regia- 
lations of the society; and in default of 
such determination, in the name of such person as shall be 
appointed by the governing body for the occasion : provided that 
it shall be competent for any person having n claim or demand 
against the society, to sue the president,or chairman,or principal 
secretary, or the trustees thereof, if on application to the govern¬ 
ing body some other officer or person be not nominated to be the 
defendant. 

YIL No suit or proceeding in any Civil Court shall abate 
or discontinue by reason of the person, by 
Suits not to abate. or w iiom such suits or proceedings 

shall have been brought or continued, dying, or ceasing to fill 
the character in the name whereof lie shall have sited, or been 
sued, but the same suit or proceeding shall bo continued in the 
3tame of or against the successor of suck person, 

yill. If a judgment shall be recovered against the person 
or officer named on behalf of the society, 
such judgment shall not be put in force 
against ibe property, moveable or iux- 
moveable T or against the body of such person or officer, but 
against Hie property of the society. r ibe application for execu¬ 
tion shall set forth the judgment, the fact of the party against 


How judgment to be 
on forced against. 





Members liable to be 
sued as Btrangere, 


ACT XXI OF 1800. 

whom it slmll have been recovered haviiigsfledor having been sued* 
as the case may be, on behalf of the society only, and shall reqtiire to 
have the judgment enforced against the property of the society. 

IX, Whenever by any bye-law duly made macemxknee with 

the rules and regulations of the society, 
bye-law to be enforced. ? r ^ the ru ^ 8 do not provide for the mak¬ 
ing of bye-laws, by any bye-law made at 
a general meeting of the members of the society convened for 
the purpose (for the making of which the concurrent rotes of 
three-fifths of the members present at such meeting shall be 
necessary), any pecuniary penalty k imposed for the breach of 
any rules or bye-law of the society, such penalty, when accrued* 
may be recovered in any Court having jurisdiction where the 
defendant shall reside, or the society shall be situate, as the 
governing body thereof shall deem expedient, 

X, Any member who may be in arrear of a subscription 
which, according to the rules of the society, 
he is bound to pay, or who shall possess 
himself of, or detain, any property of the 

society, in a manner or for a time contrary to such rules, or shall 
injure or destroy any property of the society, may be sued for 
such arrear or for the damage accruing from such detention, 
injury, or destruction of property in the manner hereinbefore pro¬ 
vided. But If the defendant shall be successful in any suit or 
other proceeding brought against him at the instance of the 
society, and shall be adjudged to recover his costs, he may elect 
to proceed to recover the same from ihe officer in whose name 
the suit shall be brought, or front the society; and in the latter 
case shall have process against the property of the said society 
in die manner above described 

XI. Any member of the society, who shall steal, purloin, or 

^, T , ... „ embezzle any money or other property, 

offci?«.sT«n^We u wi!ftl!1 ) T atld maliciously destroy or 
strangers. injure any property of such society, or 

shall forge any deed, bond, security for 
money, receipt or other instrument, whereby the fund a of the 
society may be exposed to loss, shall be subject to the mm e 
prosecution, and, if convicted, shall be liable to be punished in 
like manner, as any person not a member would be subject and 
IIn.bI0 to in respect of the like offence. 

XII. Whenever it shall appear to the governing body of any 

0 . ,, .... society registered under this Act. which 

»lKi!k'3!a« 1,M been established for any particular 
their purposes. purpose or purposes, that it is advisable 

to alter, extend, or abridge such purpose 
to or for other purposes within the meaning of this Act, or to 
amalgamate such society, either wholly or partially, with any 
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other society, such governing body may submit the proposition 
to the members of (he society in a written or printed report, 
and may convene a special meeting for the consideration thereof 
according to the regulations of the society ; but no such propo¬ 
sition shall be carried into effect unless such report shall have 
been delivered or sent by. post tu every member of tho society 
ten days previous to the special meeting convened by the govern¬ 
ing body for the consideration thereof, nor unless such proposi¬ 
tion shall have been agreed to by the votes of three-tilths of the 
members delivered in person or by proxy, and Confirmed by the 
votes of three-fifths of the members present at a second special 
meeting convened by the governing body at an intmal of one 
month after the former meeting. 

XIII. Any number not less than three-fifths of the members 

Provision for the his- ° r toij&j determine that it shall 
aolafcicm ot societies he dissolved* ami thereupon it shall bo 
aud tdjustooent of their dissolved forthwith, or at the time then 
affaire. agreed upon, and all necessary steps shall 

be taken for the disposal and settlement of the property of the 
society, its claims and liabilities, according to the rules of the 
said society applicable thereto, if any, and, if not, then as the 
governing body shall find expedient; provided that, in the event 
of any dispute arising among the said governing body or the 
member a of the society, the adjustment of its affairs shall bo 
referred to the principal Court of original civil jurisdiction of 
the district in which the chief building of the society is situate ; 
atnd the Court shall make such order in the matter as it shall 
deemretjumte* Provided that no society shall be dissolved unless 
three-fifths of the members shall have expressed a wish for such 
dissolution by their votes delivered in person, or by proxy, a i-a general 
meeting convened for the purpose. Provided that, whenever the 
Government is a member of, of a contributor to, or otherwise 
interested in any society registered under this Act, such society 
shall not be dissolved without the consent of Government. 

X1Y. If, upon the dissolution of any society registered under 
this Act, there shall remain, after the 

Upon a dissolution satisfaction of all its debts and liabilities, 
no member to receive p r0 p er ty whatsoever, the same shall 

profit> not he paid to or distributed among the 

members of the said society or any of them, but shall be given 
to some Other society, to be determined by the votes of not less 
than three-fifths of'the members present person ally or by proxy, 
at the time of the dissolution, or in default thereof by such 
Court a? aforesaid. Provided, however, that this clause shall 
"proviso for joint not apply to any society which shall have 
stock companies. been founded or established by the eontri^ 

butiona of shareholders in tko nature of a joint tftock company. 


ACT XXI OF I860. 

XV, For the purposes of this Act, a member of a society 

shall bon person, who, having been admit- 
VTho is & member. therein according to the rules and 

regulations thereof, shall Lav*i paid his subscription, or shall have 
siened the roll or list of members thereof, and shall not have 
resigned in accordance with such rules and regulation*; hut in 
all proceedings under this Act, no person shall be entitled to 
vote or be counted as a member whose subscription at the time 
shall have been in arrear for a period exceeding three months. 

XVI, The governing body of the society shall be the 

governors, council, directors, committee, 

_ Tho govermng body tras tecs, or other body to whom, by the 
rules and regulations of the society, the 
management of its affairs is entrusted, 

XVII, Any company or society established for a literary, 

scientific, or charitable purpose, and regie- 
Registration ot soote- ^ered under Act XL1II of 1B50, or any 
burned before this society established and constituted 

previously to the passing of this Act, 
but not registered under the said Act XL! II. of 1850, nifty, 
at any time hereafter, be registered as a Society under this Act, 
subject to the proviso that no such company or society shall be 
registered under this Act, unless au assotit to its being so regis¬ 
tered has been given by three-fifths of the members present 
personally or by proxy at some general meeting convened for¬ 
th at purpose by the governing body. In the case of a company 
or society registered under Act XL III ot 1850, t.ho directors 
shall be deemed to be such governing body. In the case oi a 
society not so registered, if no such body shall have been consti¬ 
tuted oTi the establishment of the society, it shall bo competent 
for tho members thereto!', upon due notice, t.o create for itself a 
governing body to act for tho society thencetorth# 

XV11L In order to any such society as is mentioned in the 

* i f-, oi n last preceding section obtaining registry 

buck societies to iilo r » , ,i, 

memorandum,. with under this Act, tt shall be sufiboient that 

Registrar of Joint the governing body file with the Registrar 
Stock Companies. a f Joint Stork Companies, under Act XIX 

of 1857, a memorandum showing the name of the society, the 
objects of the society, and tho names, addresses, and occupations 
of the governing body, together with a copy of tlie rules and 
regulations of the society certified as provided in section II, and 
a copy of the report of the proceedings of the general meeting 
at which the registration was resolved on. 

XIX. Any person may inspect all documents filed with tho 
Registrar under this Act on payment of a 
Inspection of dooti- one rU pee for each inspection ; and 

any person may rocpiiro a copy or extract 
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of any document-or any part of any document to be certified by 
tie Registrar, on payment of two annas for 
Certified copies, every hundred words of snoli copy or ex¬ 

tract; and such certified copy shall be 
primil facie evidence of the matters therein contained in all legal 
pmee ed in gs w h a te v or. 

XX, The following societies may be registered tinder this Act; 
m charitable societies; the military orphan 

Act ahalhapply* ^ ° fmids or societies established at the several 

presidencies of India: societies established 
for the promotion of science, literature, ur the fine arts; for instruc¬ 
tion, the diffusion of useful knowledge, the foundation or mainte¬ 
nance of libraries or reading-rooms for general use among the 
members or open to the public; or public museums and galleries 
of paintings and other works of art; collections of natural his¬ 
tory; mechanical and philosophical inventions, instruments, or 
designs. 


RELIGIOUS ENDOWMENTS, 


Act XX of 1868. 

An Act to enable th* Government to divest itself cf the manage* 
mmt of Religion* Endowments, 

Whereas it h expedient to relieve the Boards of Revenue and 
the Local Agents hi the Presidency of 
Preamble, Fort William in Bengal, and the Presi¬ 

dency of Fort Saint George, from the 
duties imposed on them by Regulation XlXof 1810 of the Bengal 
Code (for the due appropriation of the rents and prod nee of binds 
granted for the support of mosques, Hindu temples, colleges, 
and other purposes ; for the maintenance and repair of bridges, 
seraysj kuttras* and other public buildings : and for the custody 
and disposal of nnzzooJ property or escheats) and Regulation 
VII of 1817 of the Madras Code (for the due appropriation of the 
rents and produce of lands granted for the support of mosques, 
Hindoo temples, and colleges* or other public purposes; for 
the maintenance and repair of bridges, chon 1 tries, or chuttrnms, 
and other public buildings; and for the custody and disposal of 
escheats), so far as those duties embrace the superintendence of 
lands granted for the support of mosques or Hindoo temples, 
and for other religious uses,—the appropriation of endowments 
made .for the maintenance of such religious establishments,—the 
repair and preservation of buildings connected therewith, and 
the appointment of trustees or managers thereof* or involve 
;Lay connexion with the management of such religions establish¬ 
ments ; and whereas it is expedient for that purpose to repeal so 



ACT XX OF 1863. 


much of Regulation XIX of 1810 of the Bengal Code, and Regu¬ 
lation VII of 1817 of the Madras Code, as relate to endowments 
for the support of mosques, Hindoo temples, or other religions 
purposes; It is enacted as follows :— 

L Bo much of Regulation XIX of 1810 of the Bengal Code, 
and so much of Regulation VII of 1817 of 
Regulations repealed, the Madras Code, as relate to endowments 
for the support of mosques, Hindoo tem¬ 
ple?, or other religious purposes, are repealed. 

11 . Ju this Act words importing the singular number shall 
k ^ - in el u tie th e j jl ur al, an <1 w orcl e i mpor ting the 

plural number shall include the singular. 
r I Words importing the masculine gender 

shall include females. 

The wo nip * Civil Court 7 and £ Court * shall mean the prin¬ 
cipal Court of original civil jurisdiction in the District in which 
the mosque, temple, or religious establishment h situate, relat¬ 
ing to which, or to the endowment whereof, any suit shall he 
instituted or application made under the provisions of this Act. 

Ill* In the ease of every mosque, temple, or other religious 
establishment to which the provisions of 
either of the Regulations specified in sec¬ 
tion I are applicable, and the nomination 
of the trustee, manager, or superintendent 
whereof, at tbs time of the passing of this 
Act, is vested in t or may he exercised by, the Government or any 
public officer, or in which the nomination of such trustee, mana¬ 
ger, or superintemlent shall be subject to the confirmation of the 
Government or any public officer, the Local Government shall, aa 
soon as possible after the passing of this Act, make special provi¬ 
sion as hereinafter provided. 


Local Government to 
make special pro via km 
re 5* pectin g rnohq xxm, Ac.* 
iu certain cases. 


The words ** trustee, manager, or superintendent of o mosque,” etc., 
mentioned m this Act, mean the trustee, manager, or superintendent of a 
mosque, ©to.; to which the provision* of the Act are applicable* not the 
trustee* etc., of any mosquo ; and such persona arc those to whom the 
prcviKioTLs of the Regulations mentioned in 8. 1 were applicable* The 
mosques, etc,. to which the provisions of those Regulation a were appli¬ 
cable, were''mosques fur the support of which endowments had been 
granted in laud by the Government of the country or by individuals ; and 
the mosques, etc,, to which the provisions of this Act apply are, not any 
mosque, etc,, but any mosque for the support of which such endowments 
have been made —Jan AU v, J'aw Naik Si unduly Keg. App. No, 1411 of 
1880,1, L. B m 8 Calc*, January number. 

Whe re the tomb of a reputed saint became a place of pilgrimage, and 
an endowment was made for the maintenance of the shrine and for the 
performance of certain religion- ceremonies* and it appeared that there 
was a practice on the part of the proprietors and the managers of the 
institution to divide among themselves the residue of the income* and 
to dispose by way of sale or mortgage of the share an joyed by them, — 
it was held, that this was a religion© institution within the moaning of 
the Avk.—Ihkar udi& Sahib v* Ac hem Sahib } I. L, it* 2 L I ad , li>7, 
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Transfer to indepon * 
dent trustees, &c., of 
all property belonging 
to their trusts, &c., rs- 
nmmittg In charge o! 
Rovenue Board or 
others. 


i.m>x. A committee appointed muter fhia Act have power to dismias trustees 
-, , - or euperinteudeats of temples described in tMa section, without having 
recourse to a civil mit; but such powers nan only fee exercised on good 
amt sufficient grounds — Ohin na Jiaitga Ujautjitr v, Buhbraj/tt Mn&tilh 
3 Mad. H. C. li M 304, Where no sueli grounds appeared, ft suit, brought 
by tli.« person who It O' 1 been appointed by tha coni mit bee ns superintend 
dent in place of the defendants for the roe every of the temple and the 
[property belonging to it, was dismissed.— Ibid* 

lV- In the case of every such mosque, temple, or other relte 
gions eatablislim^nb which, at the timo 
of the passing of this Act. shall be under 
the management of any trustee, manager, 
or superintendent, whose * nomination shall 
not vest ia, nor be exercised by, nor bo 
subject to the confirmation, of the Govern¬ 
ment or any public officer, the Local 
Government shall, as soon m possible 
after the passing of this Act, transfer to such trustee, manager, 
or superintendent all the lauded or other property which, at the 
time of the passing of this Act, shall be under the superinten¬ 
dence or in the possession of the Board of Revenue or any local 
agent, and belonging to such mosque, temple, or other religious 
establishment, except such property as is hereinafter provided; 
and the powers and responsibilities of the Board of Revenue 
and the local agents, in respect to such mosque, temple, or other 
religious establishment, and to ail land and other property so 
transferred, except as regards acts done and liabilities incurred 
by the said Board of Revenue, or any local agent, previous to 
such transfer, shall cease and determine. 

Where the manager of endowed property lute been ejected by tbo 
Collector under Regulation VII of 1617. in was hold,, that, on the passing 
of this Act, the manager became entitled by vi rtue t>f this section to the 
restoration of the endowment. — Jwagk&ri (Jvmml&r v. Th& ColledUrtf 
Tti njarcy 6 Mad, IT. C. II., X>i. 

In 1841) the Board of Revenue interfered in tfe aflfa/r* of a temple. 
It did not appear whether any transfer of property bail Men made under 
this section'; blit, in 1865, the Judge of Patna appointed a manager of the 
temple, It was held, that the right of tiov eminent officers to control the 
affairs of the temple had been sufficiently proved— J>hurm Singh v. 
Aissen. iSingk, 1. L. TI.. 7 (.ale. 767, 

V, Wheat:ver from any cause a vajinqey shall occur in the 
00 )ce of any trustee, manager, or super in- 
Procedure in. esse of ten dent, to whom any property shall have 
dispute as to right of k t>en transferred under the hist preceding 

sss^x v ? ectiou ' “i' 1 *" 5 ’ r dif!pnte rr- 

ing the right of succession to snoh office, 
it shall be lawful for any person interested in the mosq&e, temple, 
or religions establishment to which such property shall belong, 
or in the* performance of the worship or of the service thereof, 
or the trusts relating thereto, to apply to the Civil Court to 
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Right** powers, and 
responsibilities of trus¬ 
tees, to whom any 
charge shall be traus- 
ferred. 


appo&t aumimgsr of such mosque, temple, or other religions eBtob- 
lishment, and thereupon such Court may appoint such manager, 
to act until some other person shall by suit have established his 
right of succession to such office. Thu manager so appointed by 
llie Civil Court shall have, and shall exercise, all the powers which, 
under this or any other Act, the former trustee, manager, or super¬ 
intendent, in whose place such manager is appointed by the Court., 
had or cunld exercise, in relation to such mosque, temple, or 
religious establishment, or the property belonging thereto. 

Where an application by a petitioner tinder this met ion to be appointed 
manager of a religions endowment wan rejected by the Judge after bear¬ 
ing both sides, bn the ground that there had been no transfer of the pro¬ 
perty by the Local Government, under s. 4, the Court refused to interfere 
under eh U> of the Charter, holding that the Judge bad not declined to 
accept jurisdiction in the case, and that he wa* right in refusing fcd 
accept jhe jurisdiction vested in Mm by this section .—Ehnjah Auhrvf 
jJmwin v. M. S. Hazara Jtejfim, IS W. 1L, 391b 

VL The rights, powers, and responsibilities of every trustee, 
manager, or superintendent, to whom th<9 
land and other property of any mosque, 
temple, dr other religious establishment is 
transferred in the manner prescribed hi sec¬ 
tion IT of this Act,as well as the conditions 
of their appointment, election, and removal, 
shall be the same as if this Act had not been passed, except in 
respect of the liability to be sued under this Act, and except in 
respect of the authority of the Board of Revenue and local 
agents, given by the Regulations hereby repealed, over such 
mosque, temple, or religious establishment, and oyer such trus- ■ 
toe, manager, or superintendent, which authority is hereby 
determined and repealed. All the powers which might be exer¬ 
cised by any Board, or local agent, for the recovery of the rent of 
land or oilier property transferred under the said section I\ of this 
Act, may, from the date of such transfer, bo exorcised by any 
trustee, manager, or super in tendon t to whom such transfer is made. 

VII. In all cases described m section III of this Act, the 
Local Government shall mien for all up- 
Appointment of coni- 01}e yr W iore committees in every 

Division or District, to take the place, 
and to exercise the powers, of the Board of Revenue and the 
local agents under the Regulations hereby repealed. ^ Such 
committee shall consist of throe or more persons, and shall per¬ 
form all the duties imposed on such Board and local agents, 
except in respect of any property which is specially provided for 
under Fjeetion XXI of this Act, 

A district committee liaano right to call for accounts from the trustees 
of temples which are ’within s, 4.— Ve?ikattii?altifct*i9hfi$- Clwtthjur v. 
Kalhja Afe muhjangar, 5 Hud.H. GB>, 48; Ramfongar y, QmmmHnda 
P&rt<lara$(vimda< ifr, t GH. 
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ficationfl for m ember of 
eiicli committee. 




Every member fca lie 
appointed for life, irn- 
leas removed for mis¬ 
conduct, Sec. 


EELIGIOtJS E2O)0WMBKm 

VIIL The members of the said committee shall bo appoint¬ 
ed from among persons professing the 
Provision as toquali- ^-elfor the purposes of which the 
mosque, temple, or other religious estab- j 
Ibhment was founded, or is now main¬ 
tained* and in accordance, m far as can be ascertained, with th< 
general wishes of those who are interested in the maintenance of 
suoli mosque, temple, or other religious establishment. The 
appointment of the committee shall be notsfx a] in the official 
Gazette- la order to ascertain the general wishes of mch per¬ 
sona in respect of such appointment, the Local Government may 
cause an election, to be held, under such rules (not consistent 
with the pro via ions of this Act) as shnibbo framed by such Local 
Government 

IX, Every member of a committee appointed as above shall 
hold his office for life, unless removed for 
misconduct or unfitness, and no such 
member shall be removed except by ah. 
order of ‘ the Civil Court as hereinafter 
provided, 

X. Whenever any vacancy shall occur among the members 

of a committee appointed as above, a new 
Provision for filling teeinber ahall be elected to fill the vacancy 

by the persons interested as above pro¬ 
vided, The remaining members of the committee shall, as soon 
as possible, give public notice of such vacancy, and shall fix a 
day, which shall not be later than three mouths from tne date of 
such vacancy, for an election of a new member by the persons 
Interested as above provided, under rules for elections which shall 
be framed bv the Local Government, and whoever shall be then 
elected, under the said rules, shall be a member of the committee 
to fill such vacancy- If any vacancy as aforesaid shall not be 
filled up by such election as aforesaid within three months after 
it has occurred, the Civil Court, on the application of any person 
whatever, may appoint a person to fill the vacancy, or may order 
that the vacancy be forthwith filled up by the remaining members 
of the committee, with which order it shall then be the duty of 
such remaining members to comply ] and if this order be not com¬ 
plied with, the Civil Court may appoint a member to fill the said 

vacancy. # , 

XL No member of a committee appointed rrnaer tins Act 
yliall be capable of being, or shall act, 
also as a trustee, manager, or superin¬ 
tendent of the mosque, temple, or other 
religious establishment, fur the manage¬ 
ment of which such committee shall have 
been appointed. 


Ho member of o com¬ 
mittee to be trustee, 
&e., of the mo»que t &c., 
under charge of such 
committee. 
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XII. 


On appointment of 
committee. Board and 
local agmta to transf er 
property. 


Immediately on the appointment of a committee* ?i.s apfi'x, 

above provided, for the superintendence of - 

any such mosque, temple, or religious 
establishment, and for the management of 
its affairs, the Board of Revenue, or the 
local agents acting under the authority of 
the said Board, shall transfer to such committee all landed or 
other property which at the time of appointment shall be under 
the superintendence or in the possession of the said, Board or 
local agents and belonging to the said religious establishment, 
except as is hereinafter provided for, and thereupon the powers 
and responsibilities of the Board and the local agents in respect 
to such mosque, temple, or religious establishmen t, aud io all hud 
and other property so transferred, except as above, and except as 
regards acts done and liabilities incurred by the said Board or 
agents previous to each transfer, shall cease and determine. All / 
the powers which might be exercised by any Board or local agent + 
for the recovery of the rent of land or other property transferred 
under this section, may, from the'date of such transfer, be oxei> 
eised by such committee to whom such transfer is made, 

XIIL It shall be the duty of every trustee, manager, and 
superintendent of a mosque, temple, or 
Account of receipts establishment, to which the pro¬ 

visions of this Act shall apply, to keep 
regular accounts of his receipts and disbursements in respect of 
the endowments and expenses of such mosque, temple, or other 
religious establish men 15 and it shall be the duty oi every com¬ 
mittee of management, appointed or acting under the authority 
of this Act, to require from every trustee, manager, and super¬ 
intendent of such mosque, temple, or other religions establish* 
in ent ill e prod action of sti c h regU 1 ar acc o u nts 01 s 11 eh 1 e c ei pt s an d 
disbursements nt least once in every year, and every such commit¬ 
tee of management shall themselves keep such accounts thereof. 

XIX t Any person or persons interested in any mosque, temple, 
or religious establishment, or in the per- 
Any person interest- f 0 nuance of the worship, or of the ser¬ 
if ° f vice thereof, or the trusts relating there- 

hivmh of tenfifv ^c, ^ ;maj , without joining ay plaintiff any 

of the other persons interested therein, sue before tbo 
Civil Court the trustee, manager, or superintendent of such 
mosque 3 temple, or religions establishment, or the member of 
any committee appointed under this Act, for any misfeasance, 
breach of trust, or neglect of duty, committed by such trustee, 
manager, superintendent, or member of such committee, hi 
respect of the trusts vested in or confided to them, respee- 
tivriv, and the Civil Court may direct the specific performance of 
m v act by such trustee, manager, superintendent, or member of 
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a committee, and may decree damages and costs against such 
trustee, manager, Ktiperin tender, t, or member of a committee, 
and may also direct the removal of such trustee, manager, 
superintendent, or member of a committee. 

This section is generally applicable to all religions endowments, and 
while it in. one sense restmins the ordinary Courts from dealing with 
cases against trustees of religions endowments* it gives special facilities 
for suits hi the principal Civil Court of the district by any of the persons 
mentioned m these ©ndowiueufcfl.— Jfburm Singh v. Kmofi Simjh, I, L. 

7 CaK, m. 

Under s 15 of Reg. XIX of 1810* it was decided that a curator, removed 
by the Board of Revenue on the ground Of misconduct might bring an 
action to try the sufficiency of that ground,— All Khan V, Tho 

Goiernmint, 5 Seb,;3T0 ( ; 45 JM r 130. 

In a suit by two of the worshippers at a* cor tain mosque. Instituted, 
after having obtained the sanction of the Advocetv A> oneral under ts, :>’>9 
of the Civil Procedure Code, against the imitawulli of the mosque. and 
two other persons to whom the mutawalli had mortgaged part of the 
endowed property to secure the repayment of »loan, appeared that 
one of the mortgagees had mild some of the wwff property in execu¬ 
tion. of a decree which lie burl obtained upon his moAgage, amt the 
property had been purchased by the other mortgagee. The plaintiff 
prayed that the property purchased might he decided bo bo wtoqf that 
the sale in execution might be declared to k m valid; that a mutawadli 
might be up pointed by Lite Court; ami that the costs of doing the acts of 
the idtgf might be defrayed from the- profits of the property belonging 
to the endowment. It was held, that ro f:u* as regarded that portion of 
the prayer as foil within the provision* of >■, 5311 of the bode, the 
plaintiff* were not entitled to sue, as thoj were wt “ persons having a 
direct mferesw iu the trust 11 within the meaning of that section, and 
that the suit should have been Instituted under this ^notion after sanc¬ 
tion obtained under a. 18; and that alt Lough the plaintiffs might possibly 
have obtained leave to sue under *. 30 of the Code on behalf of them- 
solves and the other persons attending the mosque, they not baying 
obtained such leave wore nob entitled to institute the suit for the purpose 
of obtaining the relief asked for in the other prayers of the plaint.— 
Jan AH v. Mam Kath Ahmdtd, Reg. App*, No, of ISSO, I* L, R-, 
& Calc. r January number. 

Where a sacred book was kept at a temple nnrl was an object ol veno- 
rutkm to the mem bora of the * ct entitled to worship there, it was held, 
that a suit would lie under this edition, by tome of thepersoha interested 
in the temple, to restrain the superintendent from removing the book to 
another pines, and that he should be direct**! to retain the book as a 
portion of the furniture of the temple ,—Dhurin Sinffh v. Kitten SivtjU, 
I. L. It,, 7 Gaia, 757. 

An order under this section should be mandatory and not prohibi¬ 
tory,— Ibid. 

Tbifi Section empowers the Court to remove trustees, whether heredi¬ 
tary or selected-—f h hitrudin Sahib v, Avheni Ziflhth h I. L. B.j 2 Math. Iil7. 

XY« Xke inter eat required in order to entitle a person to sue 

ynder the last preceding section need not 

Nntore of interest be a pecuniary, or a direct or immediate, 
catitliatf a pe«on to or such an interest ay would 

entitle the person suing to take any part in 
the management or superintendence of the trusts. Any person 
Laving a right of attendance, or having been in the habit ol 





act xx op 1863, 


attending at the performance of the worship or service of any 
mosque, temple, or religious establishment, or of part a T ving 
in the benefit of any distribution of alms, shall be deemed to bo a 
person interested within the meaning of the last preceding section. 
The suits to which this Act applies are such m come within the 
„ , . . provisions' of s, 14, which only refer to suits 

i tp 5 jjy iVt;! 1 wiistfiGdi O-i S-H porm tenileots.) 

** 11 ' or the members of a district committee while in 

office.— J(?!fan$arnl<tmru v, Sri Hat h Dnrma Ikvfrf/i, i Mad, H, 0. Iv t 2, 
ft applies, in fact, to much religious trusts and endowment* which had] 
been, or might come to be, under the management of the Govern meat, —I 
Ktihw ( burn (iirre v. Mahk 2 0. L. It, 1SJ8 It does not apply to a suit 
b|6uglit by (I'kkrmttlLarta of a temple and one of it,* worshippers to 
compel the heir of the late manager to make good, out of the property 
inherited by him, the deficiency in the dt i ftxf ha n tim funds caused by the 
breach of trust and misapplication of the late manager .—J'eyattf&rvja- 
Vdtrn v. Sri liati Lhtrtna J&M&i, 4 Mad, H. C, R., 2, 

A suit for the removal of a molmut and. the appointment of another in 
hk place h not within tbft Act : ri^2£More Hon l/ohmU v. JftjTtte Churn 
GTr&e, :t2 'W. It., %CA. And a suit by su officer of a mosque, temple, or 
other religious endowment, for dismissal from hi* office, is not a suit for 
mis finance, within the meani ug uf fc. 14 ,~$ifc4 AmSit SuMh v Ibratn 
Sdhib. 1 Mad. II. C R , 1 IS.. 

Where the plaintiffs descrlhtvl * ass the Calcutta'Tuito ihudo 

Anti ago Punch Brethren, and h risked ttait the. l t and ^onriol 

of the temples endowments and worship i>f fch*. IK;umbtfry wf of Jolro: 
wj.is vested in them, and that they fom*'-d the noinmtw... *<>* *-h*? itau- 
agemenfc of all the Jain charities as well in Calcutta m u all the Other 
towns and places in India, and sued lor the coustriictiou oi a wifi and a 
declaration of their rights thereunder a,* me mbers of the Punch, and to 
have pTOpertf^edioated by the will to religious purposes ascertained and 
scoured, it was held, that such a *uit did not full under Act XX of 
but came muter the ordinary jurisdiction of the Court, which is similar in 
its general features to that of the Lord Chancellor in England — Punch 
Cowrie Moll v, Clmviroololi, I, L R-, J Calc,, 563 ; S. C., 2 C. L, R.. 121, 
Any person interested in the endowment, and the interest need not be 
a pecuniary one, may, after leave obtained, huo 
U v whom sum may be trustee, manager, or eUpcrintendeut, or the 
Urciught, members of a eommibfee appointed under the 

Act T for mlsfeasauc e .—Bihce Kttn*$$% Fat ini & v Bibes S&hrhn> Jttn } 

fc> W. a. , 813. 

The plaintiff should mo on behalf of himself and the other persona 
interested in the duo performance of the trust. 
Frame ot m\u stating what breaches of trust have been com- 

nutted, and praying that the trustee may be removed ; that some proper 
person mar bo appointed in his place ; that ft scheme may be f mined fur 
the purpose of having the breach of trust rectified md properly carried 
out in future ; and for an account —Juilrr (Juttn Givi v, Gohihi, 2 0, L. 
B, 131 : Hm Xar&in Singh v. J tin bo Bye, 3 0, L. R.. 1 In. 

It in not necessary to show that the endowment was one which was 
formerly under the control of the Board of Revenue,— Gakf» Singh v, 
Ilrthigopal Singh, fi By t, K.» Appx., 55, 

These sections as to suits deal only with the rrusfcoea, managers, 
finpe rint' indents, and committees of temple* 
^ c i not ll PPv 1 to for act 5 * done hy them while filling the office of 
wrong'dOerA trustee, manager, superintendent, or committee, 

and do not apply to persons who, without any authority, by election, 
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appointment, or otherwise, hare intruded themselves into the manager 
menb of a temple and possession of ita properties *—Sabapathi v* Submya, 
I, L, It. 2 3Vlad v 68 , " 

The jurisdiction given to Courts by this Act cannot be excluded by 
any o»ttae in a deed of endowment*— S*jud Imdad* flmnei:i v, Muhomd 
Ali JUtaiK 23 W. K. t I fill. 

, li appeal doea not lie from an order passed under this Act. but the 
party dissatisfied with the order may seek to set it asdde by a regular 
i \}ih,^Kv4Mram Singh y, Singh P&qjwry , W- it., Sp* (Mis.}, 2o ; 

fit*truss j Button Begum v. Ihidjet: Ahocr Itnfman. 21 W. It., 36S. 

XVL In any suit or proceeding instituted under this Act* it 
shall be lawful for the Court before which 
Reference to arbitra* sllc b suit or proceeding Is pending* to 
tore ' order any matter in difference in such 

exslfc to be referred for decision to one or more arbitrators. 
Whenever any such order shall be made, the provisions of 
chapter vi of the Code of Civil Procedure shall, in all respects* 
apply to such order and arbitration, in the same immnor a* if 
such order bad been made on the application of the parties under 
s, 812 of the said Code* 

Sea now Act X of 187 7, chap, Mxvii, and e* 506. 

XVXL Nothing in the last preceding section shall prevent the 
parties from applying to the Court* or the 
Reference under e. Court from making the order of reference 
nisof Civil Fxovodtme xm( \ er the said s* 312 of the said Code of 
Civil Procedure* 

See now Act X of 1877, b* 606. 

XVIH, No suit shall bo entertained under tills Act without a 
preliminary application being first made to 
Preliminary applies,- the Q oni ^ f or leave to institute such suit* 

tote sait lBaVe 60 mSU " application may he made upon un¬ 

stamped paper* The Court* on the perusal 
of the application, shall determine whether there are sufficient 
primd facie grounds for the institution of a suit, and if in the 
judgment of the Court there are such grounds* leave shall be 
given for its institution. In calculating tbo 
costs at the termination of the suit* the 
stamp-duty on the prelim in a 17 application shall be estimated, and 
shall be added to the costs of the suit* If the Court shall be of 
opinion that the suit has been for the benefit of the trust, and that 
no party to the suit is in fault, the Court may order coats* or 
such portion as if may consider just, to be paid out of the estate, 
Mention 18 of Act XX of 18G3 applies only to suck religions establish¬ 
ments a? were under the control or an peri n ton d cnee of the Board of 
Re venue or of local agents under Hog. XIX of 1810, and were 
transferred to trustees or managers under s* 1 of the Atifc *—Delrwi 
Hantw Bt.guvi v* Kawab Sijud Athgwr Ally Khan, 13 B* L* R., 1G7 ; 8. Q* f 
23 W, R**i53, 

J 7 a M&iiomedaa lady, executed a wuqfuama, purporting to dedicate 
the whole of her property to an imam barn in her house r for the purpose 
of porpeuuutjug various SMab ceremonies. By the wuqfuoma she 


ACT XX OF 1863. 

constituted herself joint-mnt^wali with olio //* and canned the name of 
herself and // as inutawalis to be substituted in the Collector’s te/nsW 
for her own name ns owner. On the death of JT, A acted a* the solo 
jimtewali* The whqfnima was publicly registered. But though the 
property was styled b wnqf' and A the mutftwali m all documents 
connected with the estate, A ebnthtued to deal with it as absolute owner, 
end the dedication, though made in 1862, was never under the control 
of the Board of Revenue or of local agents. In a suit, which the 
pb do tiffs obtained leave to institute, under a. 18 of Act XX of 1808, 
to remove "A from the lmitawaMship. ou the ground of misfeasance* it 
■was held, that the wutjfnama did not constitute a public relijgjdug 
establishment within the meaning of Act XX of 1663, and that therefore 
the Judge below bad no authority to give the plaintiffs leave to sue 
under h I8 r and that his decision was consequently ultra riw.- Detroit* 
Bmjw Btpnm v, Nanmb Spud Aehgar Ally Kkm , 15 15. L, B , 167 j 8. 0*, 
23 W, 31.. 45ft, 

The suits mentioned in the Act m needing the authority of the Court 
for their institution, are solely suits charging trustees, managers, or 
committees with misfeasance. malversation of the temple property, or 
neglect of duty "There is nothing hi t he Act to oust the jurisdiction of 
the ordinary Courts over suite to establish a right t>o Share in Oho manage- 
in cut. —Affri $hawttm Embnuidri v. Y&tuu, Evtbrandn, 3 Mad. H* 0, 

r. m ■ , 

The Act. white it empowers persons to sue whose right to sue. inde¬ 
pendently of Urn Act, may be doubt,fundoes not deprive persons, claim- 
ittr to be beneficiaries under a deed of endowment, of the right to sue 
which they havo independently of the Act: nor does it impose on them 
the necessity of obtaining the sanction to institute the suit required by 
f. 18 of the Act. —Hujt e Kalnh * Homift v* M. S* Mskrttm Benbce, 4 X, 
W. P,, loo; Jcptngaruiavara Sri HtAi Ihtrma, 4 Mad, H* C. R., 2* 

An appropriately who sues on the ground that the trust created, so far 
as it relates to theappoinLinenb of miitaWalfft, has never been acted upon, 
and that the original rights of the appropriated remain, is at liberty to 
bring such a suit without the leave of the Court under*. 18 of Act XX 
o£ 1863,— Urdait-oon-nUtti v. Syud Afoul HimMn, 2 X. W, F., 420* 

The committee of a district duly appointed under Act XX of 18G3 arc 
entitled to maintain a suit in the Civil Court without having obtained 
the leave ot the Court to bring the suit, in, well when the object of the 
suit is to establish their right of control under s. 3 of the Act, as when 
it is sought, to enforce such control against the otbeers of the temple 
subordinate tu them,— Vmktttosa Naidn v. Sadtiyirp&mwy lyer 7 4 Mad* 
H, 0. R..404- 

An order of the Civil Court under this section refusing leave.to institute 
a suit, and deciding that an endowment is governed iu a particular man¬ 
ner. is? not apparently conclusive upon tho question of title between the 
parties.— VtnJuittte# Naiktv V» Srinivasa Chatiyar , 4 Mad. H* 0* It., 410. 

lb is the duty of the Court acting inidvi $. 18 of Act XX of 1863 to see 
that there are some sufficient grounds for giving a person permission to 
institute a suit under the provisions of the Act, for such permission; 
does not only contemplate that the Court may remove such trustee, 
Manager, superintendent or member of a commit ft entrusted with the 
management of the endowed property, but it also contemplates that rho 
Coart trim!I cull upon such trustee, manager, superintendent, or member 
of a committee to hie in Court an account of his trust- —Kiehorc Bv n 
Mofiwit v. Ktdec Churn, Gives, 22 W r R*, 364, 

No order for costs out of the estate cm be made where a party to the 
suit is In fault Doe# Mo hunt v, Nuud Ahhore Ihts* Mohuiit, 

22 W, 11,, 21, 
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which t he endowments 
are partly for religions 
and partly for seotd&r 
purposes. 


XIX. Before giving leave for tlia institution of a Pint, or after 

„ leave has been given, before any proceeding 
ASttSt ia tnkon, or ot any time wfcn «„ E „it i, 
* pending, the Oourt may order the tnistee, 

manager, or superintendent, or any mem¬ 
ber of a committee, as the case may be, to tile in Court the 
accounts of the trust, or such part, thereof as to the Court may 
seem necessary. 

XX. No suit or proceeding before any Civil Court, under 

the preceding sections, shall in any way 

T\ r o civil suit to bur affect or interfere with any proceeding in 

Egxfesr “ o™ 1 °»»rt f« 1™4 of 

trust. 

See Anon,, L L, It., 1 Mad., 55. 

XXL In any case in which any land or other property has been 
Provision for ones in g r;i] »ted for the support of an establishment 
partly of a religious and partly of a secular 
character, or in which the endowment made 
for the support of an establishment is 
appropriated partly to religious and partly 
to secular Hises, the Board of He venue, before transferring to any 
trustee, -manager, or superintendent, or to any committee of 
management appointed under this Act, shall determine- what 
portion, if any, of the said land or other property shall remain under 
the superintendence of the said Board for application to secular 
mesj and what portion shall be transferred to the superintendence 
of the trdstea, manager, or superintendent, or of the committee, 
and also what annual amount, if any, shall be charged on the 
land or other property which maybe so transferred to the superin¬ 
tendence of the said trustee, manager, or superintendent, or of 
the committee, and made payable to the said Board or to the 
local agents for secular uses as aforesaid. In every such ease 
the provisions of this Act shall take effect only in respect to 
such land and other property ns may be so transferred. 

XXII. Except as provided in this Act, it shall not he lawful, 
Government not to * fter the passing of this Act, for my Gov¬ 
ernment in India, or for any officer of any 
Government in his official character, to 
undertake or resume the superintendence 
of any land or other property granted for 
the support of, or otherwise belonging to, any mosque, temple, 
or other religious establishment, or to take any part in the 
management or appropriation of any endowment made for the 
maintenance of any such mosque, temple, or other establishment, 
or to nominate or appoint any trustee, manager, or superinten¬ 
dent thereof, or to be in any way concerned therewith. 


not 

bold charge henceforth 
of property for support 
of any mosque, temple, 





Effect of Act in res¬ 
pect of It e «ul utions 
therein mentioned and 
of build Mgs of anti¬ 
quity. &o. 


ACT XVII OF 1864. 

XXIII. Nothing in this Act shall be held to affect the pro¬ 
visions of the Regulations mentioned in 
this Act, except in so far a* they relate to 
mosques, Hindoo temples, and oilier reli¬ 
gious establishments; or to prevent the 
Government from taking such steps as It 
umr deem necessary under the provisions of the said Regulations, 
to prevent injury to and preserve buildings remarkable for their 
antiquity, or for their historical or architectural value, or required 
for the convenience of the public, 

XXI V. The word 1 India * in this Act shall denote the terri¬ 
tories which are or may become vested in 
l^i*/ Her Majesty by the Statute 21 and 22 

Vic.jC, 106, entitled an Act for the better government of India/ 5 

OFFICIAL TRUSTEES 1 ACT 


Act XVII of 1864 
An Act to constitute an office of Official Trustee* 

Wbbkeas it is expedient to amend the law relating to Official 
Trustees, and to constitute <m office of 
Preamble official trustee ; It k enacted as follows;— 

L The following words and expressions in this Act shall have 
the meanings hereby assigned to them, 
Interpretation* unless there be some thing in the context 

repnguant to such construction, that k to say 

The expression 4 High: Court 1 shall mean Her Majesty’s High 
Courts of Judicature at Fort William m 
1 Hkk Court. Bengal, Fort St, George, and Buinbay 

respectively, in the exercise of their original civil jurisdiction,. 
The expression ‘Chief Justice 1 shall mean the Chief Justice 
or Acting Chief Justice for the time 
f Chief Justice. being of any of tho said High Courts. 

The word ‘person ’ shall in elude a 
* Person/ corporttuon. 

Words importing the singular number shall include the plural, 


and words importing the plural number 
shall include the singular. 

Words importing the masculine gender 
shall include females. 

1843 {for the appointment of Official 
Trustees in certain cases) is hereby re- 
pealed, except as to any proceedings pend¬ 
ing, or any trusts now vested in an Official Trustee antler it, and 
except in so far as that Act is made applicable to the Settlement 
of Prince of Wales’ Island, Singapore, and Malacca,. by Act XI\ r 
of (For extending the provisions of Acts XXIV of 1841 
nd XVII of 1843 to ike Straits’ Settlement,) 


Number. 

Gender. 

IL Act XVII of 
Act XVII of 1843 re¬ 
pealed. 
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xerox. Ill, Every Official Trustee appointed under the said Act 

- . Ti , j XYII of 1813 shall, save as regards the? 

Official trt]*fcee under ■ , - , . , . , 

ActXYH IBCI toaet remuneration to be received by him, hold 

na if appointed under aitd execute the trusts of which bn i-; 
this Act, save as xe- trustee, in all respects ns if he were an 
gtirds remuneration. Official Trustee appointed under this Act, 

IV * In each of the presidencies of Fort William in Ecu gal, 
An Official Trustee to Fol t St - Oeorje. mid Bombay, there shall 
bo appointed in each he an Official Trustee, The said Official 
Presidency, Trustees shall be called the Official 

Trustee of Bengal* the Official Trustee of Madras, and the 
Official Trustee of Bombay respectively. 

Y. Every Official Trustee appointed under this Act shall ho 
Appointment, anspen- appointed and may be suspended or re¬ 
f-ion, and removal of moved from his office by the authorities 
Official Trustee. hereinafter named, that is to say— 

The Official Trustee of Bengal, by the Chief Justice of Her 
Majesty's High Court of Judicature at Fort Will mm in Bengal, 
The Official Trustee of Madras, by the Chief Justice of Her 
Majesty's High Court of Judicature at Fort St. George, 

The Official Trustee of Bombay, by the Chief Justice of Her 
Majesty's High Court of Judicature at Bombay, 

YL The Adnri n i $trator-Q m eral or Officiating Administrator- 

Administrator-Gene- General for the time being A any of the 

ml may Ijo appointed said Presidencies shall be eligible for the 

Official Trustee, office of Official Trustee of that Freni- 

deiicj- Every Official Trustee appointed under this Act shall 

give security for fcho due execution of the 

, t* i duties of his office in such mariner and to 

by OOcul -trustee. ^ ^ ^ ^ ^ 

whom he is appointed shall direct. 

VII* It shall be lawful for the Chief Justice of the High 
Le:m of dbeenoa of Court at an* of the Presidencies, from 
Official Trustee, and ap- time to time, to grant leave of absence to 
poiutmoniof » person the Official Trustee of that Presidency, but 
to officiate fof him, subject always to such and the like rules 
as may be for the time being in force as to leave of absence of 
officers attached to such High Court, Whenever any Official 
Trustee shall obtain leave of absence, it shall be lawful for the 
t hief Justice to appoint some person to officiate as Official 
Trustee, and such person, while so officiating, shall bo subject to 
the; same conditions ami be bound by the same responsibilities as 
the Official Trustee, and he shall be deemed to be the Official 
Trustee for the time being under this Act, and shall he liable to 
give security fur the due execution of the duties of his office in 
like manner as if he had been appointed Official Trustee. 


•wwjj; 
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VIII. If any person shall be ubo.it to grant, assign or settle 
any property, mo rouble or immoveable, of 
Official Trustee may, r £ - - * ■ * 


with lite consent. be ap¬ 
pointed trustee oi a 
settlement by grantor, 
Slq. 


Official Trustee ap¬ 
pointed under last pre¬ 
ceding nection to re¬ 
ceive only the remu* 
11oration specified!a the 
deed, 

x. 


r ” I . ' 

what nature or If hid soever, upon or sub¬ 
ject to any trust* whether for a charitable 
purpose or otherwise* it shall he lawful 
for such person } with the consent of the 
Official Trustee* to appoint him, by the deed creating the trust, 
to he the trustee of such settlement; and upon each appoint¬ 
ment the property so granted* assigned, or settled shall vest in 
such olftcer and Ins successors in office, and shall be held by him 
nud them upon the trust declared and contained in the said deed- 
Provided always, that the consent of the Official trustee shall be 
recited in the said deed, and that the deed shall be duly executed 
by the Official Trustee ; provided also* that no trust for any 
religious purpose shall ever be held by the Official Trustee, under 
this or under anv other section of this Act 

IX. Every Official Trustee appointed trustee of any property 
under the last preceding section shall 
be entitled to receive, by way of remu¬ 
neration in that behalf, such sum or sums 
only as he shall, by the deed of settle¬ 
ment, be declared to he entitled to re¬ 
ceive. 

if any property is subject to a trust, whether for a chari¬ 
table purpose or otherwise* and there shall 
I 1 ntier wh&fc other j , |0 trustee willing to act or capable of 

SCSSUroS acting in <>.« wlo i« «WI. 

cd trustee of any pro- the local limits of the ordinary or extra 
petty. ord in ary oviginal civil j nrisdiction of the 

High Court, or if property is subject to a trust, and ell the 
trustees, or the surviving or continuing trustee, and all the per¬ 
sons beneficially interested in the said Trust, shall be desirous 
that the Official Trustee shall bo appointed in the room of ouch 
trustees or trustee, then, and m any such case, it shall be lawful 
for the High Court, on petition, and with the consent of the 
Official Trustee, to appoint the Official Trustee to be the trustee 
of such property : and upon such appointment mm property 
shall vest in the Official Trustee and \m successors in office, and 
shall be held by him and them upon the same trusts as the same 
were held previous to such appointment. 

XL The Official Trustee shall ho entitled by way of re mu- 

Sate «f coramimoii j 11 r fP ert <> f a ’| tr |“M££ 

under last preceding transferred to him undei toe la. pj ■ 
taction. ing section, to a commission, the rate of 

which shall he as follows, that is to say,— 

On all capital monies received by liiiu,—a commission of one- 
half per emit* ou receiving the same, 
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Du all capital monies invested by him,—a commission of one- 
half per cent, on investing the same. 

On all sums received by hint by way of interest nr dividends 
in respect of monies invested,—-a commission of three-quarters 
per pen t. 

On all rents collected by him,—a commission of two und-a-half 
per cent. 

XIL The Official Trustee shall defray all the expenses of the 
establishment necessary for his office, in- 
eluding the provision of office accomm o tin- 
tion, together with all other charges to 
which the said office shall be subject, except those for which 
express provision is made by this Act, and except those costs of 
litigation and the like which a trustee would, under ordinary 
circumstances, be entitled to pay for out of the trust-monies in 
his hand. The commission to which the Official Trustee shall be 
entitled h intended to cover all the expends ami risk ami 
responsibility of management, collection, and distribution. 

XIII. It shall in no case be lawful to appoint the Official 

In all cases Official Trustee to be a trustee along with any 

Trustee to be sole truB- other person : but the Official Trustee 
too. shall always he sole trustee, 

XIV, The Official Trustee shall cause all capital monies 

In what securities OfE- received Ivy him to be invested in govern- 

cud Trustee to invest; ment securities, or otherwise as the Court 
tjmst-mouey. shall direct: and if in any case the trust- 

funds or nay part of them shall, at the time of their vesting in 
the Official Trustee, be invested otherwise than as provided in the 
deed or will creating the trust, or than as ordered by the Court, 
it shall be the duty of the Official Trustee, as soon as he reason¬ 
ably can, to realize the funds so improperly in vested,, and to invest 
the same in Government securities, or otherwise as the Court 
shall direct. 

XV. The High Court may make any such orders as shall 

High Court m a y secm to il necessary respecting any true =t- 

maLe'orders respecting property vested in the Official Trustee, or 
tr oat-property v ested the interest or produce thereof. All a nth 
in Official Trustee. orders shall be made cm petition, unless 

the Court shall direct a suit to bo instituted. 

XVI, Nothing in this Act shall prevent the r< -transfer of 

Re-Uftaiter of trust- a "? t-'tat-property .which may 
property to original, or come vested in the Official Inis.toe, to the 
tinned ar to other, trim- original or any subsequently appointed 
trustee, or to such person as the Court 
shall direct, unless otherwise provided by the deed or will creat¬ 
ing the trust. 
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XVII* All orders which shall be m06 appointing any Offi- afpdx\ 

cial Trustee to act as trustee in virtue of- 

Onteof appointment hb ef!iCq, shall appoint him by Ins name 
of Official Iteetee, 0 £ office, and shall authorise the Official 
Trustee for the time being’ of the same Presidency to act as 
Official Trustee of the properry to which such order shall relate ; 

On death. &o.. of and all property ami interest W Hch at the 
Official Trustee, pro* time ot the death, resignation, or removal 
perty to vest in his from office of any Official Trustee shall 
successor. be vested in him by virtue of such order, 

shall, Upon such death, resignation, or removal, erase to be vested 
in him, and shall vest in his successor in office immediately 
upon Iris appointment thereto, and all boohs, papers, and docu¬ 
ments kept by such Official Trustee, by virtue of his office, shall 
be transferred to and vested in his successor in office. 

XYilL All actions, suits, or other proceedings, which shall 
Official Trustee to b« commenced by or ngaiasUuv Oftickl 
fine or be sued by bi^ trustee in hid oihciai chunacter, may be 
name of office. Snitnot brought by or against him by his name 
to abate by death* &c, 0 f 0 fXi 0 e : and no suit, action, or other 
proceeding already commenced, or which shall be commenced, by 
or against any person as Official Trustee either alone or jointly 
with any other person, shall abate by reason oi the death, refng- 
nation, or removal from office of any such Official Trustee; but 
the same may, by order of the Court, and upon such terms as to 
the serivoe of notices or otherwise as the Court may direct, bo 
continued again* t. his .successor immediately upoi his appoint¬ 
ment in the same maimer as if no such death, resignation, or 
removal had occurred. Provided, that nothing herein contained 
. shall render any such successor personally 

Fl0VISi> ' liable for any costs incurred prior to the 

order for continuing the action or suit against him, or shall release 
an Official Trustee who has resigned or been removed from his 
office, or the heirs, executors, administrators, or representatives of 
a deceased Official Trustee from being liable for any such costs. 

XIX, Every Official Trustee appointed under this Act shall 
enter into books, to be kept by him for 
that purpose, separate and distinct ac¬ 
counts of each trust of which he is the 
trustee, and of ali such sums of money 
and securities for money, goods, and things, 
as skull come to his hands, or to the 
bauds of any person employed by him, 
or in trust for him, under this Act, and 
likewise of all payments made by him on account of such trust, 
and of all debts due by or to the same, specifying the dates of 
such receipts and payments respectively, which said books shall 


Official Trustee to 
keep iveparatn account 
of each trust, to be 
open to the inspection 
of the Chief Justice 
ami of any person 
authorised by him to 
demend inspection, 
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bo kept in the Official Trustee's office^ and shall be at all times 
open for the inspection of the Chief Justice and of any person 
authorized by him to demand inspection thereof. 

XX, The Chief Justice shall have power, from time to time, 
Chief Justice may to M$m » ,1(5 alter nay general rales and 
make and alter rukH orders consistently with the provisions of 
and orders for custody this Act, for the safe custody of the trust- 
of trufifc-fmida, &c. funds and securities which shall come to 

the hands or possession of the Official Trustee, and for the 
remittance to Europe, or elsewhere, of all turns of money which 
shall be payable or belong to persons resident in Europe or else¬ 
where, or in other cases where such remittances shall be require^ 
and generally for the guidance and government of the Official 
Trustee in the discharge of his duties ; and may, by such rules 
and orders, amongst other things, direct what books, accounts, 
and statements in addition to those mentioned in this Act, shall 
be kept by the Official Trustee, and in what form the same shall 
bo kept, and what entries the same shall contain, and where the 
same shall be kept, and where and how the funds and securities 
and other the property belonging to the trust, of which th Official 
Trustee is the trustee, shall be kept or invested or deposited, and 
lmw any remittances thereof shall be made. 

XXL &ach orders shall be published in the Official Gazette, 
and it shall be the duty of the several 
Publication of Official Trustees to obey and fulfil the 

orders, kc. same, and the same shall be a full autho¬ 

rity and indemnity for all persons acting in pursuance thereof. 
XXIL The Official Trustee of each of the said Presidencies 
Official Trustee to *1mll, ««jce iii every year,--that is to say, 
furnish annual sche- on the first day ot JVIiiroli, oi on sucll 
dales, which shall he other day as the Chief Justice shall 
filed in the High Court aired,—deliver to the Chief Justice a true 
schedule showing the gross amount of all sums t>£ money 
received or paid by him on account of each trust ot winch he is 
the trustee, and the balances during the year ending on the thirty- 
first day of December nest before the day of delivering such 
schedule, and a true list of all securities accrued on account of 
each of the said trusts during the same period ; and also a true 
schedule of all trusts which shall have come to mi end nr of 
which the Official Trustee shall have ceased to be the trustee, 
and the property subject to which shall have seta paid or made 
over to the persons entitled to the same or to new trustees during 
the same period, specifying the nature and amount or value of 
such property and the persons to whom paid or made over. The 
Chief Justice diall cause the said sche- 
Inspection of echo- c | u | e to fi e filed U3 record in the High 
aides eo filed. Qomi ■ but it shall not be lawful for any 
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Auditors to examine 
schedule. 1 ) arid accounts 
of Official Trustee* and 
to report to Chief 
J ustiae. 


person to inspect the same or to make copies thereof or of any 
thereof, except on an order granted by the Chief Justice 
permitting him so to do* 

XXIjl. The Chief Justice shall, from time to time, appoint 
an auditor or auditors to examine the 
Chief Justice to up- accounts of the Official Trustee at the 
point auditors* time of the delivery of the said schedule, 

and also ai any other time when tho Chief Justice shall think 
fit. 

XXIV* The auditor or auditors shall examine the schedules 
anti accounts, and report to the Chief 
Justice whether they contain a fall and 
true account of everything which ought 
to be inserted therein, and whether the 
books which by this Act are. or which 
by any such general rules and orders as aforesaid shall be, direct¬ 
ed to he kept by the Official Trustee,have been duly and regularly 
kept ; and whether the tnist-fnuds and securities have been duly 
kept and invested and deposited in the manner prescribed by this 
Act or which shall be prescribed by any such rules and orders 
to ha made as aforesaid* 

XXV, Every auditor shall have power to summon as well 
Auditors tohttvepow- tlw Official Trustee us any other person or 

or toetimmon witueisetf persons whose presence lie may think 
audiocaUfo^bookflj&o* necessary, to attend him from time to 
time ; and to examine the Official Trustee or other party or parties, 
if he shall think fit* on oath or solemn affirmation, to be by him 
administered; and to call for all hooks, papers, vouchers, and 
documents, which shall appear to him to be necessary for the 
purposes of the said reference ; and if the Official Trustee or 
other person or persons when summoned shall refuse, or, without 
reasonable cause, neglect to attend or to produce any book, 
paper, voucher, or document required,-or shall attend and refuse 
to be sworn or make a solemn affirmation, when by law ari 
affirmation may be substituted for an oath, or shall refuse to be 
examined, the auditor or auditors shall certify such neglect or 
refusal in writing to the High Court; and every person m 
Fruity for refusal refusing or neglecting shall thereupon 
or neglect to attend, he punishable in like manner as if sum 

to produce books, ifce* refusal or neglect hud been in contempt 
of the said High Court* 

XXVI. The costs and expenses of preparing the said echo- 
Costs of preparing dales and accounts, and ol e\ciy 8U(.li 

schedules, how to reference and examination as aforesaid, 
he paid. shall be defrayed by all the trust-estates 

to which such schedules or accounts shall relate, which costs and 
expenses, and the portion thereof to be contributed by each of 
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the mid trust-estates, bIiuII be ascertained and settled b j the 
auditor or auditor^ subject to the approval of the Chief Justice, 
and shall be paid out of the said estates accord ingly by the 
Official Trustee. 

XXVII. If up6n any such reference and examination the 
auditor or auditors shall see reason to 
Matterstobereported l)e i i(fve t Lnt the said schedules do not 
>j rtiti i-)ih. contain a true and correct account of the 

matters therein contained, or which ought to be therein contained, 
or that the trust-funds and securities have not been duly kept 
and invested or deposited in the manner directed by this Act, or 
which shall be directed by any such rules end orders as aforesaid, 
or that the Official Trustee lias failed to comply with the provi¬ 
sions and directions of this Act, or of any such rules and orders* 
he or they shall report accordingly to the Chief .Justice. 

XXV 7 ilk The Chief Justice may refer every such report as 
last aforesaid to the consideration of the 
Proceedings 'upon Advocate-General for the Presidency, who 
sue report. shall jtbereupou, if he shilli think f!b, pro¬ 

ceed summarily against the defaulter or his personal representa¬ 
tive in the High Court by petition for an account, or to compel 
obedience to this Act or to such rules and orders as aforesaid, 
or otherwise as he may think lit, in respect of all or any of the 
trust-estates then or formerly under the charge of such defaulter ; 
and the Court shall have power, upon any such petition, to com¬ 
pel the attendance in Court of the defendant or defendants and 
any witnesses who may be thought necessary, nod to examine 
them orally or otherwise as the said Court shall think fit, and 
to make and enforce such order or orders as the Court shrill 
think just. 

XXIX. The costs, including those of the Advocate-General, 
Cost* upon aucli pro- and of the reference to him, if the same 
ceedmgs. how to be shall bo directed by the Court to be paid, 
defrayed. shall bo defrayed cither by the defendant 

or defendants, or out of the trust-estates ratably as the said 
Court shall direct ; and whenever any costs shall be recovered 
from the defendant or defend an is, the same shall be repaid to the 
estates by which the same shall have been in the first instance 
contributed, and the Court &\ 11 have power to order the Official 
Trustee or other person or persons, defendants, to receive his or 
her costs out of the said estates, if it shall think fit 

XXX. Any orders which shall bo 
made by any of the said High Courts 
shall have the same client and bo 
executed in the same maimer as 
decrees. 


Orders of the High 
Court to have Raine 
affect, and to be exe¬ 
cuted in the same man¬ 
ner as decreed. 
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XXXI. Any order under this Act may be made on the 
application of any person beneficially in¬ 
terested in any trust-property, or of any 
trustee thereof, whether under disability 
or not. 

XXXIL If any infant or lunatic shall he entitled to any 
Executor or Actminii- gift or legacy or residue or share thereof, 
it shall be lawful for the executor or 
administrator by whom such legacy, 
residue, or share may be payable or trims- 
farable, or the party by whom such gift 
may be made, or any trustee of such gift, 
legacy, residue, or share, to pay or transfer the same to the Official 
Trustee appointed under this Act; provided that the leave of 
the High Court to make such payment or transfer shall be first 
obtained by motion made on pet it ion. Arty money or property 
paid or transferred to the Official Trustee or reefed in him under 
tliis auction shall be subject to the same provisions as are con¬ 
tained in tlys Act as to other property vested in such Official 
Trustee under the provisions thereof. 


Who may apply far 
Older under this Act, 


trator may, by ic&ve of 
the High Court, pay to 
GfHeial Trustee, legacy, 
share, JkG r . to which an 
infant or lunatic is 
entitled. 


THE INDIAN TRUSTEE ACT, 1866* 


Act No, XXVII of 1866 , 

An Act to consolidate and amend the taw relating to the conveyance 
and transfer of property in British India vested in mortgagees 
and trv $ tees in cases to which English law is applicable. 
Whereas it is expedient to consolidate and amend the laws 
relating to the conveyance and transfer of 
Preamble. ^ moveable and immoveable property in Bri¬ 

tish India vested in mortgagees and trustees, in cases to which 
English law is applicable ; It is hereby enacted us follows (a) : — 

(#) As to the meaning of these words, see p. 15, The Court has 
no jurisdiction under this Act. to decide on a. disputed question of title.— 
In re a/rapi ds Settlement, ■> W. 1L (Bug.), 8lh>- 
The Avt applies only to the Lower Provinces, the North*western Pro- 
v\ rices, the Presidencies of Madras and Bombay, and the Punjab. It m 
mainly founded on the English Statutes, Id and 14 Viet,, e. ho (Iho 
Trustee Act), and Id and 1C Viet-., c, 55 (The Trustee Extension Act). 

L [Repealed % Act XIV of 1870,] 

IT. In this Act. unless there be some- 
Interpretation. thing repugn an t in the subject or con tex t— 

< Immoveable property 1 shall extend to ami include mes¬ 

suages, tenement^ and hared ilaments, 

< Immoveable pro « nd incorporeul,of every ten** 

pert v / or description, whatever may be the estate 

or interest therein : 
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afpdx. ‘Stock 1 shall mean any fund, animifcy, or security transferable 
-— . in bocks kept by any company or society 

established or to be established, or trans¬ 
ferable by deed alone, or by deed accompanied by other formali¬ 
ties, and any share (a) or interest therein. It shall also include 
shares in ships registered under the Merchant Shipping Act, 1854, 
or at any port in British India (£): 

*Hold f and ' holding* shall be applicable to any Tested 
* , estate, whether for life or of a greater or 

i"* 'holding, less description, in possession, futurity, or 
expectancy in any immoveable property : 

‘ Contingent right/ as applied to immoveable property, shall 
t mean a contingent or executory interest, 
Contingent right. ^ p 0SS j^^|ty coupled with an interest, 

whether the object of the gift or limitation of auch interest or 
possibility be or be not. ascertained; also a right of entry, 
whether immediate or future, and whether vested or contingent: 

* Convey* and ‘conveyance* applied to any person shall 

mean the execution by such person of 
'Convey and 'cori- ^very necessary or suitable assurance for 
veyance. conveying or disposing to another i in move¬ 

able property which such person holds, or in which he is entitled 
to a contingent right, either for the whole estate of the person 
conveying or disposing, or for any less estate, together with the 
performance of all formalities required by law to the validity of 
such conveyance, including the acts to be performed by married 
women and tenants-in-tail in accordance with the provisions of 
Act XXXI of 1854 (to abolish real actions and atm fines and 
recoveries, and to etmpltftf the modes of conveying land in cases to 
which English law is applicable) : 

c Transfer * shall mean the execution and performance of every 
t f deed and act by which a person entitled to 

'Transfer,’ stock, or Government securities, can trans¬ 

fer such stock or Government securities from himself to another: 
‘High Court* shell mean every Court now or hereafter to be 
established under the Statute 24 and 25 

* High Court, vlct, cap, 104, and also the Chief Court 

of the Punjab, or such one or more Judges of the said Courts res¬ 
pectively ag shall be appointed by the Chief Justice or the senior 
Judge (c), as the case may he, to entertain applications and make 
orders tinder this Act: 

‘Trust’ shall not mean the duties incident to an estate con¬ 
veyed by way of mortgage > but with this 
1 Trust f trustee. 1 exception, the words 'trust* and ‘trus¬ 
tee 5 shall extend to and include implied 
and constructive trusts, and shall extend to and include cases 
where the trustee has some beneficial estate or interest in the 


****** 



ACT XXVIJ OF 1866. 


mind* 1 


4 Heir * and ‘devisee/ 


object of the trust, and Khali extend to and hi elude the duties 
incident to the office of executor or administrator of a deceased 
person (d) : 

* Lunatic 1 shall mean any person who shall have been found by 
due course of law to bo of unsound mind 
'Lunatic. 1 nad incapable of managing h|s affairs: 

< Person of unsound mind" shall mean any person not a 
minor who, not having been found to be 

‘Person of unsound a lunatic, shall be incapable from infirmity 
of mind (e) to manage his own affairs : 

In the case of a will made, or an intestacy occurring before 
the first day of January, 186 ft (the 
day m which the Indian Succession Act 
came into force) 1 heir'’ shall mean the person claiming an interest 
in the immoveable property of a deceased person under the laws 
concerning descent applicable to such property : and e devisee * 
shall, in addition to its ordinary signification, mean the heir of a 
devisee and the devisee of an heir, and generally any person 
claiming au interest in the i minor cable property of a deceased 
person, not m heir of such deceased person, but by a title depen¬ 
dent solely upon the operation of the laws concerning devise 
and descent, # 

In the case of a will made, or an intestacy occurring on or after 
the first day of January, 1806, * heir ’ shall mean any person 
claiming an interest in the immoveable property of a deceased 
person under the rules for the distribution oi an intestate s 
estate; and f devisee 1 shall mean any person taking immove¬ 
able property under a bequest, and any person, other than an 
executor or administrator, claiming an interest in immoveable 
property, not as entitled thereto under the said rules, biu by a 
title dependent solely upon the operation of the laws concerning 
intestate ami testamentary succession : 

f Mortgage * shall bo ftpplic^blc to every estate or interest in 
, immoveable or moveable property which 

1 Mortgaged would in the High Court be deemed mere¬ 

ly a security for money : 

f Person ’ shall include any company or 

< Person/ association, or body of persons, whether 

incorporated or not (/)* 

Words importing the singular number only shall extend to 
^ several persons or things; words import- 

Number nnd gender. j lT g the plural number shall apply to one 
person er thing; words importing the masculine gender shall 
extend to a female 

The preceding definitions* correspond substantially with those in the 
Trustee Act, 18fib, 13 and 14 Yiot-, c. 60, 

53 
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(tf) See /('<? Angelo, G Do Ch and 278* 

(/j> 18 and 19 Viet*, c. 91, s* 10, 

(c) See Act IV of I&66, s, 3, 

(d) A vendor, after a con tract , "has been bold to be a trustee of shares in a 
joint-stock bank for the purchaser. But in eaaes of immoveable property, 
if not universally, at least where the alleged trustee can possibly dispute 
the trust, the constructive trust must first have been declared by tho 
decree of the Court, and the infant heir of the vendor, who tied intestate 
after having contracted to sell real estate, is not a constructive trustee for 
the purchaser unless so declared by decree.—Lewin, 7tli Kdn,, 867- See 
It# Lowry's Will, L, II., 15 Eq., 78. A vendor who refused to convey after 
tender of a deed settled by the Judge, or to receive the purchase-money, 
was declared a trustee ; and on the purchaser paying his purchase-money 
into Court, his solicitor was to execute the conveyance for the vendor,— 
T >rwrmdsr v. Mrter, I Set. on Decrees, 4th Ed., 53 S. 

The Court has jurisdiction to recognise a constructive trnsteophip of 
stock within the meaning of that term us used in Ujlo lie Batms 

Trmt, L. R„ 12 Eq* f 21 h 

The definition of i trustee * includes the case of stock which has been 
transferred into the namo of an infant, who is tho sole beneficial owner, 
subject to a direction in regard to maintenance or otherwise, vested in 
some one else .—Gardner v. Cowl .s, L. It*, 3 Ch* 1 )., 304 . 

An heir who electa to hold on tho trusts of ati in operative will is a 
trustee*— Dewar v. Maitland, L* It., 2 Eq , 8M* After tv bankruptcy 
and the appointment of assignee^ one of them went abroad; it was hold, 
that he was a trustee, and the estate was vested in tho remaining 
assignees,—2i& re Jtrytws IMato.L. Ik, 2 3sq,, 576, 

Cd See Ro Wak /nrd^ 1 J* and Lari, 2 ; Re Jam;*, G Jur,, 545, 

{/) See Lacfereteon v. Eostan, I. L. R., 7 Calc,, 32, 

{{}) Seo the General Clauses Act, I of 1868* 


III, Tho powers ami authorities given by this Act to the 
The High Conns to High Courts shall ami may he exercised 
have jurisdiction in only in eases to which English taw is appli- 
wfcnt case 3 , cable (a), and may bo exercised with respect 

to property within the local limits of the extraordinary original 
civil jurisdiction of the said Courts respectively, 

(Vt) Up to ft very recent period, th© : words 11 cases-to which English 
law is applicable ” have been considered to apply only to in which 

the partis have been European British, subjects In He Xahdnda* J\ r a~ 
rand as, 1* L, H,, 5 Bomb*, 154, however, it was held, that the High Courts 
may exercise the summary powers conferred upon them by this section 
in the ease of Hindu trusts; ante, p* 15, 


IV. When any lunatic or person of unsound mind (a) shall 
High Ctourt may ixm- hold immoreaUe property upon any 

vey estates of lunatic trust or by wrty of mortgage, it shall be 
trustees and raorfcga- lawful for the High Court to make an 
order that such property be vested {?)) in 
such person or persons in such manner and for such estate as the 
said Court shall directj aud the order shall have the same efleet 
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as if the trustee or mortgagee had been pane, and bad duly 
execute! a conveyance of the property in the same manner for 
the same estate. 

Trustee Act, 1850, @ 3* 

(/*) Where the unsonndsesa of mind is contested, the oa m is not 
within the ATFixi&r, Or, and Ph, t 117 ; lie Campbell, 18 h. T . 202, 
(h) The resting order being a conveyance, should be ho worded a* to 
make it cl oar by the description wh Jit property passes,— lie Ord's Tru*t f 
W. R. (Eng.), 8G3. Where the circumstances require a severance of the 
property the Court will make two vesting orders instead of one general. 
— Brad&r v, Aerfty, W. N., 1872, p. 174; am Lew in, 7 th Ed,, 859. 


V, When any 1mmtic or person of unsound mind shall be 
entitled to any contingent right hi any 

«?S2?itSwS?' in,m0T f b1a proporfy BPC>I1 any tru3t on by 
way of mortgage, it shall he lawful for 
the High Court to make an order wholly releasing such property 
from such contingent right, or disposing of the same to such 
person or persons as the said High Court shall direct, find the 
order shall hare the same effect as if the trustee or mortgagee 
had hem sane, and had duly executed a doed go releasing nr dis- 
posing of the contingent right* 


The Trustee Act, 1850, s. 4, 

VL When any lunatic or person of unsound mind shall be 
Court may to**- so1 ^' entitled to any >took or Government 

fer stock or Govern- securities, or to any thing in action upon 
merit securities of Inna- any trust or by way of mortgage, it shall 
tie trustees and mort- be lawful for the High Court to make an 
order vesting hi any person or persons the 
right to transfer such stock or Government securities* or to receive 
Hie dividends^ interest, or income thereof, or to sue for and recover 
such thing in action, or any interest in respect thereof l a): and 
when any person or person * shat] be cnii tied jointly with any luna¬ 
tic or person of unsound mind to any stock or Government securi¬ 
ties, or thing in action upon any trust or by way of mortgage, it 
shall be lawful for the said Court to make an order vesting the 
right to transfer such stock or Gove niiHint securities, or to receive 
the dividends, interest, or income thereof, or to sue for and recover 

such thing in action or any interest in respect thereof, either in 
such person or persons so jointly entitled as aforesaid (i), or in 
such last-mentioned person or persons, together with any other 
person or persons the said High Court may appoint (c). 


Trustee Act, IS50, e. 5, 

(a) Whore n person of unsound mind was mi titled tea Burn of stock 
as trustee. and al^o entitled to another sum of the sumo stock benefi¬ 
cially. as the bank would not apportion the dividend Ijetwecn the 
trust-estate and the beneficial estate, the Court it* appointing new 
trustees, vested the ri^tit to receive the whole dividend in the new 
trustees upon their undertaking - that they would invest in the name of 
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A PPDX. tho old trustee so much as belonged to him beneficially.— Ih St»mnrt t 
1 l>etr- F. and J., 1; Jiodtjtx v, W/uelcr, 1 Set. on Dec., 4th Ed., 522 j 
Lewim 7th Ed., 870. 

( b ) Wlien one of the three executors of a surviving trustee of ahatefl 
was of unsound mind, aud the other two, when applied to by the persons 
absolutely entitled to the shares, declined to do anything, it was held, 
: at im order could be made vesting the right to transfer the shares in 
the persons beneficially interested.—7a re WAUe, L. R.. 5 Ch nn., fiftS. 

(e) The lunatic bu&band of a married woman, a trustee, is withi n 
the Act .—Me Wvodj 3 D, F. J, s 125 ; £vparte Mrad^km, ii D. M. G, f 900, 

TIL When any stock or Government securities shall be 
Power to transfer standing in tito name of any _ deceased 
lock or Ooveniment person whose executor or administrator is 
securities of deceased a lunatic or person of unsound mind, or 
pereon. when any tiling in action shall be vested 

m any lunatic or person of unsound mind as the executor or 
administrator of a deceased person, it shall he lawful for the High 
Court to make an order vesting thu right to transfer such stock 
or Government securities* or to receive the dividends, interest, or 
income thereof, or to sue for and recover stick thing iu action, 
or any interest in respect thereof, in any person or persons the 
said Court may appoint. 

Trustee Act* 1850, s. fi. 

VIII. When any minor shall hold any immoveable property 
High Court mity con- u P on au ? traat nr by way of mortgage, it 

ve,y estates of minor shall be lawful for the High Court to irniko 
trustee and mortga- an order vesting such property in such 
£% GH * person ot persons in such manner and for 

nick estate m the said Court shall direct (a); and the order 
ghall have the same effect us if the minor trustee or mortgagee 
had attained his majority, and had duly executed a conveyance 
of the property in the same manner for the same estate (b). 
Trustee Act, 1850, s. 7. 

(a) && to barring dower, see Lewin. 7th Ed., 871. 

(i.) Sec PttH'iil v. Mathew^ 1 Jur,, N. S., !>7il. 

An order baa been made to vest the legal estate in the devisees of a 
mortgagor subject to t charge created by his will.— ?Me EUarth&rp^ 18 
Jur., 659. 

IX. When any minor shrill be entitled to any contingent right 
Contingent rights of xn any immoveable property upon any 

minor trustees aud trust or by way of mortgage, it shall bo 
mortgagees. lawful for the High Court to make au 

order wholly releasing such property from such contingent rigid, 
or disposing of the same to such person or persons ns the said 
Court shall direct, aud the order shall have the sumo effect as if 
the minor had attained Ins majority and bad duly executed a 
deed so releasing or disposing of the ephtingejit right. 

Trustee Act, 1850, a. 8. 


adt xxvii or 180(J. - 

x. When any person solely (ft) holding any immoveable pro¬ 
perty upon any trust (b) shall he out of 
the jurisdiction of the High Court (oj or 
toe out ! f tiio jurisdio- cannot be toon ! ((/), it shall be lawful rot 
tiouof the Court. the snid Court (e) to malte an order vest¬ 

ing such property in such person or persons in such manner and 
h»r such estate ns the said Court shrill direct, and the order shall 
have the =,01110 effect as if the trustee had duly executed a convey¬ 
ance of the property in the suuie manner and for the sanu estate. 

Trustee Act, 1850, h. 6. T „ » ~,, 7 

(a) As to eminr ceuors, see Hfri/itrtftt/ v. Sptct>t', L. R, G *- 1 1 -? 

> 4 , A U heir who takes the trust-estate by the disclaimer oi the trus¬ 
ted ( IVHU v. A*w». 6 T>. M. 205), or by the death of the trustee 
in the testator"* lUmime (lie OUl, 1 Set on Dec., tth Ed.. «2ph W » 
tTOBtee Within the seetion ; and an heir of a mortgagee who had taken 
noRaessb.ii lias born hold to bo a tmn.ro for the raortgaffee s executor* — 
R„ Slitter'* .Vorifi»e t 4 W. ft. (Bug.). 791. W here a person had contravted 
to soil an estate, whioh in equity had converted it into (lerwumH, but 
before he ex.cuted the oonveyauce died intestate, it was held ihattho 
heir Wfts u trustee for the personal representative.—See Levan, ita ltd., 
871. citing Me Bodcpch. 2 W. It. (Eng.). 3HU. 

(o) Temporary absence does not bring a case witlnn the Act —Hu rkm - 
son- v. Stephens,* Sim.. 499. A trortoe maybe treated as cut of the 
jurisdiction although he appears by counsel —Btwtvell v. Athley, •■■vt. on 

Due., «h Ed., 620.“ r „ a 

(d) See Lv.f.hmve v. Clamp, 30 Bonv., 21S ; 31 Beuv., 5.8. 

One of three joint mortgagees, who were trustees, wont abroad and 
in his absence the mortgage wius paid oif ; and by a deed to which he, 
w ith tho oiher trustees, was named a party, but which he hover cxecurnL, 

tho debb and security, except the iegaU rotate outstanding in him, were 

vested in the taosferree of the mortgagee. Afterwards a new tniHve& 
wan appointed in his place. Ifc was hold, that the neglect or refusal of 
the old tr.istee to convey the outstanding legal estate brought the oiwa 
vrhlim the Act. and that the Court had jumdlotion tf» ve^fc the outataud- 
in- legal ostafcu in the tranaferree.—A re Wat hr s Mortgage trusts, ii , 
g cii. i>.* 2oy. 

( ( /) This section applies when the trustee out of the jurisdiction is of 
mismmd mind ,—lie Gardners Trusts, L. U. f 10 CL D, ; 29, 

XL When any person or persons shall hold any immoveable 
property in trust jointly with a person 
not within, the jurisdiction of the High 
Court, or who cannot be found, it shall 
bo lawful for the said Court to make an 
order vesting the property in the person 
or persons so jointly holding, or in -such 
last-mentioned person or persons together with any other persop or 
persons, in such manner and for such estate as the said Court 
shall direct; and the order shall have the same effect as il the 
trustee (a) out of tin* jurisdiction, or who cannot be found, had 
duly executed a conveyance of the property hi the same manner 
for the same estate (S). 

Trustee Act* 18&0* 0. Iff „ 

(a) A mortgage of real estate was made by two persons, one ui wliom 


High Court may 
make order irt cases 
where portions hold 
i m mo v eat > l e p ro party 
jointly with persona 
out of jurisdiction. 
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ai H'DXi went abroad. Upon a sole of the mortgaged property by the mortgagor, 

--so much of the purchase-money m was payable to the mortgagee was 

invented in their joint names. It was held, that the Court had no 
jurisdiction upon a petition by the mortgagor and the mortgagee within 
the jurisdiction to make an order resting in the purchaser the estate of 
the absent mortgagee.— In re Osborn's Mortgage Trust*, L. JR,. 12 J£q., 8^2* 
(fr) The Court hits power to vest the lands in the joint owners within 
the jurisdiction, and another as joint tenants — Smith v- Smithy 3 Drew*, 
72 ; Mu Mar/pi is of Rnte?& Will, Johns,, 16, 

If one of the co-heirs of a mortgagee bo out of the jurisdiction. he in 
a trustee within this section for the persona entitled to the mortgaga- 
money, and the entirety on their petition may be vested in the co-heir 
within the jurisdiction *—Me Ttmp ten's Trusts, 4 N* Tt., 4M ; Me llmjlm'it 
Settlement, 2 H. and K., 626. Sc^ Lew in, 7iih Ed, 873, 

XII- When any person solely entitled to a contingent right 
in any immoveable property upon any 
Contingent rights of trust shall be out of the jurisdiction of 
nm u 5 ’ the High Court, or cannot be found It 

shall bo lawful for the said Court to make an order wholly 
releasing such property from such contingent right, or disposing 
of the same to such person or persons as the Court shall direct* 
ami the order shall have the same effect as if the trustee had 
duly executed a conveyance so releasing or disposing of the 
contingent right* 

Trustee Act. i860, s* 11. 

XIII. When any person jointly entitled with any other 
person or persons to a contingent right 
in any immoveable property upon any 
trust shall be out of the jurisdiction of 
the High Court, or cannot be found, it 
shall he lawful for the said Court to 
make an order disposing of the contin¬ 
gent right of the person out of the 
jurisdiction, or who cannot he found, to 

the person or persons so jointly entitled as aforesaid, or to such 
last-mentioned person or'pmons, together with any other person 
or persons f and the order shall have the same effect as if the 
trustee out of the jurisdiction, or who cannot be found, had duly 
executed a conveyance so releasing or disposing of the contingent 
right* 

Trustee Act, lSSQ, fl. 12. 

XIV. Where there filial! lmve been two or more persons 
jointly holding any immoveable property 

When ft is uncertain. upon any trust, and it shall be uncertain 
■which of several ^hitih 0 f such trustees w m the survivor, 
trustees was the sur- be j aw f 0 ] f ar the High Court to 

vwori make an order vesting such property in 

such person or persons in such manner and for such estate as the 
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Acr xxvn of I 860, 

said Court shall direct; ami the order elmll have the mme effect 
as if the survivor of such trustees had duly executed a convey¬ 
ance of the x^roperty in Ihe same manner for the same estate* 

Trustee Act* I860, a. 13. 

XV. Where any one or more person or persons shall have 
held any immoveable property upon any 

When it is uncertain trust, and it shall not be known , as to 

whether the the trustee last known to have held such 

d oai p property, whether he be living or dead, 

it shall he lawful for the High Court to 
make nu order vesting such property in such person or persons hi 
such manner and for such estate as the said Court shall direct; 
and the order shall have the same effect as if the last trustee had 
duly executed a conveyance of the property in the same manner 
for the same estate. 

Trustee Act, 1850, a. 14. 


WJ^n trustee 
without an heir. 


dies 


XVI, When any person holding any immoveable property 
upon any trust shall have died intestate 
as to such property without an heir, or 
shall have died, and it shall not he known 
who is his heir or devisee, it shall bo lawful for the High Court 
to make an order vesting such property in such person or persons 
in suck manner and for such estate as the said Court shall 
direct; and the order shall Lave the same effect as if the heir 
or devisee of suck trustee had drily executed a conveyance of 
the property in the same manner for the same estate (a). 

Trustee Act, 1850 , 8 . 15 , 

(a) This section docs not apply to leaseholds for years,—Lcwiii, Ttk 
Ed., 878- But a vesting order m to leaseholds for years may be made on 
the appointment of new trustees under s. 3ti. lit Dahjtchh^ Battle-* 
mcn(, h. ll, } 4 Oh. D,, 148, 


XVIL When any immoveable property is subject to a eon* 
tiagent right in an unborn person, or 
Contingent right of class of unborn persons who T upon coming: 
unborn trustee. into existence, Would in respect thereof 

hold such property upon any trust* it shall bo lawful for tho 
High Court to make an order which shall wholly release and 
discharge such property from such contingent right Id such 
unborn person or class of unborn persons, or to make an order 
which shall vest in any person or persons the estate or estates 
which such person or class of unborn persons would* upon coming 
into existence, hold in such property. 

Trustee Act, 18E0, s. 16, 
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Power id make nn 
order /or vesting the 
ostato on refusal or 
neglect of a fct'Uflfceo to 
convey or release. 


XVIIL In overy case when any person holds, or shall hold 
jointly or solely, any immoveable property, 
or is or shall !>e entitled to a contin¬ 
gent right therein upon any trust, and a 
demand shall have been made upon such 
trustee by a person entitled to require a 
conveyance of such property, or a duly 
rutborized agent of atlcli last-mentioned person requiring such 
trustee to convey the same, or to release such contingent right, 
It shall be lawful for the High Court* if the atihl Court shall bo 
satisfied that such trustee has wilfully refused (<ae) or neglected 
to convey tlie said property for the space of twenty-eight day a after 
such demand (b), to make an order vesting such property in 
such person or persons in such manner and for such estate as 
the Court shall direct, or releasing such contingent right in 
such manner as the Court shall direct; and the said order shall 
have the same effect as if the trustee had duly executed a 
conveyance of the property, or a release of such right in the 
same manner and for the same estate (£)* 

Trustee Extension Act, 1S52 7 s. 2. See further us to vesting, ante, 


^\a) It has been decided that a married woman is capable of refusing — 
Mmvlmt v. Adtw#$ t 14 Bear., 130, 

(?>) In Xni'jht V, Knight, w. N. f IS W> t p, 114, a divorced woman 
obtained a vesting order against her late husband.—I*e win, ”l,h Ed» : hL 
'Where a mortgagor had covenanted to surrender copyholds to law 
inortgagOB- and neglected to make such surrender within twenty-eijrht' 
days 'ufWr demand and tender of mgromnmt by the mortgagetytho 
€ohrt t on the petition of the mortgagee* made a vesting order without 
requiring service of the petition on the mortgagor, --7 m ra Irvnr $ 
Mortgage^ L. R., 13 Bq., 26. 

XIX, "When any person to whom any immoveable property 
1ms been conveyed ly way of mortgage, 
Power to convey in j iaYe died withotit having entered 

place of mortgagee, j n j 0 possession or into the receipt ot 
the rents and profits thereof, and the money due in respect of 
sftch mortgage shall have been paid to a person entitled to 
receive the same, or such last-tBRULioned person shall consent 
to an order for the reconveyance or vesting of such property, 
then in any of the following cases it shall bo lawful lor the 
High Court to'make an order vesting such property in such 
person or persons in such manner and for such estate as the saui 
Court shall direct,—that is to say— i 

when an heir or devisee of such mortgagee shall be out ot 
the jurisdiction of the High Court or cannot be found ; 

when an heir or devisee of such mortgagee shall, upon a 
demand by a person entitled to require s conveyance of such 
property, or a duly authorized agent of such lust-inenfanned 
person/have stated in writing that ho will not convey the same, 


ACT XXVTt OF 1866. 

or shall not convoy the same for the space of twenty-eight days 
next after a proper deed for conveying such property shall have 
been tendered to him by a person entitled as aforesaid, or a duly 
author feed agent of such last-mentioned person \ 

when it shall be uncertain winch of several devisees of such 
mortgagee was the survivor; 

when it shall be uncertain as to the survivor of several 
devisees of such mortgagee, or as to the heir of such mort¬ 
gagee whether lie be living or dead; 

when such mortgagee shall have died Intestate as to such 
properly and without an heir, or shall have died, and it shall 
not ho known who is his heir or devisee; 

And the order of the said High Court made in any one 
of the foregoing cases shall have the same effect ns it the 
heir or devisee, or surviving devisee, as the case may he, had 
duly executed a conveyance of the property in the saute 
manner and for the same estate, 

Trustee Act. 1850, a. 10, 

XX, I a every case where the High Court shall* under 
the provisions of tins Act, be enabled 
Power to appoint a to make au order having the effect of 
person to convey in ^ conveyance of any immoveable pro- 
cerameuscA* perty, or having the effect of a release 

or disposition of the contingent right of any person or persons 
horn or unborn, it shall also be lawful for the High Court, 
should it be doomed more convenient, to make an oidei ap¬ 
pointing a person to convey such property, or release or dis¬ 
pose of such contingent right; and the conveyance or release 
or disposition of the person so appointed (a) shall, when 
ta con Form ity with the terms of the order by which be is ap- 
ap pointed, have the same effect, in conveying the property, or 
releasing or disposing of the contingent right, as an order 
of the High Court would in the particular caso have had 
under the provisions of this Act, In every case vvlieio the 
High Court shall, under the provisions of this Act, be 
enabled to make an order vesting in any person or persons 
the right to transfer any stock transferable in the books ot 
any company or society established oj to bo established, it 
shall be lawful for the High Court, If it bo deemed more con¬ 
venient, to make an order directing the secretary or any 
officer of such company or society at once to transfer <u join 
in transferring the stock to the person or persons to be named 
in the order (h) ; and this Act shall be a full and complete in¬ 
demnity and discharge to all companies or societies md their 
officers and servants for all acts dorm or permitted to bo done 
pursuant thereto (o). 

True toe Aofc t 1850, & 20, 
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(a) The conveyance should contain a recital showing that ft is made 
in obedience to the order of the Conrt s and should he executed by the 
person, appointed to convey in his own name,-—Lewim 7 th Ed., ft75. 

(ft) The person here meant h not a beneficiary ; but where a person 
has become absolutely entitled T the Court can appoint him a trustee, 
and direct a transfer to hhn.—Lewin, 7th lid., S7G. 

(o) The Court under this section can only direct the Batik officer 
to transfer in the place of the person creating the difficulty ; and there¬ 
fore where the stock was standing iu the names of two persons, one of 
whom was out of the jurisdiction, it wa« necessary to order the person 
within the Jurisdiction to join in the transfer,— Wad& v Bojtkhmn : 
Hodgson v, ] Set. on Deo., 4tk Ed., 521, 

XXL When any person or persons shall be jointly entitled 
with any person out of the jurisdiction of 
When trustee of stock the High Court (a) f or who cannot bo 

or Gover ament &oourh found, or concerning whom it shall be 
t~t ot the Jlm;;dlc - uncertain whether ho be living or deful, to 
any stock or Government securities or thing 
inaction tipon any trusty h) 7 it shall be lawful for the said Court (c) 
to make an order vesting the right to transfer such stock or 
Government securities, or to receive fckb dlvidends, interest, or 
income thereof, or to sue for or receive the dividends, interest, or 
income thereof (i), or to me for or recover such thing in 
action or any interest ia respect thereof, either in such 
person or persons so jointly entitled as aforesaid, or in such 
last-mentioned person or persons, together with any person 
or persons the said Court may appoint (c). When any sole 
trustee (/) of any stock, Government securities, or thing in 
action shall be out of the jurisdiction of tie said Court, or cannot 
be found, or it shall be uncertain whether he be living or dead, 
it shall be lawful for the said Court to make an order vesting the 
right to transfer such stock or Government securities, or to 
roodvo the dividends (p), interest, or income thereof, or to sue 
for and recover such thing iu action, or any interest in respect 
thereof, in any person or persons as the said Court may appoint* 


Trustee Act, . . ,, , , r 

(a) Where the trustee oat of the jurisdiction m incapacitated 1 tom 

lunacy or infancy, the power of the Court must be sought for in the 
lions applicable to cases of lunatics and infants, and not in Una sect tor.— 
hewiu, 7th Ed., £76 ; Qrimtsr v. Cmvur , 5. DeG. and Sin : ,912 : l he 
fact that tlie trustee ia out of the jutmUction should be recited m the 
order.— He Miiin mring, 26 jJoay,, 172, . A . r 

(b) The husband of an executrix is a trustee within the Act.— 
virtt Bt,uWiaw, 2 D. M. G , 900; JU Wood, 3 D. F. J, 125. 

(e\ A petition for it vesting order to vest property in it new_ trustee 
appointed under a power in the place of n trustee out of the jurisdics 
tioa, must be served on all the persons interested m the j una, and it 
must be proved by affidavit that the power has been properly exer¬ 
cised, a ad. that the proposed trustee h* a fit and proper person ,—he 
Maynard^ Setthmmt Tt'Mt, tfi JFur., 1084. ^ 

(d\ Ono of four trustees of a sum of stock being out dr the juris- 
[liotion, an order wuh in;vie vesting the right to receive the dividends m 





act xxvri qf 1806. 


til© other tbren, but waa. on appeal by the bank, varied by restricting it 
to the dividends to accrue dtic during the joint lives of the three .—Re 
Peyton's j Settlement} 2 De,G. and J., 290, 

( f -) Where tte stock is vested in two trustees one of whom is out of 
the jurisdiction, the Court hm no authority* under the first branch of the 
seat ion, to vest the right in the person who asks for it as being absolute 
owner*— Tie Brass's Trust f 4 W. It. (Eng.), 764 : see Lewin, 7th Ed,, 877, 
(f) J and B being trustees, the Master found that it was uncertain; 
whether A was liviog or dead, but B was living ; afterwards B died. 
It was held, that J was ndt a 4 solo trustee/ The expression means a 
person originally a sole trustee, or one who has become sole trustee by 
surviving.— Mt' Randall's Will. 1 Drew. 401* 

{$) This suction authorizes an order vesting the right to receive 
future dividends,— lie Peyton's Settlement y 1 DcQ. and J,, 2'*K>* 


XXII. Where my sale trustee (a) of any stock. Government 
securities, or thing in action shall neglect 
M keen trustee of stock, 01 , to transfer such stock or Govern- 

to, »fra. to tau.fi*. ment unties, or to recede the dm- 
fiends, interest, or income thereof, or to sue for or recover such 
thing in action, or any interest in respect thereof, according to 
the direction of the person absolutely entitled thereto (&}, for the 
space of twenty-eight days noKt after a request in writing (c) for 
that purpose shall have been made to him by the person absolutely 
entitled thereto, it shall be lawful for the High Court to make 
an order (d) vesting the sole right to transfer such stock or Gov¬ 
ernment securities, or to receive the dividends, interest, or income 
thereof (tf), or to auc for and recover such thing in action, or any 
interest in respect thereof in such person or persons as the Court 
may appoint* 


Trustee Act, 1850, s. 23* 

(a) The words * sole trustee* may mean all the trustees when there are 
more than one. —Re Ilartmdl, & DeG. and Sm*, Ill; lie SjmnfoHk's 
B&ttUnu at, 12 W. E. (Eng.)* 078* 

(J>) One of several trustees of a sum of stock is not a person absolutely 
entitled within the meaning of this and tha next section, nor i* a 
mstni qua trust who has only a lifodiiterest in the dividends, at least 
whore the application is to transfer the stock* It is doubtful whether 
a person having a life-interest in the dividends may be considered ab&o* 
lively entitled, for the purpose of an application to receive the dividends 
oxily-— Miu&tmdi v* Mackenzte f 16 Jur», 72H, 

Duly appointed new trustees arc persons 1 absolutely ontitled parte 
llussell. \ SSm.* N. S.* 104; Me Baxter's Will, 2 Sm. and Giff., Appx. v ; 
lie Ellis 8 Settlvmsn£ t 24 Ileav,, 126 . 

(a) As to trustee refusing, see s, 27* post, 

(d) As bo the person to be served f see s* 40. post, 

(e) Section 27 provides for subsequi ntly accrued dividends. 

XXIII. Where any one of the trustees of any stock. Govern- 

Wbou fan. of several mentj'*»«ritio8, or thing in action shall 
trusted bf sfrpok, &c*, neglect or refuse to transfer such stock 
refuses to transfer or or Government securities, or to receive the 
receive and pay over dividends, interest, or income thereof, or 
dividends, to sue for or recover such thing in action, 
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according to the direction of Use person absolutely entitled tlrcrefco, 
for the space of twenty-eight clays next after a request in 
writing for that purpose shod! have been made to him by mch 
person, it shall be lawful for the High Court to make nn order 
vesting the rigid to transfer such stock or Government securities, 
nr to receive the dividends, interest* or income thereof, or to sue 
for and recover such tiling, in action, in the other trustee or trus¬ 
tees of ihe said stock, Government securities, or thing in action, 
or in any person or person* whom Mm said Court may appoint 
jointly with such other trustee or trustees (a), 

Trustee Act, 1850, a £4. 

(«) Where one of Mm three executors of a surviving trustee of 
canal wba.ros waa ol unsound mind, and the other two, when applied to 
hy fehi” persona absolutely entities! to the sham, declined to do anything, 
it was held, that m order could be made vesting the right to transfer the 
hhaw in the poisons benofiduDy interested*—//* rt White L. E 5 

0bAn, f fitt8. 

XXIV. When any stock or Government securities shall ho 

When stock, ko. t Btaudiug in the solo name of a deceased per¬ 
is standing in the son, and his executor or administrator shall 
name of a deceased be out of the jurisdiction of the High Court, 
P***° n ' or cannot be found, or it shall be uncertain 

whether such executor or administrator (a) be living or dead, or 
such executor or administrator shah neglect or refuse to transfer 
such stock or Government securities, or receive the dividends, 
interest,, or income thereof, according to the direction of the per¬ 
son absolutely entitled thereto, for the space of twenty-eight days 
next after a request in writing for that purpose shall have been 
made to him by the person entitled as aforesaid, it shall bo lawful 
for the said Court to make an order vesting the right to transfer 
such stock or Government soottritics* or to receive the dividends^ 
interest, or income thereof, in any person or persons whom the said 
Court may appoint. 

Trustee Act. 1850, s, 35. 

(«} This section applies to a case in which the executor of a sarriv¬ 
ing trustee 3jas not proved tfao will and ha» nucleated to transfer on the 
req^itm Of new trustees appointed oat of Court He EUix* Sett lew*' h£ t 
51 Beav,* 4 2{J r find the Court seems to ha ve made a similar order when the 
next-of-km who waa entitled to take out administration, had refused to 
make the traaiefer.—/* re Strand # Trmts. W. X, 1BU, p. 160; Lewm, 

7 th Ed.. 87S. 


XXA , Where any order shall have been made under this Act 
Fthct ** vesting the right (a) to any stock or Go¬ 


of an order 
vesting the legal Fight 
to transfer stock, 


venunent seennties In any person or 
persona appointed by the High Court, such 
lo^al right shall vest accordingly, and 


thereupon the person or persons so appointed are hereby author- 
izeii and empowered to execute all deeds and powers-*)f-attoiney, 
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and to perform all nets relating to the transfer of such stock atid 
Government securities into his or their own name or names, or 
otherwise, or relating 1 to the receipt, of the dividends, interest, or 
Income thereof, to the extent and in conformity with the terms of 
such order. Ail companies and associations whatever, and all 
persons, shall bo equally bound and compellable to comply with 
the requisitions of sack person or persons so appointed as afore¬ 
said to the extent mid in conformity with the terms of such 
order, as such companies, associations, or parsons would have been 
bound and compellable to comply with the requisitions of the 
person in whose place such appointment shall have been made, 
and shall be equally indemnified in complying with the requisition 
of such person or persons, so appointed as they would have been 
indemnified in complying with the requisition of the person in 
whoso place such appointment shall have been made* Alter 
notice in writing of any such order of the High Court concerning 
any stock or Government securities fdinl! have been given, it shall 
not bo lawful for any company or association, or any person 
having received such notice, to act upon the requisition oi the 
person in whose place au appointment shah have been made, in any 
matter relating to the transfer of such stock or Government jseeit- 
rities or the payment of the dividends, interest, or income thereof. 


Trustee Acte ] 850. a. 26. # 

(it) See b. 20, post, and Peaench, L, 14 Cii. D., 212, 

XXVI. When any order shall have been made under this Act 
* by the High Court vesting the legal right 
Effect of an order to sue for or recover nny thing in action, 
TOtluff legal righfc in ar any interest in re- pect thereof, in any 
a iguiae person or persons, such legal right shall 

vest accordingly \ and thereupon, it shall be lawful oi the person 
or persons so appointed to carry on, commence, and prosecute, in 
bis or their own name or names, any suit or other proceeding for 
the recovery of such thing in action in the same manner in alt 
respects as the person in whose place an appointment shall have 
been made could have sued for or recovered such th ing iu action, 


Trustee Act, 1850, 0 . 27. 

XX¥11. Where any person shall neglect or refuse to transfer 
any stock or Government securities, or 
to receive the dividends, interest, or income 
thereof, or to sue for or recover any thing 
hi action, or any interest in respect thereof, 
. for the space of twenty-eight days next 
r^ht 10 transfer m ^ order of the High Court for that 

shall «!>point, purpose shall have been served upon him, 

it shall bt lawful for the said Court to 
make an order (te) vesting all the right of such person to transfer 
such stock or Government securities, or to receive the dividends. 


On neglect to trane- 
fer atoek, &e., for twen¬ 
ty -eigka days, order 
may bo made vesting 
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interest, or income thereof or to sue for or recover such thing in 
action, or any interest in respect thereof, in such person or persons 
as the said Court may appoint* 

Trustee Extension Act, 1862, s, C 

(ji) The order may be nude im motion; a petition is not necessary,—jfc 
}XMrt>uha Will , o Jar., N* S,, 1333* J 

XXVIIL When any stock or Government securities shall be 

On like neplect by 2*^“* j? ft* “ ,le " anie ofa .^coasfld 
executor similar order 1, * bis executor Of administrator 

may be made. shall refuse or neglect to transfer such 

stock or Government securities, or receive 
the dividends, interest, or income thereof for the space of twenty- 
eight days next after ati order of the High Court for that purpose 
shall have been served upon him, it shall be lawful for the said 
Court to make an order vesting, the right to transfer such stock or 
Government securities, or to receive the dividends, interest, or 
income thereof, in any person or persons whom the said Court may 
appoint (ct). 

Trustee Extension. Act, J 852, & 5. 

0*) It is thy practice of the Bu lk of England jk* to allow t.h* dm- 
denote be split into fractional parts.— Bfatimm* v. Rdkhet, 9 W It 
(ling.), 191; Lewiu, 7th j£<L t 

XXIX. When any order being, or purporting to be, under this 

„ . ■. Act shall be made by the High Court, vest- 

oiSSSfgSlK *w ■>“ «W< t. »t»* » Goleriiiinnt 
mioh ordeaca. securities* or vesting the right to transfer 

uny stock or Government securities, or 
vesting the right to call for the transfer of any stock or Govern¬ 
ment securities in any person or persons, in every such case the 
legal right to transfer such stock or Government securities shall 
vest accordingly {«) * and the person or persons so appointed 
shall be authorized and empowered to execute all deeds and powers- 
of-attorney, and to perform sill acts relating to the transfer of 
such stock or Government securities into his or their own name 
or names, or otherwise to the extent ami in conformity with the 
terms of the order* All companies and associations and nil persons 
shall ho equally bound aud compellable to comply with the requi¬ 
sitions of such person or persons so appointed as aforesaid, to the 
extent and in conformity with the terms of such order, m such 
companies, associations, or persona would have been bound and 
compellable to comply with the requisitions of the person in 
whoso place such appointment shall have been made. 

Trustee Extension Act, 1852, s k 0. 

(a) For form of order on appointment of mew trustees, where the 
funds are invented on una ubhoristed securities and it ij$ desired not to 
transfer them into i ho names of the new trustees, but to sell them and 
re-inv«ttt the funrk in accordance with tlio trusfa of the settlement, acts 
Re Pmcvtikri L. It-, 11 Cii, lh, 2X2. 
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der Tor the transfer or 
receipt of dividends of 
Ktock, &o*, in mini of a 
minor trustee* 


Where the trustees appointed bv a testator died and new trustees were 
appointed in their place, and all She trust-property was vested in the 
new trustees, the hank declined to act unless the order directed the new 
trustees to transfer the stock into their own names *—Ite Gl&nvUtes 
Zb*#*, W. N*, 1877, p* 248 ■ 1878, p. 2, 

XXX. When any minor shall he solely entitled to any stock 

t> or Government securities upon any trust, 

Power to make lTO pr- ^ ^ ^ for thf; H{gI) Court U) 

make an order vesting in any person or 
persons the right to transfer such stock 
or Government securities or to receive 
the dividends, interest, or income thereof (a). When any minor 
shall be entitled jointly with other person or persons to any 
stock or Government securities upon any trust, it shall be lawful 
for the said Court to make an order vesting the right to transfer 
such stock or Government securities, or to receive the dividends, 
interest, or income thereof, either in the person or persons jointly 
entitled with the minor, or with him or them together, with any 
other person or persons the said Court mey appoint (ft)- 

Trustee Extension Act f 1852, s, 8. , , . *, 

(rt) Agents of executors invested a turn of stock m tho names of 
infant* who had an interest under the will, instead of in the names of the 
exeeutore, and the Court made a vesting order for the transfer mto the 
names of the executor,— Mve* v. Him*, W* N., I8t>8, p* 141 ; Lewin, *tli 
Wi S9f So, where the executors hud invested stock m the names ot 
themselves and an infant, and the infant was the survive i.—Gardner v. 
Ciwtes , Tj. R-, 3 Ch* IX, 304* 

(A) geo 8athdvr& v. Homer , 25 Beav., 4G7* 

XXXI. When a decree or order shall have been made by the 

High Court directing the sale of any im- 
m^lefor Ue' otiffl- moveable property lor the payment of Hie 
moveable property for debts (fit) of a deceased person, every 
payment of debts. person holding such property or entitled 

to a contingent right therein as heir, or under the will of such 
deceased debtor, shall be deemed so to hold or bo entitled (as the 
case may bo) upon a trust within the meaning of this Act: mid 
the High Court is hereby empowered to make an order wholly 
discharging the contingent right under the will of such deceased 
debtor of any unborn person (ft)# 

Trustee Act, 1850, s, 29. 

(a) Seo ». 32,^0*A and Wake v. Wake, 17 Jur*, 645, 

(/>) An order in a cause may apparently bo made without a petition* 
— Wood v + BeetU&tme, 1 K* and 2K3.^ In Gough v- Bage t W. IN., 1S71, 
p* 4S7, however, a petition was presented* 

XXXI I. When any decree or order shall have been made (<*) 
High Court may m alte by the High Court, whether he I ore or a ftcr 
an order for vesting the the passing of this Act, directing tlie sale 
estate in Ben of eon- 0 f al) y immoveable property for any par- 
veyauoe by a party to po se " whatever (fr)i every person holding 
L* or entitled to . contingent 
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right therein, being a party to the suit or proceeding in which 
such decree or order shall have been made and bound thereby, or 
being otherwise bound by such decree or order, shall be deemed 
so to hold or be entitled (as the case may be) upon a trust within 
the meaning of this Act. In every Bitch case it shall be lawful 
for the High Court (c), if the said Court shall think it expedient 
for the purpose of carrying such sale into effect, to make an 
order vesting such property or any part thereof for snch estate as 
the Court shall think fit, either in any purchaser or in such other 
person ns the Court shall direct (d). Every such order shall 
have the same effect as if the person so holding or entitled had 
been free from disability and had duly executed all proper con¬ 
veyances and assignments of such property for such estate- 


Trustee Extettricra Act, 1852, e, L 

(n> Where a testatrix devised real estate on trust for salo, but there 
had never been n trustee of the will, in consequence of the death, during 
the testatrix* lifetime, of the sole trustee named in the will, and it was 
not known who was the heir oi the testatrix, it wae hold, that the Court 
hud no jurisdiction under the Trustee Act, 18o0, in the abduce of the heir, 
to appoint a trustee and to make an order vesting in him feho real estate 
deluded .—Gmwtt v, 8lmp*on. L. R., 5 Bq., W2 : see Gough V. Bag§ W. 
k T ian, p. in?. 

(A) Qtimre.— Whether the section applies to the case whore the person 
to convey id not under disability Z—Lewiu, /tb Ed., 81)3, 

(e) Where the estate in land sold under the order of the Court fa vest- 
etl in a person of unsound mind, but not found lunatic, m order may bo 
mw\e appointing a person to convey the esfca tos~tfemng y. Clark, L, XL, 
.4 Chan T , 107. 

Where property hie* been, by an. order of the Court, directed to 
be sold, and where some of the parties interested m such property are 
either out of the jurisdiction, married women, or minor*, and the place 
of abode of others of them in unknown, the Court will, an petition under 
this Art appoint a person to convey the interest of such persona to any 
purchased notwithstanding that, at the time the order is applied^ for, no 
contract for the sale of the property ha* been entered into. But the 
Court cannot make such an order with respect to the interest oi a party 
who has not been served, and who has not entered appearance.— Lacker- 
xtem v. ll&stan, L R, R., 7 Culc.,32. 


XXXIII. Where any decree or order shall be made by the 
High Court for the specific performance 
Court to declare what - * “ ‘ 1 


parties are trustees of 
itn moveabl e pr oporby 
onto priced in any suit 
and us to the interests 
of persons unborn 


of a contract concerning any immoveable 


property (a) ? or for the partition (&}, or 
exchange of any immoveable property (o), 
or generally when a decree shall be made 
for the conveyance of any immoveable 
protoefljj either in cases arising out of the doctrine of election 
or otherwise, it shall be lawful for the said Court to declare that 
any of the parties to the said suit wherein such decree is made 
are trustees of such property/or any part thereof, within the 
rnmmv of this Act, or to declare concerning the interests of 
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tinhorn persons (cf) who might chum antler any party to tlie m'u I 
Bult, or under the will or voluntary settlement of any person 
deceased who was during his lifetime a party to the contract or 
transections concerning which such decree is made, that such 
interests of unborn persons arc the interests of persons who, upon 
coming into existence, would be trustees within the meaning ol 
this Act, Thereupon it shall be lawful for the High Court to 
make such order or orders as to the estates, rights, and interests 
of such persons, born or unborn, as the ssiid Court might, undet 
the provisions of this Act, make concerning the estates, rights, 
and interests of trustees, born or unborn. 

Trustee Act, 1850, s. SO, , . 

(tu Where a donee of a power of jointuring under a settlement was 
ordered, in a specific performance suit instituted by hifl Wife, to oxeoute 
the power by a deal to be approved of by the Master, wheroby a certain 
sum was to be appointed as the plaintiffs jointure, and the defendant 
refused to obey the decree, it was held, that he might be dec lared a trustee 
of all the rights, interest*, and property acquired by him under the set¬ 
tlement. and the Court ap< pointed a person to execute the requisite 
in his absence .—Em parte Jtformn§toft> 4 D. M, G. # 53?, Tn a suit for the 
apeoifio performance of a lease, the Court has uo power either to appoint 
a person to convey in the place of a party refusing to execute the lease 
or to make a vesting order .—Grate v. Ihtiitittw. V . X Tl 18* * ■ P- * *' 

f*j) fp a partition-suit, instead of giving an infant defendant a day 
to show ca mv t the Court may declare him a trustee of such parts of the 
property a- are allotted to tbs other parties —Bimm v, 14 right, 4 D. 

^Whoro a ^decree in a partition-suit had declared a lunatic a trustee of 
an allotted portion of the landfor the plaintiff it w m held, that arestuig 
order could l e made under the Act.—;/? rr i U. * ■ J-* dlio. 

(c) Jn a foreclosure decree on an equitable mortgage, the mortgagor 
was declared a trustee, and an order was made vesting the estate in the 
mortgagee (Lmhmrrr v. Clamp, SO Bcav„ 216); and in such a suit where 
the estate of the mortgagor was devised in trust for sale, and bad 
become vested in an infant, who was also one of the ymaoun beneficmUy 
interested, it woe held, that the decree should contain a direction that.m 
Case the mortgages were not redeemed within six months, the intant 
should be a trustee for thorn within the meaning of the, Aot, and the 
executrix of the mortgagor be ordered to convey the estate to the mort¬ 
gagees cm his behalf .—Factor v. Parfor, L. R., 8 tin D,, 11?. See further 
Lewiu, 7f.h lid., 881. ,, 

(,#) This includes heirs of a person now living —Jiasmtt v. Mox<m, 
L. R!. 20 Eq., 182. 

XXXIV, It shall be lawful for the High Court to make 
declarations and give directions concern¬ 
ing the manner in which the right to any 
stock, Government securities, or thing in 
action, vested under the provisions of this 
Act, shall he exercised, and thereupon the 
person or persons in whom such right shall be vested shall he com- 
pellable to obey such directions and declarations by the same pro¬ 
cess as that by which other orders under th is Act are enforced ( f *)- 
Trustee Act, 1850, s. 31* 
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Power to give dirce- 
tiona how the light to 
transfer stock shall he 
exercised. 
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(<*) Under ibis section the Court has no jurisdieticm to order the 
fund in in Court (Me Parley, 29 L. J.. 72 : sea Lew in, 7th Ed., m2'); nor 
hm it jurisdiction to give any direction aa to fcho property of n person 
nut found lunatic by iminMtfou except in cwm where it its being 
administered by the Courts Re Tayler } 2 1). F* J., I2u. 


XXXV, 


Power to Court to 
mate order appointing 1 
new trustees. 


New trustees to have 
powers of trustees ap¬ 
pointed by decree in 
FiU’fc. 


la all ca os la which it shall be expedient (a) to 
appoint (b) a new trustee or new trusteed, 
and it shall be found inexpedient, difficult, 
or impracticable m to do without the 
assistance of the High Court, it shall be 
lawful for the said Court to make an order appointing a now 
trustee or new trustees, whether there be any existing trustee or 
trustees or not at the time of making such order (c), and if there 
be such trustee or trustees* either in substitution for or in addi¬ 
tion to him or them. The person or per¬ 
sona who, upon the making of such order* 
shall be trustee or trustees, shall have the 
same rights and powers as ho or they 
would have had if appointed by decree in 
a suit duly instituted (d). 

Trustee Act, I860, as, 32 and S3, and Trustee Extension Act, 1852. g„ 9 . 
(a) It is * expedient ’ to appoint a new trustee whore the trustee 
apiKdnted is an infant—^ Trust, 2Jur., N. B., 349 ; faQ&Hndin 

l W. K. (Eng.), 196, In such a case the appointment should 1 >b 
without prejudice to any application by tbe infant to be restored to the 
trusteeship on coming of age,—A’.? Skrtnu \rdim T 33 L. J ., Chart,, 474. Bo it 
is ■ expedient T to appoint a new trusted! when there in no representative 
of a surviving trustee (tic Matthew*. 2$ Beav., 403; lie Baris'# JVwife, 

L It,, 12 I ) h 214), or there would be difficulties in obtaining a represento- 
ti vo.*-- Dae irt v . Chan ter, 4 Jar., N . 8., 272.' IV here t w o far us fcr es vr e re d o&i - 
roua of retiring, and it was doubtful whether the power of appointing 
now trustees in the settlement applied to the oasse, it was deemed * expe¬ 
dient'to appoint new trustees.—Lewin,7tb 3M., 882,oitiog It< Wiwdgatc'v 
SvttUmr.nt. 5 Vf. R., Me Antiatrmf* Settlement ibid. So. a new tn. tec has 
been appointed lu the place of a trustee who had become bank rapt, hud 
never surrendered, and had not been heard of for peyorijj years.- -Me lim- 
*hfitv* 2rusts'^ L, It., 4 Chao., 78H ; and see Ca&tnbe.i v, Brooke *, L. R , ]2 
Etp, 6J. The Court may appoint trustee* where there never have been 
any trustees, or where they have til died in the testator’s lifetime ,—lie 
SmirtkiwUe’# Trurt*. L. R , 11 Ec fi , ;:>1, 

(*) The Court ha^ no jurisdiction under this Act to appoint now 
trustees where there are trustees dv facto acting ns such {A • jwte 

De(r and Bm,. b7) j nor ha$ it pit Miction to take away the power 
of appointing new trustees from the donee of the power, where the donee 
ih capable of exercising and willing to exercise it. although such donee 
may hava die closed an intention or desire to exercise his power corruptly, 
—IB Hodsori * Sf Ulrmant, 9 Haro, 118. 

Where on© of two trustees was residing out of the jurisdiction # hut it 
did not appear whether such, resideitee w m likely to be permanent, the 
Court refused to appoint anew brhpiEfcee in his room.—La win. 7 th Ed.. 882, 
citing II Malr. ju Jur.„ M08* See lie The fyuicohi Primitive MetbetHet * 
Chapel, 1 Jur,, N. S,. I Oil. 

Uu: Act wnot intended to extend to the displacing of trustees 
uesiruns to continue in the trust, and to the appointing of others in their 
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place; and especially not to the ^placing of trustee* ami the appcdnl&ag 
of others, on -the ground of zdleged misconduct in the trustees fcn be dis¬ 
placed* .The section was meant to apply to.wwaea in which there might 
b< a question about the expediency of what was sought to be done. It 
was not intended to niter the right of every trustee to have his amount 
taken in Court in tho presence of ?tH the parties interested iinv,v the 
trust, m that all might bo bound, and to have any balance which might 
be found due to him on the result of the account paid, or secured bo him 
liofore he was denuded of the trustr estate.— lie B lane hard, 7 Jur„ N. S.. 
Mb'. 3 D. Rau l X,13L 

Where n, trustee had gone abroad and his whereabouts wa$ not known, 
a new trustee was ap$ioit:tied,-^./^r Ilan-iwn ft h*( '£. 22 L. JN"* S , 
Chan., 6 U. Bee Hr joy ova Extube. L, R., 2 Eq., 576 j He Bignold $ 

E H , 7 Chan,, 223, 

Jso, new trustees were appointed where the trustees had disclaimed,, 
and the parties in whom the power of appointment wan vested were in 
India ,—He Humphry's EHate, 1 Jur., N f S. t 021. 

When the person having power to appoint a new trustee is & lunatic, 
the Court, has power to appoint a new trustee under the Act,—i& Sjmr- 
Tvj/r>, L. R tf 5 Chan., 662. 

Whore new trustees have been appointed by the donees of a power, the 
Court will formally re-appoint them for the purpose of making a vest¬ 
ing order .—Me JPesirgoii. L* R , 5 Oh. i)iv., 982. An affidavit of fitness 
will be requited -'—He jMay/ittnPs $tettleinwit 7 mt&tn, 16 Jur,, Ibh'i, 

Where all the ceMnix qua trustent are resident out of the uii iftdiotiou. 
the Court will appoint new trustees resident out of the juiisowtio□, lie 

LMhrd, Ii It-, 14 Oh Div., Ml), . 

A h to appointing new trustees in the place of a lunatic trustee, sen 
Eewin, 7th Ed, f SS5, , n 

itO Those word/* arc taken from the Trustee Extension Act b. J. 
(4) The Court will appoint two trustees in the place of one, ns trust- 
proper^ should be prevented from coming into the hands o, a role 
trustee Ho remain WUL 1 DeG, and Sm. t 421, and it hm added two 
new trustee* to two original trusted-—Joewin, 7 th Ea., cm-, citing 10 
Eavmt, 5 W, R, (Eng.) 15. But it will not appoint one trustee tn the 
place of two or more J2e /Jfeflsiftltfn’jf TW/ttoj 1 Jur * N* S. f 724 ; lie h tftun 
TniAt " Jur., N* S„ 62; 2& Parte*' 1 * Trmtpibul 348, unless the trust ih 
to be shortly wound up,-77* #***«#. 16 Jur., SS33. Two trustees may be 
appointed in the place of three BntkePp v. Earl of Effliwtan, l * 

994 ; nr three in the place of AJ/z.vzv v. ( !aviso 7 1 Jur.i IN - . , r • 

Where a legacy had been bequeathed to a sole trustee upon trust tor a 
tenaut-for-life, and then for reversioners absolutely, the Court appoints 
an additional trusted and ordered the costs of a petition,^ presented tor 
that purpose by the ' reversioners* to bo paid by them, and nob oui, ol the 
a orp j w. — /?*.< ft v tulleenh tt r y x Tt vslf. Ti B., 10 Eq. t 4 5« , * 

When a trustee wishes to retire and a successor cannot he fowia, t.no 
Court can appoint the continuing trusted to he sole trustees m the 
of the continuing and retiring trustee *Stokes $ Iru&tJi, h. . r - 
833 ; Re Harford's Trusts, L. R.. 1?, Ch. Biv., 135. , , 

In thn cah of n charity, tho Court appMated ton new trustees and 
vested t.Ue estate in the whole hody, mid directed that when twri to 
three, the trustees should apply at Cl,ambers tor the appoiutioeu o no.v 
trustees.—Lewi», 7th Ed., Hri4, citing Re Bergholt, 2 Lij. Rep,, W. 

The Court ,.vill not. if it can he avoided, appoint a ec*tni qvetntst to be 
». trustee.— E-e parte CMtm i, IT Jur.. 988 As to appomtmp the huMcm' 
of m crxtui quo ooe Lowin, 7th Ed., S84. hov will feha Ccur 9 appoint 
an alien resident out of the jurisdiction ft trustee, unless it '***&&*£ 
fj.mn the circuiijstances of the cose to do so,— lls Hill t itust, a . i, < - 
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J f a cesDti qne trust Institutes a suit for the appointment oi a now 
trustee, wben it petition would have been sufficient, ho w ill have to bear 
the additional costs,— t, M&ckreti, I Giff,, 365 ; Thomas v, IV alter, 
18 Beav , 521. 

Where there are two distinct trust-estates under the same wdJ. but 
only one set of trustees, the Court, with the Consent of the representa¬ 
tive of the surviving trustee* will appoint new trustees of one eafoaj a 
without dealing wlthi^e other estate As Dmfiis. 12 W. It,, ( Eng,) 575 ; 
and geueraHy the Court uHsumrs the power of appointing separate trustees 
of *u parate shares ,—Tie CoitcrilVg 2VmtiHf W. X„ 1801), p, 183. Bee Lewin, 
tth Ed., m. 

The petition for appointment of new' tnusteas must be supported by 
affidavits of the foots stated, and of the ferns*! of the proposed trustees, who 
must give their written consent to the appointment ,—In B*' Batterxby's 
Trmt, tfl Jur., 900, Sometime a reference ns to the fitness of the 
trustees is directed ; but it is not necessary IT the evidence adduced is 
Hiffiihent/fe 16 Jur,, GJfi, An affidavit of fitness by the soli¬ 

citor In a suit is not sufficient*— tmm dy v. Bnakrldytr 22 L* J., Chan.* 

The new trustee need not appear upon the petition to consent lie 
Draper.' Sett Lent* nr 2 W. R, (Eng,), 140 ; though they may appear to 
ennsont ,—Ee Parte'# Truitt;, 21 L. J. t 218, If they do cot appear, an 
affidavit that the proposed new trustees will consent U insufficient lie 
Paries Trmt*2\ L. J* f 218,and their written consent must be proved.— 
Le win, 7th Ed,, 886, 


XXX Vi, It Khali be lawful (a) for the High Court, npon 
making any order (b) for appointing n 
Power to Court bo new trustee or new trustees* either by the 

#,swfcr* **■**■?, ■*» $■>> *» 

direct that any immoveable property, sub- 
jec 1 to the trust (d), sliall vest ia the person or person* who; upon 
the appointment, shall be the trustee or trustees for such estate as 
the Court shall direct, frnch order shall have the same effect ari 
if the person or persons who, before such order, was or were the 
trustee or trustees (if any) had duly executed all proper convoy- 
imees of such property for such estate (eb 


Trustee Act, 3850, n. 34* t 

(a) The Court has authority to make* a vesting ardor, although there 
may bo a person capable of executing a conveyance .-—Ito Ala titling a 
Print*, Kay, jotviii* 

(b) Where an order ia made under the Act, subject to the proa action 
of evidence to the Registrar, the order will bear date on or after the day 
of the production of the evidence. Where a party d irected to transfer 
died between the milking and the date of thti order, the Court made a 
supplemental order to meet the difficulty, without requiring u Juuaer 
petition.— Re limelook's I'ntat, 11 Jur., N.S.,906- 

(c) The Court has jurisdiction to mako a vesting order of the 
legal estate in mortgaged lands when a transfer oftho mortgage 
has been ordered by the Court, and it is doubtful whether the 
trustees of the debt have power to convey the legal estate,— 
ID ftutfhais mttetoltnt Trusty, 2 H. aud M„ 695, A voting order may be 
made after the appointment of trustees in a suit, ibhl. 

(d) Where a sote trustee of leaftohclda had diod intestate, and bad 
no legal personal representative, and new tr us toes had been duly 
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under fche settlement* the Court re-appointed the ynme two 
persons trustees and made an order vesting the leaseholds in them.— He 
fialfleish'* Settlement t L, R-, i Ch. D„ 143 ; see further Lewin. 7th B&.385- 
fff) In n tsnlt to appoint new trustees, it appeared that of two remain- 
W tmBteesone had gone out of tde jurisdiction, and the other was wu- 
ting to act,—it was held, that a vesting order could he made to vest the 
estate in the now trustees to bo appointed for such estate u* wa* vested 
in the continuing and absent trustee .—Smith v. Smith t J Drew, t2* 

XXXVII. It shall be lawful for the High Court, upon 
Power to Court to makin S any order for appointing a new 
vest right to call for trustee or new trustees, either by me 
transfer o£ stock, or bo same or by any subsequent order, to vest 
sue, in new trustee. the right to call for a transfer of any 
stock (a) or Government securities subject to tie trust, or to 
receive the dividends, interest, or income thereof, or to sue for or 
recover nny thing in action subject to the trust, or any interest 
in respect thereof, in the person or persons who upon the 
appointment shall he the trustee or trustees {b). 

Trustee Aofy 1 860. b. 35. „ 

( a ) Under this section the Court cannot vest the right to the Wok m 
the new trustees .--"-He Smyth'n Settlements 4DeG. aTid Stu, F 40!); boo s. 

(tide p 430. The Court has power under thin section to vest the right 
as to stock standing in the name of a deceased person who has io personal 
rep it st iifc&tive ,—lie Utrb&rt 1 # WUl % 8 W. It. (hog.), 272, cited he win, 

* f %) Where a breach of tru^t hu$ been committed* the Court, though it 
sanctions! the appointment of a new trustee, will make no order respect¬ 
ing the property, Jest by ao doing it should sanction the breach of 
trust. - Tut H&rr kou-i 'J r/txt, 22 h> J-, Chalk., 6J>. 

0 >) The effect of a vesting order is to vest the estate at once from 
Its date in the now trustees without any further formality.— JVumjaU 
V, Arbuthnot, L. It, 3 P* and Ih, IQU. 

XXXVIII. Any such appointment by the High Court of 
new trustees, and any such conveyance 
Old trustees not to or transfer ns aforesaid, shall operate no 
be di^harged from li- farther or otherwise than as a discharge 
aH 1 * v ' to any former or continuing truftee, than 

n>i appointment of new trustees under any power for that pur- 
pose contained hi aay instrument would have clone. 

Trustee Act, 1850, a. 36. 

XXXIX. An order under any of the hereinbefore contained 
provisions, for the appointment of a new 
Who may apply uu- | ri ^ ee or new trustees, or concern¬ 
ing any immoveable property, stock, or 
Government securities, or thing in action subject to a trust, may 
be made upon the application of any person beneficially inter¬ 
ested in such immoveable property, stock, Government secu¬ 
rities, or thing in action, whether under disability or not («)* 
or upon the application of any person duly appointed as a 
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trustee thereof; and m order tinder mij of the provisions 
hereinbefore contained coopeniiag any immoveable property, 
&tock, Government securities, or thing in action subject to a 
mortgage, may be made on the application of any person 
beneficially interested in the equity of redemption, whe¬ 
ther under, disability or not, or of any person interested la 
the moneys secured by such mortgage, 

Tr /iftfcea Act. 1SG0, s* 37* 

{a) k person who has a contingent interest in a trust-fund has a 
loma standi to present a petition for the appointment of new trustees*— 
Jit Sileppard'x Will, i I>. F, and I-, 123. 

The purchaser of property sold under m order of Court 1 b 1 bene- 
fidatly interested/ and is the proper person to apply for a vesting 
order --Aylm v, Cox, 17 Beav., 5U* He may join with the plaintiffs in 
presenting the petition*— Jion'ky v. Ad/utu, 11 Bear , 130* Creditors who 
htiYn obtained a decree for the i^lministmuon of the estate of their 
decked del>tor, under which a. contract for the h&Ic of Ms real 
estate has beau entered into and the pure base-money paid into 
Court, are * hsneficially interested * in the lands comprised in the 
contract, and are entitled to apply for a vesting order (Me Wr4m t 
1 l)eGk J, and £>., B5d) \ but the committee of the lunatic is not.—lie 
Jtourkfij 2 DeG* J. and S., 42(i„ 

XL. When any person shall deem himself entitled to an order 
under any of the provisions hereinbefore 

Application may be contained, it shall he lawful for him to 
hy petition. present a petition (a ) to the High Court 

for such order as he may deem himself mi itled to, and ho may 
give evidence by affidavit, or otherwise (6), iu support of such 
petition before the said Court, and may serve such person or 
persons with notice of such petition as he may deem entitled to 
service thereof (c). 

Trustee Act, ISoO, s. 40* 

(<t) When a petition has been presented, it may be amended by tin 
order of the Court by adding competitioners without being re-answered*— 
Jk Cartwright?* Trust, 8 W, R M (Eng,), d>2, cited 14fin, 7th Kih, 887* 

iu practice, the evidence adduced is universally by affidavit; but 
under the words'or otherwise' the applicant is not confined to evidence 
bv affidavit.*— Lewin, 7th Ed., 887, 

(<?) All U»o m tnU y tw t rusk nt o light, a general rul e, to b e *erv ed, 
See the oases cited, Lewis, 7th Ed., S87 ; but the Act does not in terms so 
require, and it Ik not imusual to dispense with service on ail ppstiA ed ,—Ik 
MUi Hfikttrdj S 1), T. and J,, 137 ; and see Jin tier* Trmti, L. R-> H> Oh, 
!>., 228* 

T he persona constituting different classes of red it is t/ne 
Imj proved by affidavit without strict evidence of certificates and affida¬ 
vits of identity —Jin Udt&inx, 1 DeG. and J.* 43B. 

On a petition to appoint now trustees in the place of trustees duteous 
of retiring, the ccstuia q%i& trustent and the old trustees must appear (xZs 
8typcr t 18 Beav. GOB), and they will have their goats.— v * Mcmurd, 
a L. T.‘, N. S. ( 687, 

It is not, however, necessary to servo the petition on recusant trustees*— 
Ik Baxter, 2 Sm. and 0*, Appx* v* . . . 

A petition for an order vesting in a dbw trustee property of which a 
trustee has become lunatic, ought to be served on his committee as tho 
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trustee may have claims,—ite AVwrtar**; SP. M, O.j S20 J hut see i\V 
U U. s 10 Chau-* 272, 

Service of n petition vesting in ncw:.v-appointed trustees lands wmcu 
hiul descended tj the infant heir of the former sole trustee upon the 
guardian of the infant heir is not .necessary (iff* Little >1*. R,, 7 Eq., 323) ; 
but the adult heir of a surviving trustee muab be served, for he may 
have some claim to costs,-“Lewin, 7th JM, ? 1887* 

The Court has jurist ictkm to order service of the petition ujjozi a 
person out of jurisdiction ,—IbkL 

XLI. Upon the hearing of any such petition, it shall be 
lawful for the said High Court, should it 

What may be done be deemed necessary, to direct a reference 
upon petition. to OT10 0 f the Judges of the Court to 

inquire into any facts which require such an investigation, or it 
shall be lawful Tfor the said Court to direct such petition to stand 
over, to enahlo the petitioner to adduce evidence or further 
evidence before the Court, or to enable notice, or any further notice 
of such petition to be served upon any person or persons. 

Trustee Act, 187*0, s. 41. 

XliXL Upon the hearing of any such petition, it shall bo 
* lawful for the High Court to dismiss such 

,£Z£ P etifci ™ ™ th <> r without “ st v? r t0 . 

m order thereupon m conformity with tiie 
provisions of this Act. 

Trustee Act, 1850, &. 42. 

XLIlf. Whensoever iu any cause or matter, either by the 
evidence adduced therein, or by the 

Power to make an admission of the parties, or by report of one 
ordering cause. rf the Judges of the Court, the facts 

necessary for an order under this Act shad appear to the High Court 
to he sufficiently proved, it shall be lawful for the said Court, 
either upon the hearing of the said cause or of any petition or 
application in the said cause or matter, to make such order under 
this Act (a). 

Trustee Act, IS60. u. 43. 

(it) An order may bo made in a fiulr, without a petition, See the 
cases collected; La win, 7th 33d., 888. 

As to whether the order should not be made iu Court and not in Cham¬ 
bers, see Frod&katit v. Ft^etaham, Jj. It. . 16 Oh. B,, 817. 

The Court has no jurisdiction to make a vesting* order ttepedtang 
property which is reefed in a lunatic, but there must be a petition, vtl 
lunacy,—Lewin, 7th ©h, 888. citing Jeffreys v* Dryt&uU, tl W. 428, 

XL IV. Whenever any order shall be made under this Act by 
1 the High Court for the purpose of con- 

\eying. mj immovable propertj, or tor 
certain allegation* to the purpose of releasing or disposing ox 
be conclusive evidence any contingent right, and such order shall 
of the mutter contained f^niidod on an allegation of the personal 
iu such allegations, iucapS&Wty of n trustee or mortgagee, or an 
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allegation that atrustee or the heir or deviate of a mortgagee is 
out of the jurisdiction of the High Court or cannot be found, 
or that it is uncertain which of several trustees, or which of 
several devisees of a mortgagee, was the survivor, or whether 
the hist trustee, or the heir, or kat surviving devisee of a mort¬ 
gagee be living or dead, or on an allegation that any trustee or 
mortgagee has died intestate without an heir, or has died and it 
is not known who is his heir or devisee, then, in any of such eases, 
the fact that the High Court has made an order upon such an 
allegation shall be conclusive evidence of the matter so alleged 
in any Court of civil judicature upon any question as to the 
legal validity of the order : Provided always, that nothing 
herein contained shall prevent the High Court directing a 
reconveyance of any immoveable property conveyed or assigned 
by any order under this Act, or a re-dimposition of any contingent 
right conveyed or disposed of by such order ; and it shall be 
lawful for the said Court to direct any of the parties to any suit 
concerning such property or contingent right to pay any costs 
occ asioned by the order under this Act when the same shall 
appear to have been improperly obtained. 

Trustee Act, 1850, s* 44. 

XLV. It shall be lawful for the High Court to exercise the 
rti _ __ ,, powers herein conferred for the purpose of 

Trustee o c an y, vesting any immoveable property, stock. 
Government securities, or thing in action in the trustee or 
trustees of any charity or society over which charity or society 
tiie High Court would have jurisdiction upon suit duly insti¬ 
tuted («), whether such trustee or trustees shall have been duly 
appoin ted by any power contained in any deed or instrument, or 
by the decree of the said Court, or by order made upon a petition 
to the said Court, 

Trustee Act, 18C0 t a. 45. See further, ante, pp, 366-307. 

(a} See Scion on Decrees, 4th Ed., 565. 

XLYI. Where any minor or person of unsound mind shall 
Money of minors and ^ entitled to any money payable m 
person * of unsound discharge of any immoveable property, 
mind to be paid into stock, Government securities, or thing 
Court* in action conveyed or transferred under 

this Act, it shall be lawful for the person by whom such money 
is payable to pay the same into the High Court, in trust in any 
cause then depending concerning such money, or it there shall 
be no such cause, to the credit of such minor or person of 
unsound mind, subject to the order or disposition of tins said Court; 
and it shall be lawful for the <AA Court upon petition in a sum¬ 
mary way to order any money so paid to be Invested in Govern- 
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itrent securities and to order payment or distribution thereof, or 
payment of the dividends or interest thereof as to the said Court 
shah seem reasonable. 

Trustee Act.! 1850, 4.8* 

XLVII. When in any suit commenced, or to ho commenced, in 
the High Court, it shall ho made to appear 
Court may make ^o the Court- that diligent search amt 
<1, r;ree in absence of a enrpinry have been made after any person 
made a defendant, who is only a trustee, 
to serve him with the process of the Court, and that ho cannot 
he found, it shall be lawful for the said Court to hear and deter¬ 
mine such cause, and to make such absolute decree therein against 
every person who shall appear to it to be only a trustee, and 
not otherwise concerned in interest in the matter in question, in 
'such and the same manner as if such trustee had been duly 
served with the process of the Court and had appeared at the 
hearing of such cause: Provided always, that no such decree 
shall bind, affect, or in anywise prejudice any person against 
whom the same shall be made, without service of process upon 
him as aforesaid, his heirs, executors, or administrators for or in 
respect of any estate, right, or interest which such person shall 
have at the time of making such decree for his own use or benefit, 
or otherwise than as a trustee as aforesaid (a). 


Trustee Acfc, 1850, a. 49. . 

(a) In IF«#W v. $ab t 6 W. IT (fa?,), 52, cited Lewm, < th M, 
the Court directed the record and writ clerk bo certify that the cause was 
ready for hearing zc the absence of a- trustee who could not be found* 

XLVIII* Ever? order to be made under this Act which shall 
- . _, hate the effect of a conveyance of any 

thiaArt toTe \*argo- immoveable property or a transfer of any 
able with the same such slock, Gov eminent securities, or 
stamp-duty as deeds of thing in action as can only be transferred 
rmmsy mm. by stamped deed, or for the transfer of 

'winch a stamp is necessary, s)j all be chargeable with the like 
amount of stamp-duty m it would have been chargeable with if it 
hud been a deed executed , or a transfer made (a), by the person or 
persons holding each property or entitled to such stock, Govern¬ 
ment securities, or thing in action* Every each order shall be 
duly stamped for denoting the payment of the said duty. 

Trustee Extension Act, 1852. s, 13. 

(a) See Act 1 of 1870 (The General Stamp Act), ached, i, arts., 21, bu. 

XLIX. The High Court may order the costs and expenses 
of, a ml relating to, the petitions, orders* 
CoBte may Ini pazd oii t ^ rec ^ ons conveyances, and transfers to 

bo made in pur suance of this Act, or ary 
of them, to be paid and raised out of or from the immoveable or 
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moveable property, or the rents or produce thereof, m respect of 
which the same respectively shall be made, or in such manner as 
the said Court shall think proper (a). 

Trustee Act, 1850, s. 5L 

(a) The petition should not pray fur costa H incidental to, or subsequent 
on f }X t&e application , as they give rise to uncertainty .—Jic Fellow * Settle* 
merit, 5 Jut,, N. S., 62, 

The costs of appointing new trustees arc paid out of the trust-fund. — 
He. Ftlhxm, 15 Jar., 69 , Ess parte Davies, 16 J u r. f 882 ; Me Jeilmv's Settle' 
mem, 2 Jur,, N, 8., 62* 

On an application for appointment of new trustees of two funds, the 
cost* will be paid out of the funds ratably .—Re Grant's Trusts ,2 J. imd 
H, 764* 

In Ex parte Iku'itj, 16 Jar., 8 82, anew trustee was appointed in the 
place of a sole trustee, deceased* The heir of the deceased trustee could 
net be found, and. on petition, au order was made to vest the estate m 
the new trustee* or that upon consent he might pay the costa of the pro¬ 
ceedings, and that such costs, with interest at * per cent., might for: . a 
charge o i the inheritance. The Court* on appointing nev, trustees of 
real estate, has power under the section to direct the costs to be raised 
by a mortgage to bo settled by the Court ,—Re Crabtree, V. 0. Wood, 11th 
Jan., 1866 : see Iiewiu* 7th Ed„ 891. Where an order is made for vesting 
estate in property sold in lots under the order of the Court, the costs 
will be paid by the vendors out of the purchase-money of each lot and 
not out of the fund in Court generally ,™Atjles v. O&v, 17 Beav., 6si. 

The Court has no jurisdiction to award coats adversely against third 
parties cited to appear as respondents upon a peulion to appoint new 
trustees .—Me l*rimrose i 2^ Beav., 690. 

L. Upon any petition being presented under this Act to the 
High Court concerning a person of un~ 

Enquiry concerning sount i mind, it shall he lawful for the 

P^oa of uuonnd , ai(1 C ,„ jrt to make all or( ] er directing an 

enquiry whether such person is or is not 
of unsound mind, and incapable of managing - himself and his 
affairs. Such order shall have the same effect as the like order 
made under section 1 of Act XXXIY of 18 o 8 (tv regulate proceed¬ 
ings in Lunacy in the Courts of Judicature, established bp Royal 
Charier), mid the enquiry directed to be made shall be made in all 
respects in the manner declared and proscribed for making an 
enquiry under the last-mentioned Act* The High Court may 
postpone making any order upon the petition presented as afore¬ 
said ? until any enquiry so directed to be made shall have been 
finally concluded* 

Trustee Act, 1850, 6. 52* 

LI. Upon any petition under this Act being presented to the 
High Court, it shall bn lawful for the said 

8mt nmy be directed, q oiu .^ postpone making any order upon. 

such petition, until the right of the petitioner shall have been 
declared in a suit duly instituted for that purpose (t/.). 

Trustee Act, 1850, e. 63. 

(a) See Me ColUmon, 3 IX M„ CX, iQ9; Me Burt, 9 Hare, 289, 
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LIL Every order made, or purporting to be made, under this 
Act by the High Court shall be a complete 
Indemnity, to all per* indemnity to all persons whatsoever for 

S^SJWaST T/ act K 0n0 r«rsutot thereto ; and it 
filial! not be necessary for such persons to 
enquire concerning the propriety of such order, or whether the 
High Court has jurisdiction to make the same. 

Trustee Extension Act, 3852, s. 7, 

LIII. Any order made by the High 
Court under this Act shall have the same 
effect, ami be executed in the same manner, 
as a decree, 

LIV, This Act may be cited as f< The 
Indian Trustee Act, 1866/' 


Orders under the Act 
to be executed end 
have the effect of } 
decrees. 


Short title. 


THE TRUSTEES’ AND MORTGAGEES* POWERS 
ACT, 1866. 


Act XXVIII of 1866. 


(Received the assent of the Governor-General in Council on the 
24 tk October , 1866.) 

An Art to give Trustees^ Mortgagees, and others, in cases to to hick 
English taw is applicable, certain powers now commonly inserted 
in settlements ^ mortgages, and wills , and to amend the law of 
Property and relieve 2 Yus tees (<*). 

{r/} This Act applies to the whole of British India, except the Scheduled 
m»‘-.ricte—Act XV of 1874. Sections 2, 8, 4, 15. 82, 8S, 84, 85, 3G. and 37 
have been repealed in Madras, the North.West Provinces, and the Tar/ah, 
und m the territories administered by the Chief Commit ion ers of Qudh, 
the Central Provinces. Georg, and A seam, by Act IF of 1882. The Act is 
founded on the English Statute 22 Sc 23 V\ot t c. 35 (The Trustees Relief 
Amendment Act) and 23 & 24 Viet, t c. 145 (The Trustees' and Mortgagees 1 
Act), 

Whereas it Is expedient that, in eases to which English law 
is applicable (ot), certain powers andprovi-* 
P re a ruble, gioaa usually inserted in settlements, mort¬ 

gages, wills, and other instruments should be nindo incident to 
the estates of the persons interested, so as to dispense with the 
necessity of inserting the same in terms in every such instrument, 
and that in such cases trustees should be relieved : it is enacted 
as follows;— 

I, In the construction of this Act, 
tera^’' Pretetl0ai ° f unless there be something repugnant in 
4ho subject or context— 
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*Immoveable property * shall include land, any benefit to nrim 
out of land, and things attached to the 
earth or permanently fastened to anything 
which is attached to the earth : 

4 Mortgage* shall, he taken to include every instrument by 
virtue whereof immoveable property is in 
any manner conveyed, pledged, or charged 
as security for the repayment of money or money's worth lent, 
and to be re conveyed, or released on satisfaction of the debt: 

( Mortgagor 1 shall be taken to include every person by whom 
any such conveyance, pledge, or charge aa 
aforesaid shall be made : 

shall be taken to include every person to whom 
or in whose favour any such conveyance, 
pledge, or charge as aforesaid is made or 
transferred; and 
* High Court T means any Court established, or to be established 
1 Hicli Court 1 under Statute 24 and 25 Viet,, c* 104, and 

includes the Chief Court of the Punjab, 
and the Supreme Court of Judicature of the Settlements of Prince 
of Wales's Island, Singapore, and Malacca. 

{a) See as to the mean lag of these words, ante, p, IS. 


1 Immoveable pro- 
petty/ 


4 Mortgage/ 


4 Mortgagor/ 

* Mortgagee 9 
4 Mortgagee. 1 


II- lu all cases where, by any will, deed, or other instrument 
of settlement, it ia expressly lectured that 
Trustees empowered trustees or other persons therein named 

*ty >fi % j i,dicatei1 s ’; a11 have a of ; ea!e H 

auction or private eon- either generally or in any particular event, 
tract. over any im move able property named or 

referred to in, or from time to time subject 
to, the uses or trusts of such w ill, deed, or other instrument, it 
shall be lawful for such trustees or other persons, whether such 
property be vested in them or not, to exorcise ouch power of sale 
by selling such property either together or in lots, and either by 
public auction or private contract, and either at one time or at 
several tiroes. 


23 & 24 Tick, o. Ho, s. 1* See further, ante, p. 223. P^rti^IIy repealed, 
see anti , p. 443. 

(a) These sections of the Act strictly apply to those cases only where 
there is a power of sale ; but it is probable that a trust for sale would be 
within the Act.—3 Dac. Convey., 565 n (v). 


Ill* It shall be lawful for the persona making any such sale 
Sdle may be made t ? i,,sort a, ‘? such special or other stipula- 
nDfier apcoi&l conditions tioiis 5 either as to title or evidence of title, 
ami trustees may buy ov otherwise, in any conditions of sale, or 
ha. contract for sale, as they shall think fit; 

and also to buy in the property or any part thereof at any sale by 
auction, and to rescind or vary any contract fur sale, and to re-seJl 
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the property which si i all be so bon git in, or as to which the con- 
tract shall be so rescinded, without being responsible for any loss 
which may be occasioned thereby; anil no purchaser under any 
such sale shall be bound to enquire whether the persons mating 
the same may or may not have in contemplation any particular 
re- investment of the purchase-money in the purchase of any 
other property or otherwise, 

2% Sc 21 Viet., <s, 145, &. 2, mU t p, 226, Fartudiy repealed, see ante, 
p, 4 *3‘ 

IV, For the purpose of completing any such sale as aforesaid, 
the persons empowered to sell as aforesaid 
shall have full power to convey or other¬ 
wise dispose of the property in question 
in such manner as may be necessary. 

3, ante, p> 225. Partially repealed, sea ante, 


Trustees exercising 
power of sale empow¬ 
ered to convey* 


2 ?* ft 24 Viet, o, 115. & 
p. 443. 

V. The money so 

>Ioney arising from 
Bales to by laid out in 
the manner indicat¬ 
ed in the will, &c., and 
until th^n to be invest- 
cd In Government se¬ 
curities. 


received upon any such sale as aforesaid 
shall be laid out in the manner indicated 
in that behalf in the will, deed, nr instra- 
merit containing the power of sale ; and 
until the money to be received upon any 
sale as aforesaid shall be so disposed of, 
the same shall he invested at interest in 
Government securities for the benefit of 
such persons an wouM be entitled to the benefit of the money, and 
the interest and profits thereof in case such money were then 
actually laid out as aforesaid: Provided that, if the will, deed, or 
instrument shall contain no such indication, the persons empower¬ 
ed to sell as aforesaid shall invest the money so received upon 
any such sale in their names upon Government securities in India, 
and the interest of such securities shall be paid and applied to 
such person or persons for such purposes and in such manner as 
the rents and profits of the property sold as aforesaid would have 
been payable or applicable in case such sale had not been made. 

2:; k 24 Viet., c. 145, m> 4. 7. ante, p. 164 Partially repealed, see antr : 
p. 443. 

VI. Where any principal money is secured or charged by deed 
, ,. on any immoveable property, or on any 

?j incident to j n ^ ere3 t therein, the person to whom such 

money shall for the time being be payable, 
his executors, administrators, and assigns, shall, at any time after 
the expiration of one year from the time when such principal 
money shall have become payable, according to the terms of the 
deed, or after any interest on such principal money shall have 
been in arrear for six months, or after any omission to pay any 
premium or any insurance which by the term a of the deed ought 
to be paid by the person entitled io the property subject to the 


4*5 
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Receipt for purchase- 
lnoney sufficient dis¬ 
charges. 
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appdx. charge, hare the following powers to the same extent (bat no more) 
—— ns if they had been iu terms conferred by the person creating the 

charge, namely: — 

1st —A power to sell or concur with any other person in sell¬ 
ing the whole or any part of tire property by public auction or 
private contract, subject to any reasonable conditions he may 
think lit to make, and to rescind or vary contracts for sale, or boy 
in and re-sell the property from time to time in like manner. 

2 u(L —A power to appoint, or obtain the appointment of, a 
receiver of the rents anti profits of the whole or any part of the 
property in manner hereinafter mentioned. 

2 3 k 24 Tick, e. Ho, a, IU 

TIL Receipts for ptirchase-Tiioney given by the person or per¬ 
sons exercising the power of sale hereby 
conferred shall be sufficient discharges to 
the purchasers, who shall not be. bound to 
see to the application of such purchase- 
money, 

23 k 24 Viofc,, c. 145,8, 12, 

VIII, No such sale as last aforesaid shall be made, until after 

Not&istobe given xix mmtW ”#•« *" siting given to tlio 
person, or one ol the persons, entitled to 
tha property subject to the charge, or 
affixed on some conspicuous part of such 
property, bnt when a sale has been effect¬ 
ed in professed exercise of the powers hereby conferred, the title 
of the purchaser shall not be liable to be impeached on the 
ground tliat no case had arisen to authorize the exercise of such 
power, or that no such notice as aforesaid had been given ; but 
any person damnitied by any such unauthorized exercise of such 
power, shall have his remedy in damages against the person or 
persons selling, 

23 & 2i Vict.o. UCk b l 13. 

IX, ‘The money arising by any sale effected as aforesaid shall 

- „ be applied by the person receiving the 

eta? PW ' followsFirst, in payment of 

all the expenses incident to tne sale or 
incurred in any attempted sale ; secondly, in discharge of all 
interest and costs then due in respect of the charge in con sequence 
whereof the sale was made; anti thirdly, in discharge of all the 
principal moneys then due in respect, of such charge ; and the 
residue of such money shall be paid to the person entitled to the 
property subject to the charge, liis executors, administrators or 
assigns, as the case may be. 

23 it 24 Vick, o. 140, 8. 14. 


be foie sale; bub pur¬ 
chaser relieved from in¬ 
quiry as to circumstan¬ 
ces of sale. 





X. 


The person exercising the power of sale horeby conferred 

Conveyance to the J# ^ bj ?f d to ™*v*7 ° 1 ’ 

parch a^er. nsBign lo, and vest m tlio purchaser, the 

property sold, for nil the estate and 
interest therein which the person who created the charge had power 
to dispose of: Provided that nothing herein contained shall be 
construed to authorise the mortgagee of a term of years to sell 
and convey the iee-Rjnfple of the property comprised therein in 
***** where the mortgagor could have disposed of such fee simple 
at the date of the mortgage, 

23 *. n. Viet. <x J45 ,b, 15. 

W1 1 nro leasehold,n are mortgaged by demise, the mortgagee can. under 
this section, convey the rev r*km left in the mortgagor hi u nurcWr. 
— matt v, JIMmm, 10 W* B, (Eng.), m ; Shelf. It. P. Boat., 8th M., 73IS. 

XI, At any time alter the power of sale hereby conferred 
shall have become exercisable* lbs person 
entitled to exercise the same shall be en¬ 
titled to demand and recover from the 
person entitled to the property, subject to 
the charge, all the deeds ami documents 
m his possession or power relating to the Some property, or to 
the title thereto, winch he would have been entitled to demand 
and recover if the same property had been conveyed, appointed 
or surrendered to and then were vested in him for all the estate 
ami interest which the person creating the charge bad power to 
dispose Ox , and where the legal estate shall be outstanding in & 
trustee, the person entitled to a charge created by a person eqntfc*- 
ably entitled, or any purchaser from such person, shall be 
entitled to call for a conveyance of the legal estate to the same 
extent as the person creating the charge could have called for 
such a conveyance if the charge had not been made. 

23 & 24 Viet,, c. 145, b. J6. 


Owner of oliargo may 
cull for title-deeds itud 
conveyance of legal 
estate* 


XII* Any person entitled to appoint, or obtain the appoint- 

Appointment of re- 'V ent of - ! l iee ^ ver as aforesaid, mnj, from 
ceiver, tniie to um fy if arty person or persons hm 

or have been named in the deed of charge 
for that purpose, appoint such person, or any oue of such persons, 
to be receiver, or if no person be so named, then may, by writing 
delivered to the person or any one of the persons entitled to the 
property subject to the charge, or affixed on some conspicuous 
pari of tile property, require such last-mentioned person or per¬ 
sons to appoint a Rt and proper person as receiver, and if no 
such appointment be made within ten days after such requisition, 
then may In writing appoint any person be may think fit* No 
person shall bo ineligible for the office of receiver merely because 
he is an officer of the High Court. 

23 6c 21 ¥iot,c. 145, a, 17. 
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XIII. 


Receiver dee mad to 
be the cf the 

mortgagor. 


A receiver who 1ms been appointed under the ordinary power for that 
purpose in a deed of mortgage drawn according to the English forma 
(Jf /frt'jfs v- Bkfovft, L. E., 1 Chau., 190), or under this Act, Is in possession 
as the agent of the mortgagor. See a. 13, putt. 

Every receiver appointed as aforesaid shall be deemed 
to be the agent of the person entitled to 
the property subject to the charge, who 
shall be solely responsible for his acts or 
defaults, unless otherwise provided for in 
the charge. 

23 & 24 Yict, c. 145, s, 18. 

XXV. Every receiver appointed as aforesaid shall have power 

_ _ , to demand and recover and give effectual 

Powers of receiver. ■ . ? T , . E , ■ ° , 

receipts for all the reins, issues, and pro¬ 
fits of the property of which he is appointed receiver, by suit, 
distress or otherwise, in the name either of the person entitled 
to the property subject to the charge, or of the person entitled 
to the money secured by the charge, to the full extent of the 
estate or interest which the person who created the charge had 
power to dispose of, 

23 k 24 Vict>, e, 145, s. 12, 

XV. 


Receiver may be re¬ 
moved. 


Every receiver appointed as aforesaid may he removed 
by the like authority, or on the like re¬ 
quisition an before provided with respect 
to the original appointment of a receiver, 
and new receivers may be appointed from time to time, 

23 & 24 Yict., 0, 145, s, 21). 

XVL Every receiver appointed as aforesaid shall be entitled 

Receiver to receive to retain out of any money received by 
commission not exceed- him, in lieu of all costs, charges, and ex- 
mg five per cent, ponses whatsover, such a commission not 

exceeding five per centum on the gross amount of all money receiv¬ 
ed as shall be specified in his appointment, and if no amount shall 
be so specified, then iive^cr centum on such gross amount, 

23 & 24 Viet., c* 145, 6, 21. 


Receiver to insure if 
required. 


XVII. Every receiver appointed as aforesaid shall, if so 
directed in writing by tbe person entitled 
to the money secured by the charge, 
insure and keep insured from loss or dam¬ 
age by fire, out of the money received by him, the whole or any 
part of the property included in the charge which is in its nature 
insurable. 

23 Sc 24 Viet., 0 , 145, a. 22, 


ACT XXVIIi OF 1866. 


4ii) 


XVIII. Every receiver appointed a* aforesaid shall pay and 
apply all the money received by him in 

Application of money first place in discharge of Govern- 

remvcd by him. ment revenue and of all taxes, rates, and 

assessments whatsoever, and in payment of his commission as 
aforesaid, and of the premiums on the insurances if any ; and in 
the next place in payment of all the interest accruing due m 
respect of any principal money then charged on the property 
over which ho is receiver, or on any part thereof; and subject 
as aforesaid shall pay all tho residue of such money to the 
person for the time being entitled to the property subject to the 
charge, his executors, administrators, or assigns, 

23 k 24 Viet., o. 145, e. 23. 

XIX, The powers and provisions contained in s s, 6 to 18 

This part to relate to **“ A ^>relate only to 
charges by way of mortgages or charges made to secure 
mortgage only. money advanced or to be advanced by way 

of loan, or to secure an existing or future debt, 

23 k 24 Vick, c. 145, s. 21 


XX, Whore a tty license to do any act, which without such 
license would create a forfeiture, or give 
Effect of res trie turn a T j e ht t 0 re-enter* tinder a condition or 
m lcCnJ5 ° 0 * im ' power reserved in any lease heretofore 
granted, or to be hereinafter granted, shall, at any time after this 
Act comes into operation, be given to any lessee or his assigns, 
every such license shall, unless otherwise expressed, extend 
only to the permission actually given, or to any specific breach 
of any proviso or covenant made or to be made, or to the actual 
assignment, underlease, or other matter there by specifically 
authorized to he done, but not so as to prevent any proceeding 
for any subsequent breach (unless otherwise specified in such 
license) ; and all rights under covenants and powers ot forfeiture 
and re-entry in the lease contained shall remain in full force and 
sliall be available as against any subsequent breach of covenant 
or condition, assignment, underlease, or other matter not specifi¬ 
cally authorized or made dispunishable by such licence, in the 
same manner as if no such license had been given : and the con¬ 
dition or right of re-entry eh all be ami remain in all respects as 
if such license bad not been given, except in respect of the par¬ 
ticular matter authorized to bo done. 


22 k 23 Viet., c. 35, s. t. , T 

A covenant not to assign or underlet without ilio license oi titc les¬ 
sor ia a fair and u>uml covenant (Morgan v. Slaughter, t Esp.< 8 ; Folkhig- 
hum v. Crafty An*t. 700); bat it is not a 11 common and usual one.— 
Mmienm v. Hay, 3 Rro.C, 0*633 ; Church v. 13row*. 15 Vea., 358j Brefnev. 
Bahtin, ibid, 528: Btu'kkmd v. Papiilon . L, H. t 2 Ch., 67, Bucn Move- 1 
tiaut runs with the laud v« L> It-., 3 Q- B,, 739 : Hw v\ 

57 


A P?DX, 



f 



*§L 


450 TRUSTEES 1 AND MURTGACIEES’ POWERS ACT. 

AFfiMC. f., R., I Q. ?!,. B;lt ; r. Q I?., UK)); bet not with the equitable title 

-, of a ewtni fpw irmi ,— U'wt v. Oohh, L, R t I Q. B. . 0:'W ; 5 Q, B„ 4(50. 

As a genend rnifi, a Court of Iniquity will not relieve ftgafjjftfc a forfei¬ 
ture for aHenationvvufchoiitlicenee."-//^/ v. Barclay* 18 Vos,, 55 , If, bow- 
«v«r, when a written license is necessary the lessor gives n parol license 
in order t ensnare his lessee, the Court will relievo on i ke ground of 
fraud.— Ilu'hards&H v, HhtuiXt 3 Mad , See fuitbyr. VVoodf,. L. & T, 

IDtb Eda , 548 . 

XXL Where in any lease heretofore granted, or to be here- 
_ _ ,, after granted, there is or shall be a power 

ifoeXT t0 ” or conaitioil of M-entry on assigning or 
underletting, or doing any other specified 
act without license, and a license, at any time after the passing of 
thig Act, shall be given tn one of several lessees or co-owners to 
assign or underlet his share or interest, or to do any other act 
prohibited to bo done without license ; or shall be given to any 
lessee or owner, or any one of several lessees or owners, to assign 
or underlet part only of the property, or to do any other 
such act as aforesaid in respect of part only of such property, 
each license shall not operate to destroy or extinguish the right 
of re-entry in case of any breach of the covenant or condition 
by the co-lessee or codess ecs, or owner or owners, of the other 
shares or interests in the property, or by the lessee or owner of 
tile rest of the property, as the case may be, over or in respect of 
mvh shares or interests or remaining property - but such right 
of re-entry shall remain in full force over or in respect of the 
shares or interests or property not the subject of each license, 

22 k 23 Viet, c. 35, *, 2, 

XXIL Whore the reversion upon a lease is severe d 3 and tho 
* , .. . * rent or other reservation is legally appor- 

«udSr o ™Itryitt lhe assi-neo of «Hoh part of the 

oertamcases t reversion shall, ui respect .of the apportion¬ 

ed rent or other reservation allotted or 
hdonging to him, have and be entitled to the benefit of all condi¬ 
tions or powers of re-entry for nonpayment of the original rent or 
other reservation, jh like manner as if such conditions or powers 
had been reserved to him as incident to Ins part of the reversion 
in respect of the apportioned rent oi other reservation allotted or 
belonging to him, 

22 & 23 Viet, c. 35, f* 3 P 

See Woodf,, L. and T,, 1€ fcli TA n 550 ; Shelf, B. P. ? Sth Ed., 710, 

Rent- Charges. 

XXIII, The release from a rent-charge of part of the im¬ 
moveable property charged therewith shall 
Release of part of 3 and 110 fc extinguish the whole rent-charge, but 

hl’iaguishuiftiiL b ° sllal1 “Pirate only to bat 'the right to re- 
coyer any part of the rent-charge out of 
the property reloused, without prejudice, nevertheless, to the rights 
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of n!5 persons interested in tlje property remaining mireleased. 
and not concurring in or cpufinmng tlie re-lease.. 

22 & -22 Viot., c. 38, 8. 10. 

“A person havinga rcut-charge, by releasing all hi? 1 right iLt part of tlie 
land extinguish tM the whole rent* because it issues oat of every part, and 
cannot bo; apjWfUo-ncvi. Uub a person having a rent-charge may release 
part of it to the tenant of the land, and reserve part, for the grantee 
denis only with that which is his own,—namely, the rent, anc! not with the 
land* So r if the lessee surrender part of the land to the leaser, the re at 
services wOl be apportioned. 

“If a man having a rant-charge issuing out of lands, purchases any 
part-of them, the rmt-cliarge is extinct in the whole, because the rent 
is entire and against e< nun on right and issuing out of every part of the 
laud, although St is otherwise where part of the lands out of which the 
rent issues descend* on the grantee. If the grantee of a lent-oharg 
purchases part of the Hkml. and the grantor by his deed reciting such 
purchase, grants that ho may distrain for such rent-charge in the residua 
of the land, thi-i amounts to a hew grant, A rent-charge fe extinguished 
by a devise to the grantee of part of the land out of which the rent- 
charge issues notwithstanding the devise is expressly made over and 
above the rent-char go, 1 Shelf, R I\, 8 th Bd,, ill See as fro apportion¬ 
ment of TGut-ehnrgdk MiUs v* Cobby L. It, 3 0, P., 95- ; L?y v« Aoy, 
L. It., Etj., 174. 

Pftw&rs, 


Mo<Te of execution oi 
powers. 


XXIV, A deed hereafter executed in the presence of, and 
attested by 5 two or more witnesses in the 
manner in which deeds are ordinarily exe¬ 
cuted and attested, shall, so far as respects 

the execution and attestation thereof, be a valid execution of n 
power of appointment by deed or by any instrument in writing 
not testamentary, notwithstauding it shall have been expressly 
required that a deed or instrument in writing made in exercise of 
ancli power should be executed or attested with some additional 
or other form of-execution or attestation or solemnity : Provided 
always, that this provision shall not operate to defeat any direc¬ 
tion in the instrument creating the power, that the consent of 
any particular person shall bo necessary to a valid execution, or 
that any act shall bo per tor rued in order to give validity to any 
appointment, having no relation to the mode of executing and 
attesting the instrument: and nothing herein contained shall 
prevent the donee of a power from executing it conformably to the 
power by writing or otherwise than by an instrument executed 
and attested as an ordinary deed, and to any such execution oi a 
power this provision shall not extend* 

22 & 23 Viet., <v&5, $, 12. 

XXV. Where by any* will* which shall come into operation 
after the parsing of this Act, the testator 
shall have charged his immoveable pro 
party or any specific portion thereof with 
the payment of bis debts, or with the pay¬ 
ment o f any legacy or other specific sum of 


Legatee in trust may 
rah v momy by sale not- 
u S i hstu ml i 11 g want of 
express power in the 
Wilh 


451 

Aiumx, 


s 


452 


TRUSTEES 1 AND MORTGAGEES' POWERS ACT, 


APPUX. 


money, and shall have bequeathed the property so chared to an 7 
trustee or trustees for the whole of his estate or interest therein, 
and shall not hare made any express provision for the raising of 
such debt, legacy, or sum of money out of mch property, it shall 
be lawful for the said legatee or legatees in trust, notwithstanding’ 
any trusts actually declared by the testator, to raise such debts, 
legacy, or money as aforesaid by sab and absolute disposition, by 
public suction or private contract, of the said property or any 
part thereof, or by a mortgage of the eatne, or partly in one mode 
and partly in the other ; and any deed or deeds of mortgage so 
executed may reserve such rate of interest and fix such period or 
periods of repayment as the person or persona executing the Sam a 
shall think proper, * 

22 Sc 23 Viet., c, 35, s, lk See Shelf- R. F. ? 8th Ed , 18k 

XXVI, Tlic powers conferred by the last preceding sect ton 
shall extend to all and every person or 

Powers aivea by la*t persona in whom the property bequeathed 
tSSSSfiSa""’ trust shall for the time being be vested 
‘ ' ’ by survivorship, or under the laws renting 

to intestate or testamentary succession, or to any person or 
persons who may be appointed under any power in the will, or 
by the High Court, to succeed to the trusteeship vested in such 
legatee or legatees in trust as aforesaid* 

22 & 23 Viet., 0 , 35, e> 15, 

XXVII, If any testator who shall have created such a charge 
as is described in section 2d of this Act 
shall not have bequeathed the property 
charged a? aforesaid in such terms as that 
his whole estate and interest therein shall 
become vested in any trustee or trustees, 
the executor or executors (if any) for the time being named in 
, neb will shall have the same or the like power of raising the 
said moneys as is hereinbefore vested in the legatee or legatees 
in trust of the said property, and such power shall from time to 
time devolve in, and become vested in, the person or persons (if 
any) in whom the executorship shall for the time being be 
vested, 

22 A 23 Tick, 0 . 35, s. 16, 

XXVIII, Purchasers or mortgagees shall not be bound to 


Executors to have 
power of raising-money, 
kc . where there in no 
sufficient bequest. 


enquire whether the powers conferred by 
sections 25,26, and 27 of this Act, or any 
of them, shall hare been duly and correct- 
ly exercised by the person or persons 
acting in virtue thereof, 

U Sl 23 Viet,, e. 35, s. 17. 


Purchasers, &c,, not 
bomd to enquire its to 
powers. 
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act xxvin OB' 1806. 


Inheritance* 

XXIX T In cases of intestacies occurring before the first day 
of January, I860, inhere there shall be 

Descent how to ho a total failure of heirs of tli s purchaser, 
fcraceti ' or where any immoveable property shall 

be descendible as if an ancestor had been the purchaser thereof, 
and there shall be a total failure of the heirs of such ancestor, 
then and in every such case the property shall descend, and the 
descent shall thenceforth be traced from the person last entitled 
to the property as if ho had been the purchase? thereof. This 
section shall be read as part of Act No. XXX of 1839 (for the 
amendment of the Law of Inheritance). 

22 & 23 Viet., c, 35. a. ID. 

Assignment of Moveables and Twins for Years. 

XXX. Any person shall have power to assign moveable pro¬ 

perty now by law assignable, terms for 

Assignment to self j mrs 0 f immoveable property, and estates 

by degit, directly to himself and another 
person or other persons or corporation, by the like means us 
lie might assign the same to another. 

22 k 23 Viet., o. 235, 8.21. 

At caramon law, a man could nob assign personalty to himself and 
another, a rule which oooaeioood*inconvenience in the transfer of fcrud.t- 
property. Bv this section the continuing and retiriog trustees can 
assign directly to the con tinning and new trustees Bee p. 327, a* 
to appointment of new trustees. 

Purchasers. 

XXXI. The bond fide payment to, and the receipt of, any 

person to whom any purchase or mortgage- 

Not to be bound to Q]0 nev shall be payable upon any express 

^pur^VZVey,*£ °, r im P lip<i lr,ls . t s!l: ; l! discharge 

the person paying the same from seeing to 
the application thereof, or being answerable for the misappli¬ 
cation thereof. 

23 Viet., e, BM.23. 

Bee Lew in. 7 th Ed., pp. m 270, 409,120, & 425 ; Shelf. B, P., 8th 
Ed, 488 ; and ante, pp, 171,228. 


Investment of Trust-Funds. 


XXXII, 'Trustees 

On what securities 
trust-ftmdfl may be in¬ 
vested. 


having trust-money in their hands, which 
it is their duty to invest at interest, shall 
be at liberty, at their discretion, to invest 
the same in any Government securities, 
and such trustees shall also be at liberty, 
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at their discretion* to call in any trust-funds invested in liny 
other securities than as aforesaid, and to invest the same on any 
such securities as aforesaid, and also from time to time, at their 
discretion, to vary any such investments as aforesaid for others 
of the Same nature: Provided always, that no such original 
m vestment as aforesaid, and no such change of investment as 
aforesaid^ shall be mmie where there is a person under no dis¬ 
ability entitled in possession to receive the income of the trust,- 
ftind for his life, or for a fcerm of jears cloterminable \v 1th i 11 s 
life, or for any greater estate, without the consent in writing of 
such person, 

%\ k 21 Viet., c* Uo, s. 25* See ante, pp* 161, 226. Partially repealed, 
ant<! } pi 413, 

Trustees end Executors* 

XXXXII* In all cases where any property is held by 
trustees 1 in trust for a minor, either ab¬ 
solutely or contingently on his attaining 
majority, or on the occurrence of any 
event previously to his attaining majority, 
it si tali be lawful for such trustees, at 
their sole discretion, to pay to the guardians (if any) of such 
minor, or otherwise to apply for or towards the maintenance or 
education of such minor, the whole or any part of the income 
to which such minor may be entitled in respect of such property, 
whether there bo any other fund applicable to the sains purpose, 
or any other person hound by law to provide such maintenance 
or education or not ; and such trustees shall accumulate all the 
residue of such income by . ay of eompotifld interest, by invent¬ 
ing the same and the resulting iifcome thereof from thin to 
time in proper securities, for the benefit of the person who shall 
ultimately become on titled to the property from which such 
accumulations shall have arisen ; Provided always, that h shall 
he lawful for such trustees at any time, if it shall appear to 
them expedient, to apply the whole or any parted such jujciuim- 
lath ns as if the same were part of the income arising in the 
then current year* 

23 k 24 Viet, a 145, s, 26* Bee ante, p. 227* Partially repealed, 
ante, p, 413* 

XXXIV* 


Trustees may apply 
income of property of 
minors. &c*> for their 
maintenance. 


Whenever any trustee, either original or sub¬ 
stituted, and whether appointed by any 
High Court or otherwise, shall die* or be 
six months absent from British India, or 
desire to be discharged from, or refuse, 
or become unfit or incapable to act in the trusts or powers in him 
reposed, before the same shall have been fully discharged aud 


Provisions for np- 
pomfcuent of new 
trustees, on death, &C. 
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performed, it shall lawful for tlie person- or persons nominated 
fo r t L a t pur po so b y th c d eed * v ill, or o th er instriri r r m t e r e at in g 
the trust (if nay), or it there bo no such person, or uo such 
person able and willing to act, then for the surviving or eon- 
tin uing trustees or trustee for the time being* or the acting 
executors or executor, or administrators or administrator of the 
last surviving and continuing trustee, or for the retiring 
trustees If they shall all retire simultaneously, or for the last 
retiring trustee, or whore there are two or more classes of 
tniBtechi of the instrument creating the trust, thou for the sur¬ 
viving or con tinning trustees or trustee of the class in which 
any such vacancy or disqualification shall occur {and for this 
purpose any refusing or retiring trustee shall, if willing fcn act 
in the execution of the power, be considered a continuing 
trustee) by writing to appoint any other person or persons to 
bo a trustee or trustees in the place of the trustee or trustees 
so dying, or being absent from British India, or desiring to 
be discharged, or refusing or becoming unfit or incapable to act 
as aforesaid So often as any now trustee or trustees shall be 
e» appointed m aforesaid, all the tnist property (if any) which 
for the time being shall ba vested m the surviving or continuing 
trustees or trustee, or in the heirs, executors, or administrators 
of any trustee, shall with all convenient speed be conveyed and 
trauspirred, so that the same may be legally anti effectually 
vested in such new trustee or trustees, either solely or jointly 
with the surviving or continuing trustees or trustee, ns the 
case may require* Every new trustee to he appointed as 
aforesaid, as well before as after such conveyance or transfer as 
aforesaid, and also every trustee appointed by any High Court 
either before or after the passing of this Act, shall ham the 
same powers, authorities, and discretions, and sh 11 m all respects 
act as if he had been originally nominated a trustee by the 
deed, will, or other instrument (if any) creating the trust. The 
Official Trustee may, with his consent and by the order of the 
High Court, be appointed under this section in any case in which 
only one trustee is to- bo appointed, and such trustee is lo be 
tho sole trustee, 

23 & 21 Viet*, c. 145,e. 72. Sco ante, p. 333. Partially repealed, ante, 

p. m. 

This section does not take away tile jurisdiction of the Court to in- 
crease the original number of trustees— Viscountess J)' Adhwnar v# 
Bertrand, M Beav., 1 % 

41 Where an in*trainee.t contains an express power to appoints new 
trustees iu more restricted terms than the statutory powers, it aoeiiM 
doubtful whether the latter ia excluded .—lie Jap/ma, 16 W. it. (Mug.). 
372. Where a will contained an express power exexci.sable by the 
surviving or continuing trustees, and. nil the trustees having died, 
an application was made to the Court to appoint new tn ...-toes. MALI.nm, 
V, 0., made the order, although it was opposed, on the ground that, under 
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this section, the executor of the surviving trustee was competent to 
mike the appointment— Ibid. But where a deed of separation contained 
an express power, and, cno of the trustees hairing died, the hnebahd 
applied that a trustee, whom ho had himself elected,should be appointed 
by the Court, Cord RomIllv dismissed the petition with costs, on the 
ground that, by this aectioi), the power wm conferred on the sur¬ 
viving trustee,—/to Soulhj, 21 W* R, (Eng.). 25fi* See Shelf. R. I\. 
Sth Ed*, 740, J 

XXXV, TJie power of appointing new trustees herein- 

Appointment of new !u ^ ore contained may be exercised in 
trustee in place of cases where a trustee nominated in a 
trustee predeceasing will has died in the life time of the 
te9tator - testator. 

23 k 24 Yiefc*, c, 145, s. 28* Partially repealed, ante, p, 443. 


XXXVX, The receipts of any trustees or trustee for any 
m . , , . money payable to them or him by 

be diftthaigesJ 1 reason, or m the exercise, of any trusts 

or powers reposed or vested in them or 
him, shall be sufficient discharges for the money therein ex¬ 
pressed to he received, amt shall effectually exonerate the 
persona paying such money from seeing to the application 
thereof, or from being answerable for any loss or misapplication 
thereof. 


23 k 24 A let, e* 145, s, 29* See ante, p. 229. Partially repealed, 
ante, p, 443* 


XXXVII, Every deed, will* or other instrument creating 
a trust, either expressly or by implied- 
Every trust-m&tru- tion, shall, without prejudice to the 
“S i^TAhe ° lauses , actnally _ oonUhad therein, b, 
indemnity end rtum- Clflcmea to con turn a clause m the words 
bureemeut of the trus- or to the effect following,—that is to say, 
tecs* “ that the trustees or trustee for the 

time being of the said deed, will, or other 
instrument, shall he respectively chargeable only for such 
moneys, stocks, funds, and securities as they shall respectively 
actually receive, notwithstanding their respectively signing any 
receipt for the sake of conformity, ami shall bo answerable 
run! accountable only for their own nets, receipts, neglects, or 
defaults, and not for those of each other, nor for any banker, 
broker, or other person with whom any trust-moneys or 
securities may be deposited, nor for the insufficiency or 
deficiency of any stocks, funds, or securities, nor for any 
other loss, unless the same shall happen through their own 
wilful default respectively ; ami also that it shall be lawful 
for the trustees or trustee for the time being of the said 
deed, will, or other instrument, to reimburse tliemaolyes-or 


A.CT XXVIII OF 1866. 

himself, or pay or discharge out of the trust-premises all 
expenses incurred in or about the execution of the trusts 
or powers of the said deed, will, or other instrument. 

22 Jc 23 Viot,, o. 83, s, 81. See ante, p. 210. Partially repealed, 
p* 443, 

XXXTIIX It shall ba lawful for arty executors to pay any 
debts or claims upon any evidence that 

Executors m^y com* in ay think sufficient, and to accept 

pound. fee. composition, or any security for any 

debts due to the deceased, and to allow any time for payment of 
any such debts as they shall think fit, and algo to compromise, 
compound, or submit to arbitration all debts, accounts, claims, and 
things whatsoever relating to the estate of the deceased, and 
for any of the purposes aforesaid to enter into, giro, and exe¬ 
cute such agreements, instrument of composition, releases, and 
other things us they shall think expedient, without being res¬ 
ponsible for any loss to be occasioned thereby. 

23 & 24 Viet., c. 143, S. 30, Boo anto t p. 222, 



Trustee, fee*, making 
payment under power- 
of-attorney, not to he 
liaht? by reason of 
death of party giving 
such power, 


XXXIX. No trustee, executor, or administrator making any 
payment, or doing any act bond fide under 
or in pursuance of any power-of«aitomey, 
shall be liable for the money so paid, or 
the act so done, by reason that the person 
who gave the power-o f-attorney was dead 
at the time of such payment or act, or 
had done some act to avoid the power : Provided that the fact 
of the death, or of the doing of such act as lust aforesaid;* at the 
time of such payment or act bona jldc done aa aforesaid by such 
trustee, executor, or administrator, was not known to him : Pro¬ 
vided always* that nothing herein contained shall in any manner 
affect or prejudice the right of any person entitled to tho money 
against the person to whom such payment shall have been made, 
but that such person so entitled shall have the same remedy 
against such person to whom such payment shall be made, as ho 
would have had against the trustee, executor, or administrator, 
if the money had not been paid away under such power-of-attor- 
ncy. 


22 fe m Viet , c. s. 2G. 

At common law, an act done under n roWer-of-attorney after the death 
of the grantor is void, as the power is revoked by the death*— -Watson v. 
King, 4 Camp., 272, But in equity,such ajbt valid if done ftontl fulc 7 
abd without notice of tho deal h,—J2mIey v« Collett } 18 Boar., 179. 

Boo dntc } p. 208. 
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Aft to liability of exe¬ 
cutor or ml mi nM rotor 
in respect of rents, cove¬ 
nants, or agreement*. 


XL. Where an executor or administrator liable as such to 
the refits* covenants* or agreements con¬ 
tained in any lease or agreement ibr a 
lease granted or assigned* whether before 
or after the passing of this Act, to the 
testator or intestate whose estate is being 
administered, shall have satisfied all such liabilities under the 
said lease or agreement for a lease as may have accrued due, ami 
been claimed up to the time of the assignment hereinafter men¬ 
tioned, and shall have set apart a sufficient fund to answer any 
fixture claim that may be made in respect of any fixed and ascer¬ 
tained mm coven anted or agreed by the lessee, to be laid out on 
the property demised 6v agreed to bo demised, although tlio 
period for laying out the same may not have arrived, and shall 
have assigned the lease or agreement for a lease to the pur¬ 
chaser thereof, bo shall be at liberty to distribute the residuary 
estate of the deceased to and amongst the parties entitled thereto 
respectively without appropriating any part, or aFiv further part 
{as the case iuhy bo), of the estate of the deceased to meet any 
future liability under the said lease or agreement for a lease. 
The executor or administrator so distributing the residuary estate 
shall not, after having assigned the said lease or agreement for a 
lease, and having, where necessary, set apart such sufficient fund 
as aforesaid, be personally liable in respect of miy subsequent 
claim under the said lease or agreement for a lease. Nothing 
herein contained shall prejudice the right of the lessor or those 
claiming under him to follow the assets of the deceased into the 
hands of the person or persons to or amongst whom the said 
assets may have been distributed. 

22 & 23 Viet., r. 35, b. 27. 

This section protect an executor though h-3 hm not applied to the 
Court. Tr. Is retrosjpecr-ive ,—Smith v. Smith, I Ur. and Bru,, 384 j AV Gr£m t 
2 De.G. F and J* F 121. 

XLL In like manner, whore an executor or administrator 
liable as such to the rent, covenants, or 
agreements contained in any conveyance on 
chief rent or rent-charge (whether any such 
rent be by limitation of use, grant, or 
reservation), or agreement for such con¬ 
veyance, granted or assigned to* or made and entered into with, the 
testator or intestate whose estate is being administered, shall have 
satisfied all such liabilities under the said conveyance or agree¬ 
ment for a conveyance, as may have accrued due and been claimed 
up to the time of the conveyance hereinafter mentioned, and shall 
have set apart a sufficient fund to answer any future claim that may 
be made hi respect of any fixed and ascertained sum covenanted 
or agreed by the grantee, to be laid out cm the property conveyed 
or agreed to be conveyed, although the period for laying out the 


As to liability of exe* 
outor, &o., in respect of 
rents, \Vc. t in eorvey- 
aucie on rent-charge. 
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same may not have arrived, and sir all have conveyed such pro¬ 
perty, or assigned the said agreement for such conveyance as 
aforesaid, to a purchaser thereof, ho shall bo at liberty to distri¬ 
bute the residuary estate of the deceased to and amongst the 
parties entitled thereto, respectively, without appropriating 
any part or any further part (as the case may be) of such estate 
to meet any future liability under the said conveyance or agree¬ 
ment for a conveyance. The executor or administrator so distri¬ 
buting the residuary estate shall not, r.ffcer having made or executed 
such conveyance or assignment, and having, where necessary, set 
apart such sufficient fund as aforesaid, be personally liable in respect 
of any subsequent claim under the said conveyance or agreement 
for conveyance Nothing herein contained shall prejudice the 
right of the grantor, or those claiming under lilm, to follow the 
assets of the deceased into the hands of the person or persons 
to or among whom the said assets may have been distributed, 

22 Sl m Viet, c. 35, s. 28. 


X L11. Where a u exec utor or ad ra in istra tor sh al 1 h ave g \ ven 
such or the like notices as, in the opinion 
As to distribution of of the Court in which such executor or 
the assets of testator administrator Is sought to be charged 

given by executor and ?' 0lM S lv ‘ m by the High Court 

administrator. in an administration-suit for creditors and 

others to send in to the executor or ad¬ 
ministrator their claim* against the estate of the testator or 
intestate, such executor or administrator shall, at the expiration 
of the time named in the said notices, or ■ the last of the said 
notices, for sending in swell claims, he at liberty to distribute the 
assets of the testator or intestate, or any part thereof, amongst 
the? parties entitled thereto, having regard to the claims of which 
such executor or administrator has then notice, ami shall not be 
liable for the assets, or any part thereof, so distributed to any 
person of whose claim such executor or administrator shall not 
have had notice at the time of distribution of the said assets or 
a part thereof, as the case may bo, Nothing in the present Act 
contained shall prejudice the right of any creditor or claimant to 
follow the assets, or any part thereof, into the hands of the 
person or persons who may have received the same respectively. 

22 k 23 Viet,, c. 35 p s. 29. 


XLIIL 


Trustee, executor, 
ko. % may apply by peti¬ 
tion to Judge of High 
Co mi, for opinion t ad¬ 
vice. fcc., in manage¬ 
ment* &c.. of trusts-pro¬ 
perty. 


Any trustee, executor, or administrator shall be at 
liberty, without the institution of a suit, 
to apply by petition to any Judge of the 
High Court for the opinion, advice, or 
direction of such Judge on any question 
respecting the management or administra¬ 
tion of the trust-property or the assets of 
any testator or intestate. Such applica- 
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lion tliall be served upon, or tha hearing thereof shall bo attend¬ 
ed by, all persons in teres ted in such application* or Inch of them 
m the said Judge shall think expedient. The trustee executor, 
Or admmt$$ufcor acting upon the opinion, advice, or direction 
given by ike said Judge shall be deemed, so far as regards his 
own responsibility* to have discharged his duty as such trustee, 
executor, or administrator in the sulject-malter of the said 
application ; Provided, nevertheless, that this Act shall not extend 
to indemnify any trustee, executor, or administrator in respect 
of any net done'in accordance with -such opinion, advice, or direc¬ 
tion as aforesaid, if such trustee, executor, or adminUtrator 
shall Imve been guilty of any fraud or wilful concealment, or 
misrepresentation in obtaining such opinion, advice, or direction i 
and the costs of such application as aforesaid shall bo in the 
discretion of the Judge to whom the said application shall be 
made; 

22 Sc Tick, c, 35, s- 30. Sec ante,?. 21S. 

General Provisions. 

XLIV, For the purpose of this Act, a person hull be deemed 
to be entitled to the possession or to the 

Tenants 1 -for-life, too., receipt of the rents and income of im- 
muy ^xecutp powers, J110V cable or moveable property, although 
SS«b 6? W Ilis es * ate 5a:i y be <****** m ; inesteibered, 

either by himself or by any former owner, 
or otherwise, however, to any extent ; but the estates or interests 
of tho parties entitled to any such charge or incumbrance shall 
tibt be affected by the acts of the person entitled to the posses¬ 
sion or to the receipt of the rents and income as aforesaid, unless 
they shall concur therein, 

10 & 20 Viet, e, 120, s, 41, 

XLY. The provisions contained in this Act shall, except 
as hereinbefore otherwise provided, extend 

Operation of Act only to persons entitled or acting under 
a deed, will, codicil or other instrument executed after this Act 
conies into operation, or under a will or codicil confirmed or 
revived by a codicil executed after that date, and only to pro¬ 
perty in British India and to cases to which English law is 
applicable. 

23 &34 Vick, c. 145, 0 . 34. 

XLVI; This Act may be called * f The 
Trustee a* and Mortgagees’ Powers Act, 
1866 .” 


Short title. 




ACT I OF 1680. 

RELIGIOUS SOCIETIES ACT, 


Act 1 of 1880. 

An A el to confer certain powers on Religious Societies. 
WruiKKAS it is expedient to simplify the manner m which eer- 
tain bodies of persons associated for the 
Preamble, purpose of maintaining religious worship 

may hold property acquired for such purpose, and to provide for 
the dissolution of such bodies and the adjustment of their affairs 
smd the deeisioii of certain questions relating to such bodies: 
It h hereby enacted as follows : — 

«! f fifl(a 1 , This Act may be called u The Eeli- 

Shorttitlu ^ Societies 1880” 

Commencement. it shall conic into force atones; and 

Local extent. shall extend to the whole of British India ; 

hut nothing herein contained shall apply to any Hindus, fthilisun- 
jnadans or Buddhists; or to any persons to whom the Govern or- 
General in Council may, from time to time, by notification in the 
Gazette °f Ad*®* exclude from the operation of this Act. 

2, When any body of persons associated for the purpose 

of maintaining religions worship la as 
Appointment of new acquired, or hereafter shall acquire, any 

“vL^ded for* F'>perty, ami su^ property baa been, or 
hereafter shall be, vested m trustees m 
trust for such body, and it becomes necessary to appoint a new 
tnisteo in the place of, or in addition to, any such trustee or any 
trustee appointed in the maimer hereinafter prescribed, and no 
manner of appointing such new trustee is prescribed by any 
instrument by which such property was so vested or by which the 
trusts on which it is held have been declared, or such new trustee 
cannot for any reason bo appointed in the manner so prescribed, 
such new trustee may be appointed in such manner as may be 
agreed upon by such body, or by a majority of not less than two- 
thirds of the members of such body actually present at the meet¬ 
ing at which the appointment is made, 

3, Every appointment of new trustees under section 2 
shall be made to appear by some memo¬ 
randum under the hand of the chairman 
for the time being of the meeting at 
which such appointment is made. Such 
memorandum shall be in the form set 
forth in the schedule hereto annexed, or 

as near thereto sm circumstances allow, shall bo executed and 
attested by two or more credible witnesses m the presence of such 
meeting, and shall be deemed to bo a document of which the 
registration is required by the Indian Registration Act of lb77, 
section 17. 


Appointment under 
r&tooh 2 to be retard¬ 
ed in a memorandum 
under the band of &hc 
chairman of the meet¬ 
ing. 
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4* When any new trustees bay© been appointed, whether in 
the manner prescribed by any such instru- 

i'l'operty tro tc m meri ^ aforesaid or in the maim or here¬ 
inbefore provided, the property subject to 
the trust shall forthwith, notwithstanding anything contained 
in any such instrument, become vested, without any conveyance 
or other assurance, in such new trustees and the old continuing 
trustees jointly, or, if there are no old continuing trustees, in 
such new trustees wholly* upon the *same trusts and with and .mb- 
jeefc to the same powers and provisions, as it was vested in the 
old trustees. 

5. Nothing herein contained shall be deemed to invalidate 
any appointment of new trustees, or any 

Saving of existing conveyance of any property, which may 

H££Sr B “ 1 ‘ 3iereafter made 08 Lecetofore ivas b y 

law required, 

fh Any number not less than three-fifths of the members of 

Provision* for disso- « uch *»dj M aforwiid may, at any 

lntion of societies and meeting convened for the purpose, deter- 
aljustaftEi of theii mine that such body shall be dissolved, 
affairs, and thereupon it shall be dissolved forth-’ 

with* or at the time then agreed upon ; and all necessary step.'? 
shall bo taken for the disposal and settlement of the property of 
such body, its claims and liabilities according to the rules oi 
such body applicable thereto, If any, and if not, then as such 
body at such meeting may determine. 

Provided that, in the event of any dispute arising among tb© 
members of such body, the adjustment of its affairs shall be 
referred to the principal Court of original civil jurisdiction of 
the district in which the chief building of such body is situate j 
and the Court shall make such order in the matter as It deems fit 

7, If upon the dissolution of any such body there remains, 

after the satisfaction of all its debts itnd 

Ppon a dissolution no liabilities, any property whatsoever, the 
member to receive pro- ^ ^ ]J0t ^ pflid to or districted 

among the members of such body or any of 
them, but shall be given to some other body of persons associates 
for the purpose of maintaining religious worship or soma other 
religious or charitable purpose to be determined by the votes of 
not less than three-fifths of the members present at a meeting con ¬ 
vened in this behalf, or in default thereof by such Court as last 
aforesaid. 

8. Nothing in sections 0 and 7 shall be deemed to affect 

any provision contained ir any instrument 

Saving of certain f or the dissolution of such body, or for 
inonta ° nS ° f mstm * the payment or distribution of such pro¬ 
perty* 


ACT I OF 1880 , 

9, When any question arises, either in connection with the 
matters hereinbefore referred to, or other- 

aSSfeSK* ^ i3i ’- as to a,, y v** m h . a meni - 

her of any such body as aforesaid, or as 
to the validity of ary appointment under this Act, any person 
interested in such question may apply by petition to the High 
Court for its opinion on each question* A copy of such petition 
shall be served upon, and the hearing thereof may be attended 
by, such oilier person interested in the question as the Court 
thinks fit. 

Any opinion given by the Court on an application under this 
section shall be deemed to have the force of a declaratory decree. 

The costs of every application under this section shall be in 
the discretion of the Court* 


THE SCHEDULE* 


(See section 8,) 

Memorandum of the appointment of new trustees of the (des¬ 
cribe the churchy chapel or other buildings and propt.'tu) situate 
at a meeting duly convened and held for 
that purpose (in the vestry oj the said ) on the 

day of IS ji. if*, 

of Chairman* 

Names and descriptions of all the trustees oa the constitution 
or last appointment of trustees made the day of 

{here insert the same). 

Names and descriptions of all the trustees; in whom the said 
(chapel and property) now become legally vested* 

First —Old continuing trustees ;— 

(here insert the same). 

Second ,—New trustees now chosen and appointed :— 

[here insert the same). 


Dated this day of 

Signed by the said A* B, t as Chair¬ 
man of the said Meeting, at and in 
the presence of the said Meeting, on 
the day and year aforesaid, in the' 
presence of 

a i). 

E> F 


18 


A * IL 


Chairman of the 

said Meeting, 
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THE INDIAN TRUSTS ACT. 


Local extent. 


Act II of 1882. 

An Act to define and amend the lavj relating to Private Tracts and 

Trustees, 

Whereas it k expedient to define and amend the law relating 

^ t<i private trusts anil trustees; It h liero 

by en ante a ns fol 1 gw s:— 

CHAPTER I 

FttlSUHlHABY, 

1. Tfiis Act may be called u The Indian Trusts Act, 1882 ” : 

Bbort title and it shall come into force ou the first 

Commencement, day of March, 1882, 

It extends in the first instance to the territories respectively 
administered by the Governor of Madras 
in Council, the Lieutenant-Governors of 
the XorthAVesfc Provinces and the Punjab, the Chief Com- 
mission of Oudh f the Central Provinces, Ooorg and Assam ; 
and the Local Government may from time to time, by notification 
in the official Gazette, extend it to any other part of British 
India. But nothing herein contained affects the rules of Mu- 

^ , ham mad an law as to waqf (a), or the 

mutual relations of the members of an 
undivided family as determined by any customary or personal 
law (b) ? or applies to public or private religions or charitable 
endowments (c) t or to trusts to distribute prizes taken in war 
among the captors (d); and nothing in the second chapter of 
this Act applies to trusts created before the said day, 

fa) Ante, p 3Sa 

fb) Ae to waste by Hindu widow, eco antt.\ p H5 f and as to liability 
of kftrta to account, see p, I5S ; &s to purchaser from manager of a joint 
Hindu family, p, 3Gfb 

(c) See p, 

(d) See p- 12L 

2, Tins Statute and Acts mentioned in the schedule hereto 

„ , » , annexed shall, to the extent mentioned in 

epea q-. emicirfneii 4* the said schedule, be repealed in the 

territories to which this Act for the time being extends, 

Z, A ( trust' k an obligation annexed to the ownership of 
Interpretation-clause, property, and arising out of a confidence 
reposed in and accepted by the owner 
or declared and accepted by him, for the 
benefit of another 7 or of another and the owner (a): 



ACT II OF 1882. 


* trustee T : 


the person who reposes or declares the confidence is culled the 

1 author of the trust ’: ‘ ant1 ' 01 ' of t!la ’ : {i "' t* 1-8 ™ who (ic- 

cepts tli o confidence is ealled the 4 triistee ? : 
the person for whose benefit the confidence 
c beneficiary * r ^ accepted is called the c beneficiary *: 

the subject-matter of the trust is called 
tru^t-property ; < trust-property f or 1 trust-money J : * the 

beneficial interest’ or interest’ of the beneficiary is his right 
against the trustee ns owner of the trust-property ; mid the in* 
Strum cut, if any, by which the trust is 
* instrument of trust 1 : declared is called the f Instrument of trust 1 : 
a breach of any duty imposed on a trustee, as such, by any 
law for the time being in force, is called 
a ‘ breach of trust 1 : 

unless there be something repugnant in the 
Subject or context, 4 registered 1 means 
registered under the law for the registra¬ 
tion of documents for the time being in force : a person is said 
to 1 1 avo : notice * of a fact either whon h p 
actually knows that fact or when, but for 
wilful abstention from inquiry or gross negligence, he would have 
known it, or when information of the fact is given to or obtained by 
liis agent, under the circumstances mentioned in the Indian Con- 

. i^i tract Act, 1872, section 229 (b) ; and all 

Expression ts defined . it * \ V r i ■ 

In Act IX of 1872 expressions used herein ana denned m 

the Indian Contract Act, 1872, shall he 
doomed to have the meanings respectively attributed to them by 
that Act. 


1 broach of trust *: 
and in this Act, 
4 registered 1 : 


1 notice/ 


a) See p, 1C. 
h) See p. 270. 


CHAPTER IL 

Op the On eat to if op Tuusth. 

4. A trust may be created for any lawful purpose. Tire pnr- 

T pose of a trust is lawful unless it is (a) 

w u purpose. forbidden by law, or (#) is of such a 

nature that, if permitted, it would defeat the provisions of any 
law, or {c) is fraudulent, or (d) involves or implies injury to 
the person or property of another, or (t) the Court regards it as 
humoral or opposed to public policy. 

Every trust of which the purpose is unlawful is void. And 
where a trust is created for two purposes, of which one is lawful 
ami the other unlawful, and the two purposes cannot be separated, 
the whole trust is void, 

59 
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l£icphnatim r ~-~h\ this Election, the expression * law * includes, 
^vhcre the trust- property Is immoveable and situate in 1% foreign 
country, the law of such country. 

llhf strati our 

(a.) A conveys property to B in trust to apply the profits to the nur¬ 
ture of female foundlings to bo trained up as prostitutes. The trust is 
void. 

($.) A bequeaths property to B hi trust; to employ it in carrying on a 
rmuggHUtg business, and out ef the profits thereof to support A V chil¬ 
dren, The trust, is void. 

(p 4 ) A y while in insolvent circumstances, transfers property to B in 
trust for 1 during his life.iwid after his death for B. A is declared an 
insolvent. The trust for A is invalid as. against liis creditors. 

See Leet, L pp. It! — 50. 


5. 

Trust of immoveable 
property* 


No trust in relation to immoveable property is valid unless 
declared by a non-testamentary instrument 
in writing signed by the author of the 
trust or the trustee and registered, or by 
the will of the author of the trust or of the trustee. 

No trust in relation to moveable property is valid unless de¬ 
clared as aforesaid, or unless the ownership 
of the property is transferred to the 
trustee. 

These mica do not apply where they would operate so as to 
effectuate a fraud. 


Trust of 

property. 


moveable 


Sue Lect. II, p. oL 


6. 


Subject to the provisions of section five, a trust is created 
when the author of the trust indicates with 

Creation of trust?. reasonable certainty by any words <>r acts 
(tf) an intention on. his part to create thereby a trusty h) the 
purpose of the trust, (c) the beneficiary, and (d) the trust-pro¬ 
perty, and {unless the trust is declared by will or the author of 
the trust h himself to be the trustee) transfers the trust-property 
to the trustee, 

JtZvxtratien#* 

(a ,) A bequeaths certain property to 11 " having the fullest confidence 
that ho will dispose of it for the benefit of €• This creates a mat so 
far as regards A and C. 

(£.) A bequeaths certain property to B } u hoping he will continue it m 
the family;' This does not oreftte a trust, as the beneficiary is not indi¬ 
cated with reasonable certainty, 

(t\) A bequeaths certain property to tf. requesting him to distribute it 
amongst tHieh members of C*i family as B should tpjhlc rn^dasemsig. 
This does not create a trust, for the benefksi ad cm are uot indicated with 
r e aso nabl e oertitiu fcy, 

(A) A bequeaths certain property to 1?. desiring Him to divide the hulk 
of it among / children. This does not create a trust* fot tlte tmstrpro- 
perty w not Indicated with sufficient certainty. * 





(*.} A be<J*eabhs a shop and stock-in-trade to on condftiou that ho 
p;ij' .4 ! #dflbta and a hgney to 6. Tlu^ ia a condition, not a trust for . 1 & 
creditors and C* 

A to implied trusts, zm Leot. Ill, aud %s to ben ami transactions and 
constructive trusts, Lecfc* IV. 


l\ifo may create 7 ^ trust may be created— 

trusts. 

(a) by every person competent to contract, and, 

(£) vTitli the permission of a principal Civil Court at original 
jurisdiction, by or on behalf of a minor; 

but subject in each case to the law for the time being in force 
as to the circumstances and extent in and to which the author of 
the trust may dispose of the trust-property. 

See p, 124. 

8. The subject-matter of a trust must 
Subject 01 truefi. ^ property transferable to the beneficiary. 

Itmust not be a merely beneficial interest under a subsisting 
trust, 


See p, 25, 

Who may be bench- 9 - Efery person capable of bold mg 
clary. property may he a beneficiary. 


A proposed beneficiary may renounce his interest under the 
trust by disclaimer addressed to the trustee. 
Disclaimer by bencih or ^ string up, with notice of the trust, 
iar ^‘ a claim inconsistent therewith. 

Bee \\ 127. 

. 10. Every person capable of holding property may be a trus¬ 

tee : but where the trust involves the 
W he may be trustee, exercise of discretion f ho cannot execute 

it unless ho is competent to contract (a). 

Xo on< bound to ao* one bound to accept a trust (b), 

cept trust. A 

A trust- is accepted by any words or acts 
Acceptance of truftt, of the trustee indicating with reasonable 
certainty such acceptance (c). 

Instead of accepting a trust, the intended trustee may, within 
j a reasonable period, disclaim it, and such 

Disclaimer of trugfe, disclaimer shrill present the trust-property 
from vesting in him. 

A disclaimer by one of two or more co-trustees vests the trust- 
property iu the other or others, and makes him or them sole 
trustee or trustees from the date of the creation of the trust (d j. 
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JlZwttratUw. 

f(j.) A bequeaths err bain property to B and C, his executors, m trustees 
for JJ. B &nd C prove A's will. This i* in itself an acceptance of t$& 
trust, and /i arid C hold the property in trust for />. 

{b.) A transfer** certain property to li in trust to soil It and to pay out 
of the proceeds A * debts. fi accepts the trust; and sells the property 
So far os regard S B t a trust; of the pvoceBtia fc created for _t\ oredi tors, 
(c.) I bequeaths a lakh of rupees to B upon certain trusts, and appoints 
him his executor, ft severs the kkh from the general assets and appro¬ 
priates it to the specific purpose. This is mi acceptance cl the trust, 

(a) Beep, 127, 

(to) Bee p. 132. 

(o) See p, 120, 

(d) See p 1 112. 


CHAPTER III, 

Of tiie Duties anu Liabilities of Tkustebs, 

XI. llie trustee k bonnd to fulfil the purpose of the trust, 
and to obey the directions of the author 

Trustee to execute 0 f the driven at the time of its crea¬ 
tion, except as modified by the consent of 
all the beneficiaries being competent to contract. 

Where tire beneficiary is incompetent to contract, his consent 
may, for the purposes of this section, - be given by a principal Civil 
Court of original jurisdiction, 

Nothing in this section shall be deemed to require a trustee to 
obey any direction when to do m Would be impracticable, illegal 
or manifestly injurious to the beneficiaries. 

Explanation .—IJnlesfc a contrary intention be expressed, the 
purpose of a trust for the payment of debts shall be deemed to 
bn (a) to pay only the debts of the author of the trnst existing’ 
and recoverable at the date of the iustmuKmfc of trust, or, when 
such Instrument is a will, at the date of his death; and (4) in the 
case of debts not bearing interest to make such payment without 
in terest. 

JIUnt rat ions, 

(it.) A, il trustees, is simply authorized to firII cqrfcam land by public 
auction, Ho cannot sell the land hy private contract. 

(j) t ) A, a trustee of certain laud for X, Y and X h authorized to Bell 
toe land to B for a specified sum, X, Tand Z\ being- competent to con¬ 
tract, consent that A may sell the land bo C for a less sum. A. may sell 
the 1 an d ftOCor<3 m g 1 y - 

(tj.) A t a trustee tor B and her children, is directed by the anther of 
the trust to lend, on ft'* request, treat-property to If* husband, V % on 
toe security of bis bond. O becomes insolvent, and B teqiLeste A to make 
the loan, A may refuse to moke it. 


Sec p. J3S. 
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12, A trustee is bound to acquaint lifraself, as soon as possible, 
with the nature and circumstances of the 

Trustee to inform trust-proper tv ; to obtain, where necessary. 

trust-property. il transfer of the trust-property to himself; 

and (subject to the provisions of the in¬ 
strument of trust) to get In trust-moneys invested on insufficient 
or hazardous security, 

JUuatmtwnx, 

(a.) The trust-property is a debt outstanding on personal security. 
The instrument of brp»| gdvt>- the trustee no dwMffitiouary power to leave 
the debt so outstanding, The trusteed duty U to recover the debt with¬ 
out unnecessary delay, 

(A.) The trust-property i* iaoney in the hands of one of two co~ trusts os, 
No discretion ary power is given by the instrument of trust. The other 
co-trustee must not allow the former to retain the money for a longer 
period than the circumstances of the cape require 

Bee p. 130. 

IS, A trustee is bound to maintain and defend all such suits, 
and (subject to the provisions of the in- 
titlefe* iruBt.p4™t“ stniment of trust) to take sack other steps 
as, regard being had to the nature and 
amount or value of the trust-property, may be reasonably requi¬ 
site for the preservation of the trust-property and tlm assertion 
or protection of the title thereto, 

2 lln,st rati fin. 

The trust-property k immoveable property which has hen given 
to the author of the trust by an unregistered instrument. Subject to 
the provisions of the Indian Registration Act. 1ST7, the trusteed duty is 
to cause the instrument to be registered. 

See p, 137. 

Trustee not to set up 
title adverse to benefi¬ 
ciary. 

Sect p. loG, 


14. The trustee must not for himself 
or another set up or aid any title to the 
trust-property adverse to the interest of 
the beneficiary. 


25, 


from 


A trustee is bound to deal with the trust-property as care 
fully as a man of ordinary prudence would 
deal with such property if it were his 
own ; and, in ilie absence oi a contract 
to the contrary, a trustee so dealing is not responsible for the loss, 
destruction or deterioration of the trust-property. 


Cure required 
trustee, 


lUmtrdtiitw. 

(a.) ,1 T living in Calcutta, is a trustee for R. living in Bombay A 
remits trust-funds to 2J by bills drawn by a person of undoubted credit 
in River of the trustee an such, and payable at Bombay. The bills ore 
dishonoured, A is not bound to make good the loss, 
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(b.) A. a trustee of leasehold property, directs the tenrmt. to pay the rents 
on account ih the trust to u ba alt er* ft, then m credit. The rents are 
accordingly p Ad to B. and A heaves the money with ftonly HU wanted. 
Before the money is drawn out, B becomes insolvent. A, having had no 
reason to believe that ft wtw in insolvent droumefcauee^ is not bound to 
make good the loss* 

(f\) 1, a trustee of two debts for //. roleases one and compound* the 
0 1,her, in goo. 1 faith, ami reasonably believing that it h for H'» interest 
to do so. A is not bound to make good any loss caused thereby to i?, 

(tL) /L a trustee direct ed to suit the trust-property hy auction, sells 
the same, but does not advertise die s>ale and otherwise tails in reasonable 
dttigenen in inviting competition, A is hound to make good the loss 
caused thereby to the beneficiary, 

(f .) A , a trustee for ft, m execution of bk trust, sells the trust-pro* 
petty, bub from want of due diligence on his part fails to receive part of 
the ptutofoase- raoney. A is bound to make good the lo^ thereby caused 

f '(/} A, u trustee for B of a policy of insurance, has funds in bund for 
payment of the premiums A neglects to pay the premiums, and the 
polif:y if* consequently forfeited, A is bound to make good the loss to ft 
(#,) A bequeaths certain moneys to ft and C m trustees, ait l uuUiorhcs 
them jto continue trust-moneys upon the personal security of a certain 
firm in which A had himself invested thorn. A dies, and a change 
takes place in the firm. B and ( must not permit the moneys to remain 
upon the personal security of the new firm.. 

(4,) A r a trustee fox ft, allows the trust to be executed solely by Im 
co-trustee. C C misapplies the trust-property, A U personally gnawer- 
able for the loss resulting to ft* 

gee p* MO. 

1G, Where the trust is created for the benefit of several per¬ 
sona in succession, and the tnist-proporty 
Conversion of perish- 0 f a wft gting nature or a future or re- 
a ie propoi o- version ary interest* the trustee is bound, 

unless an intention to the contrary may be inferred from the 
instrument of trust, to convert the property into property of a 
permanent and immediately profitable character, 

Jlluift I'fli io . 

(ft) 1 bequeath a to B all his property in trust for V during > > life* 
imd on ilia death for D, and on ftV death for K. A'* proper consists 
tif three leasehold houses, and there is nothing la A's will to show 
that he intended the houses to be enjoyed in specie, ft should sell the 
bonnes, tend Invest the proceeds in ocoordu nee with section twenty, 

(M A hequeatha to ft bin three knsshold houses in Calcutta and all 
the furniture tlieTein in trust for 6 during hiR life, nnd on bis death 
for J) and on ftV death for & Here an luteution that the houses 
and furniture should ho enjoyed in specie &ppears dearly, and ft should 
not soli them, 

See p. MS, 

17, Where there are more benefictones than one, the trustee 
is bound to be imparting and must not 
Tmstuo to be iuipar- eX eCUte the trust for the advantage of 
tiyi - one at the expense of another. 
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Where the trustee h«is a discretionary power, nothing in this 
section sliatl bo deemed to authorize the Oourt to control 
tlm exercise reasonably and in good .'nitli of such discretion. 


lllmtmihn. 

,L a trustee for 7?, C n rtd D, ia eoipowared to choose several 

Rp^oifted modes of inventing the triist-pro]>erty. A. in faith 

chewm one of those modes The Court ’ ill not interfere, although 
the result of the choice may be to vary the relative rights of Jh 
C jjhI J)* 

See p. 152* 

IS* Where the trust is created for the benefit of several 
persons* i n succession, and one of them 

Trustee to prevent j 3 j u possession of the trust-property, if he 
waste. commits, or threatens to commit, any act 

which is destructive or permanently injurious thereto, the trustee 
is bound to take measures to prevent such act* 


See p. 142, 

19, A trustee is bound (a) to keep clear and accurate 

accounts of the trusts property, and (A) 
Account and Inform* at fl jj reas011 able tones, at the request of 
atitm - the beneficiary, to furnish him with full 

and accurate information as to the amount and state of the trust- 
property, 

bee p* 157. 

20 . Where the trust-property consists of money and cannot 

be applied immediately or at an early da to 
Investment of trust- to the purposes of the trust, the trustee 
money, j s bound (subject to any direction con¬ 

tained in the instrument of trust) to invest the money on the 
following securities, and on no others : — 

(a) in promissory notes, debentures* stock or other securities 
of the Government of India, or of the United Kingdom of 
Great Britain and Ireland ; 

{h) in bonds, debentures mid annuities charged by the 
imperial Parliament on the revenues of India ; 

(c) in stock or debentures of, or shares in, Kailway or 
other companies, the interest whereon shall have been guaranteed 
by the Secretary of State for India in Council; 

* (d) in debentures or other securities for money issued by^ 
or on behalf of, any municipal body under the authority of 
any Act of a Legislature established in British India ; 

(tfj <m a first mortgage of immoveable property situate in 
British India : Provided that the property is not a leasehold for a 
term of years and that the value of the propcity exceeds by one- 
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appdx. third, or, if consisting of buildings* exceeds hj oriedmlf, tire 
- mortgage-money j or 

( / ) oil any other security expressly authorized by the instru¬ 
ment of trust, or by any rule which the High Court may from 
time to time prescribe In this behalf. 

Provided that, where there Is a person competent to contract 
and entitled in possession to receive the income of the trust-pro¬ 
perty for ills life, or for any greater estate, no in vestment on any 
security mentioned or referred to In clauses (d) } (e) and (/) 
shall bo made without Ins consent in writing, 

Seep. JGO, and compare m. B and 32 of Act XVIII of 1866, ante. 
pp. 4 I0 f 458, 

2 b Nothing in section twenty shall apply to investments 
made before this Act comes into force ? 

Mortgage of land or shall be deemed to preclude rm In vest- 
pledged to Government , , l ■ 

under Act IXVI of meht on a mortgage of irnmoveable pro- 
1871. petty already pledged as security for an 

advance under the Laud Improvement Act, 
1871, or, in ease the trust-money does not exceed three thousand 

Deposit, in Govern- rupees, a deposit thereof in a Government 
meat Savings Bank. Savings Bank. 

22 , Where a trustee directed to sedl within a specified time 
extends Bueli time, the burden of prov- 

Salebytnisteej IX g, as between himself and the henefi- 
ftedtime. ciary, that the latter is not prejudiced by 

the extension Has upon the trustee, unless 
the extension has been authorised by a principal Civil Court of 
original jurisdiction. 

IHuxtratiim* 

A bequeaths property to B f directing him. with all convenient speed 
and within live years* to sell it* and apply the proceeds for the benefit of 
C. In the exercise of reasonable di-icretiou* It pcratpoima the ^ale fornix 
year«. The sale m not thereby rendered invalid, but (\ alleging that 
he has been injured by fclie postponement, institutes a suit against B to 
obtain compensation. In such duifc the burden of proving that 0 has 
not* been injured lies on 1L 

See p. 172. 

23* Where the trustee commits a breach of trust, he is liable 
lo make good the loss wldcli the trnst- 
ot^irosfc 1 ^ ^ breac3x property or the beneficiary has thereby 
sustained, unless the beneficiary 1ms by 
fraud induced the trustee to commit the breach, or the benefi¬ 
ciary, being competent to contract, has himself, without coercion 
or undue influence having been brought to bear on him. con¬ 
curred in the breach, or subsequently acquiesced therein, with 
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full kabwlcdge of the facts of the case and of his rights as apppx* 
against the trustee, 

A trustee committiug a, breach of trust is not liable to pay 
interest except in the following oases : — 

(a) where he has actually received interest: 

(wl\ H'e the breach consists in unreasonable delay in paying 
trust-money to the beneficiary : 

c) wher* the trustee ought to have received interest, hut has 
hot done so : 

{ d) where he tuay be fairly presumed to have received interest. 

Hu is liable* in east* (a), to account for the interest actually 
received, anti in eases (J), (c) and (d\ to account for simple 
interest at the rate of six per cent, per annum, unless the Court 
otherwise directs. 

(t) where the breach consists in failure to invest trust-money 
audio accumulate the interest or dividends thereon, he is liable 
to account for compound interest (with half-yearly rests) at the 
same rate: 

( f ) where the breach consists in the employment of trust- 
property or the proceeds thereof in trade or business, he Is liable 
to account, at the option of *he beneficiary, either for compound 
interest (with . balf-yearly rests) at the same rate, or lor the note 
profits made by such employment* 

Hindi rations.. 

(fO A trustee improperly leaves trust-property outstanding, and It is 
consequently lost ■ he is liable to make good the property lost, but he is 
not liable to pay interest thereon. 

(b ) A bequeaths u house to B i a trust to sell it and pay the proceeds 
to C. B neglects to sell the house for a great length of time, whereby 
the house is deteriorated*ud its market pride falls. M is answerable to 
C for the 1o: s. 

(o.) A trustee is guilty of unreasonable delay m Investing trust-money 
in acoortiauoe with section twenty, or in paying it to the beneficiary, 

The trustee is liable to pay Interest thereon for t;hu period of the delay. 

(<1) The duty of the trustee is bo invest trtprUlOJiey in any of the 
securities mentioned in section twenty, clause (it), (£), (a) or (d). In- 
stead of so doing, he retains the money in his hands, He is liable, at 
the option of tlie"beneficiary, bo be charged either with the amount of 
the principal money and interest, or with the amount of such securities 
as he might have purchased with the trust money when the investment 
should have been made, and the intermediate dividends and interest 
thereon. 

(i ) The instrument of trust directs the trustee to invest trust-money 
eithei in any of Such. semmU.es or on mortgage of immoveable property. 

The tiuitee does neither. Ho is liable for the principal money and 

Interest, 

(/ ) The instrument of trust directs the trustee to invest trust-mpney 
in any of such securities and to accumulate the dividends thereon. The 
trustee diardgar&s the direction. He is liable, as the option of the 
beneficiary, to be charged cither with the amount of the principal money 
and compound interest* or with the amount of such securities as be might 
have purchased with the trust-money when the investment should have 
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teen mad®, together with the urn omit of the acimmndafciou winch would 
have arisen tout a proper investment of the interact* divided*, 

iff ) Trim property invested in cme of the geerarities mentioned in 
action twenty, clause {», (b). (&) or (d). The trustee soils suck security 
for some purpose not authorized by the terns ol tho instrument of 
trust. He h liable, at the option of the beneSoinry either to icplfiee the 
security with the in termor] hoe divide ado and infc t rest thereon, or to 
account for the proceeds of the mis with Interest thereon. 

{h) The trust’propejrty conHis^of land.- The trustee sells the land 
to a purchaser for a consideration without notice of the trust The 
trubtee is liable, ub the option of the henerieiary, to purchase other land 
oj equal value to be settled upon the like trust or to be charged with 
the proceeds of the *ale with interest. 

Bee pp. 181,190, 

As to interest, pp. 1 78 > 291.3l3 t 314. 3tS, 

24. A trustee who liable for a loss occnsiotUHl by a breach 

No net-off allows io £* ^ ust 1,1 r<?8 l >ect of one portion of tbo 
trustee, trust-property caimot set-off against his 

liability a gain which has accrued to 
another portion of the trust-property through another and distinct 
breach of trust. 

See p, 11)2, 

25, W here a trustee succeeds another, he is not s as snob. 

Non-liability for pre- liable for tho acts or defaults of his pre¬ 
decessor’s default, decesaor, 

See p, 193, 


26. Subject to the provisions of sections.thirteen and fifteen, 

Non-liability for oo- ? ne uot > as ™ c!l > liable for a 

trustee** default. breach oi trust committed by his co¬ 

trustee ; 

Provided that, in the absence df nn express declaration to the 
contrary in the instrument of trust, a trustee is so liable— 

(a) where he has delivered trust-property to his co-tmske 
wit lion t seeing to its proper application : 

(/;) where he allows his eo-Uimtee to receive trust-property 
and fails to make due enquiry as to the co-trusfce^s dealings there- 
vvitli, or allows him to retain it longer than the cii :uin8tancos of 
the case reasonably require; 

(e) where he becomes aware of a breach of trust committed 
or intended by his co-trustee, and either actively conceals it or 
does not within a reasonable time take proper steps to protect tho 
beneficiary's interest. 


A co-trustee who joins in signing a receipt for trust-property 

Joining inrteaipt for lle t . l!as . uot rccciv f el1 

<mfowtrity. same not answerable, by reason of such 

signature only, for loss or misapplication 
of the property by his co-trustee. 
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If hast ration. 

A l>equfatihB certain property to If and 0, and directs thorn to sell it 
aud inve nt, the proceeds for the 1 benefit of D, B and f accordingly am* 
the prop vri\% and the patohasc-moueT i '$ received by if and letaimMl m 
hi« hands. 0 pays no attention to the matter for two years, and fclum 
calls on B to make the investment. B is unable to do becomes 
insolvent, nucl the purchase money m toftt* C may be compelled to make 
good the amount, 

geo p, 193. 

27. Where co-trusses jointly commit a breach of trust, or 
where one of them by his neglect enables 
Several liability of the other* to commit a broach of trust, 
eo-trustees. each is liable to tko beneficiary for the 

whole of the loss occasioned by each breach. 

But as between tlie trustees themselves, if one be less guilty 
than another and has had to refund the 
Contribution a- be- hm, the former may compel the latter, or 
twocmc^ttu^ his lQg(d represenUtive to the extent of 

the assets he has received, to make good such loss ; and if ah be 
equally guilty, any one or more of the trustees who has had to 
refund tii© loss may compel the others to contribute* 

Nothing in this section shall be deemed to authorize n 
trustee who bus been guilty of fraud to institute a suit to compel 
contribution* 


Bee p. 906. 

28, When any beneficiary’s interest becomes vested in ano¬ 


ther person, and the trustee, not having 
notice of the vesting, pays or delivers 
trust-property to the person who would 
hare been entitled thereto in the absence 
of such vesting, the trustee is not liable 
for the property so paid or delivered. 

Bee p. 2GS. 


Non - liability of 
trustee paying without 
notice of transfer by 
beneficiary. 


29. When the beneficiary’s interest is forfeited or awarded by 
legal adjudication to Government, the 
Liability of trustee f ri ^Lee is hound to hold the trnst-propertv 
Where beneficiary's lo A extent 0 f suc(l j ntm - e st for tile benefit 
tercet is forfeited to . , . , 

Uoverninout. ot such 111 mauaer ns tire 

Government may direct in this behalf. 

So© p ( 12G, 


BO. Subject to fcho provisions of the instrument of trust’ 
m id of sec lions tw en ty -1 h r ee an d t w cu ty - 
Indemnity of trustees, six, trustees shall he respectively charge- 
able only for such moneys, stocks, funds 
and securities as they respectively actually receive, and shall 
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apfdx, not be anwevable tte for the oilier of them, nor for an 7 
—“ banker, broker or other person hi whose bands any trust-proparty 

may be placed, nor for the insufficiency or deficiency oe any 
stocks, funds or securities, nor otherwise for involuntary losses* 

Compare Act XXVIII of 18Gfi, p. 37, antt t p, 45G, and es. 1G and Id of 
tlas Act, Sue also cmU, pp. 178, 209, 270. 


CHAPTER IT. 

Or tils Rights and Poweh8 of Trustees* 


Sl« 


A trustee is entitled to have in his possession the instra- 
nient of trust and nil the documents of 

Eight to title-dcods. tHle {if auy j bating solely to the trust- 

property. 

See p, m* 

S2. Every trustee may reimburse himself or pay or discharge 

„ „ , , , out of the trust-property, all expenses 

■mmm expenses. properly incurred iu or about the ex ecu- 

tioai of the trust, or the realization, pre¬ 
servation or bone fit of the trust-property , or the protection or 
support of the beneficiary. 

If he pays such expenses out of his own pocket lie lias n first 
charge upon the trust property for such expenses and interest 
thereon; but such charge (unless the expense- have been incur¬ 
red with the sanction of a principal Civil Court of original jurn- 
diction) shall be enforced only by prohibiting any disposition of 
the trust-property without previous payment of such expenses 
and interest. 

If tlje trnst-property fail, the trustee is entitled to recover from 
the beneficiary personally on whose behalf he act d, and at 
whose request, expressed 01 implied, he made the payment, tike 
amount of such expenses. 

Where a trustee has by mistake made an overpayment to the 
beneficiary, lie may reimburse the trust- 

Right to he recoup?d property out of the beneficiary r $ interest, 
ovorp! - v - If Burfa interest fail, the trustee is entitled 
to recover from tho beneficiary personally 
the amount of such overpayment. 

See p. 212 ■ ti& to overpayment, p, 1B0, 

3 fi- A person other than a trustee who has gained an ail van* 
tttge from a breach of trust must fudetn- 
Right to indemnity lu fy the trustee to the extent of the 
amount actually received by such person 
under the breach ; and where he is a bene¬ 
ficiary the trustee has a charge on his interest for such amount. 


i-o indemnity 
from gainer by breach 
of trust, 







ACT II OP 1882. 

No tiling in this section shall be deemed to entitle a trustee to 
bo indemnified wlio has, in committing the breach of trust, been 
guilty of fraud. 

See p, 217, 

M- Any trustee may, without instituting a suit, apply by 
petit mu to a principal Civil Court of orb 

flight to apply to ginal jurisdiction for its opinion, .advice or 
\ J Zl s ^n?oi TvS- direction cm any presept qnestipijs respect- 
property mg the management or administration ot 

the trust-property other than questions of 
detail, difficulty or importance, nut proper in the opinion of the 
Court for summary disposal. 

A cop) r of such petition shall be served upon, ami the hearing 
thereof may be attended by, such of the persons interested in the 
application as the Court thinks fit, 

The trustee stating in good faith the facts in such petition and 
acting upon the opinion, advice or direction given by the Court 
dial! be deemed, so far as regards bis own responsibility, to have 
discharged his duty as such trustee in the subject-matter of the 
application. 

The costs of every application under this section shall be in 
the discretion of the Court to which it h made* 

Compare Act XXVIII of I860, s, *3, ante, p, ISO, and jsce p, 218. 


35. When the duties of a trustee, as such, are completed, he 
is entitled to have the accounts of hie 
administration of the trust property exa¬ 
mined and settled ; and, where nothing is 
due to the beneficiary under the trust; to an acknowledgment in 
writing to that effect. 


Right to settlement 
of accounts. 


See p, 2 lib 

In addition to the powers expressly conferred by this Act 
„ i i «, . and by the instrument of trust, anti aufo- 

truste!™ au aon Jf° ject to the restrictions, if any, coti$amed 
in such instrument, and to the provisions 
of section seventeen, a trustee may do all acts which are reason¬ 
able and proper for the realization, protection or benefit of the 
trust-property, and for the protection or support of a beneficiary 
who is not competent to contract. 

Every trustee in the actual possession or toco ipt of the rents 
and profits of laud as defined in the Land Improvement Act, 
1871, shall* for tiro purposes of that Act, be deemed to be a land¬ 
lord in possession. 

Except with the permission of a principal Civil Court of origi¬ 
nal jurisdiction * no trustee shall lease trust-property for a term 
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Aprftx. exceeding twenty-one years from the date of executing the lease, 
—— nor without reserving the best yearly rent that can be reasonably 

obtained. 

31 


Power to sell in lots, 
ami either by public 
auction or private eon- 
tract. 


38. 


Power to sell under 
special conditions. 


Power to buy-in and 
re-well. 


Where the trustee is empowered to sell any trust-property, 
he may sell the same subject to prior 
charges or not, and either together or in 
lots* by public auction or private contract, 
and either at one time or at several times, 
unless the instrument of trust otherwise 
directs. 

The trustee making any such sale may insert such reason* 
able stipulations either as to title or 
evidence of title, or otherwise* in any con¬ 
ditions of sale or contract for sale, as he 
thinks fit; and may also buy-in the property or any part thereof 
at any sale by auction, and rescind or vary any contract for sale, 
and re-sell the property so bought in, or 
as to which the contract is so rescinded, 
without being responsible to the benefi¬ 
ciary for any loss occasioned thereby* 

Where a trustee is directed to sell tnjst-properiy or fcu invest 
, „ , trust-money in the purchase of property, he 

tng truit-property. » reasonable discretion as to 

the time of effecting the sale or purchase. 

Illustrations. 

( a ,) A bequeaths property to ff, directing him to sell it with all com 
veuienfc epeed and pay the proceeds to C. This does not render an imme¬ 
diate *ale imperative, 

(A) A bequeaths property to /?, directing him to sell it at such time 
and in such manner os he shall think fit, and invest the proceeds for the 
benefit of C\ This does not authorise H t m between him and C\ to post¬ 
pone the sale to an indefinite period. 

Compare Act X XV lII of 186ft, 8. 2, ante, p. 444 ; and sec p. 222, 

Compare Act XXV1IJ of I860, a. 3. am <u p. 444, and seop. 223 ; as to 
buying in, see p, 221 ; and as to the time for selling trust property, ace 
p, 172. 


Si). J?or the purpose of completing any such sale, the trustee 
shall have power to convoy or otherwise 
L iwer convey* dispose of the property sold in suck 
manner as may be necessary. 

Sec p. 225. 


A trustee may, at his discretion, call in any trust-property 
invested in any security and invest the 
same on any of the securities mentioned 
or referred to in section twenty* and from 


40. 


Power to vary invest' 

meats. 




ACT IT OF 1882 , 


470 



time to time vary any such investments few others of the Same 
Batura, 

Provided that, where thate is a person ^competent to contract 
and entitled at the time to receive the income of the trust-pro¬ 
perty for his life, or for any greater estate, no snch change of 
investment shall be made without his consent in writing. 

Bee p, 225- 

41, Where any property is held by a trustee in trust for a 

minor, snch trustee muy^ at his discretion, 

Power to apply pro- y ;fi y p> the guardians {if any) of such 
thirty of ruDors, Are., i.oc m f nor or other wise apply for or towards 

his maintenance or education or advance¬ 
ment in life, or the reasonable expenses of his religious worship, 
- marriage or funeral, the whole or any part of the income to which 
he may be entitled in respect of such property ; and such trustee 
shall accumulate ail the residue of such income by way of com- 
pound interest, by investing the same and the resulting income 
thereof from time to time in any of the securities mentioned or 
referred to in section twenty, for live benefit of the person who 
shall ultimately become entitled to the property from which such 
accumulations have arisen: Provided that such trustee may, at 
any time, if he thinks fit, apply the whole or any partsuch 
accumulations as if the same were part of the income arising in 
the then current year* 

Where the income of the trust-property is insufficient for the 
ruin or* 6 maintenance or education or advancement in Ike- or the 
reasonable expenses of his religious worship, marriage or funeral, 
the trustee may, with the permission of a principal Civil Court 
of original jurisdiction, but not otherwise*, apply the whole or any 
part of such property for or towards such maintenance, education, 
advancement or expenses. 

Nothing in this section shall bo deemed to affect the provisions 
of any local law for the time being in force relating to the per¬ 
sons and property of minors* 

See pp, 221,22G, and Act XXVIII of 1866, s. 33, ante, p- 454. 

42, Any trustees or trustee may give a receipt in writing for 

any money, securities or other moveable 

Power to give re- property payable, transferable or deliver¬ 
able to them or him by reason, or in the 
exercise, of any trrst or power ; and, in the absence of fraud, 
such receipt shall discharge the person paying, transferring or 
delivering the same therefrom, and from seeing to tho appli¬ 
cation thereof or be lug accountable for any loss or misapplication 
thereof. 

Compare Act XXVIII of 1866, s* 30, ante, P* *56 ; and see p. 220. 
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43 Two or more trustees acting to- 
^Powex to compound, getkcr maJj ^ ail tf they tliink fit— 


(a) accept any composition or any security for any debt or for 
any property claimed ; 

(b) allow any time for payment of any debt; 

(c) compromise, compound* abandon, submit to arbitration or 
otherwise settle any debt, account, claim or tiling whatever relat¬ 
ing to the trust; and, 

(d) for any of those purposes, enter into, giv*, execute and do 
such agreements, instruments of composition or arrangement, 
releases and other things a* to them seem expedient, without 
being responsible for any loss occasioned by any act or thing so 
done by them in good faith. 

The powers conferred by this section on two or more trustees 
acting together may be exercised fey a sole acting trustee when 
by the instrument of trust, if any* a sole trustee is authorized to 
execute the trusts and powers thereof. 

This section applies only if and as far as a contrary intention 
is not ^pressed hi the instrument of trust, if any, ami simll have 
effect subject to the terms of that instrument and to the provisions 
therein contained* 

This section applies only to trusts created after this Acs comes 
itito fores. 


Seep. 222. . 

44. When an authority to deal with the trust-property is 

given to several trustees, and one of them 

Power to several true- disci aims or dies, the authority may be 
toes of whom one dis- exe[ . c ; s(K ] by the continuing trustees, un- 
cliiime or dies. ^ ess f rom the terms of the instrument of 

trust it is apparent that the authority is to be exercised by a 
number in excess of the numbers of the remaining trustees. 

45 . Where a decree has been made in a suit for the execution 

of a trust, the trustee must not exercise 

Suspension of trus- 0 f },j B powers except in conformity 

t* 0 ' K powers by decree. ^ ^ dec „ e> Qr witll the sanction of 

the Court by which the decree has been made, or, where an ap¬ 
peal against the decree is pending, of the Appellate Court. 

Sec p, 232« 
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Of THIS DISABILITIES of Trusteed 

40* A trustee who has accepted the trust cannot alprwards 
renounce it except (a) with the permission 

Trustee cnunot re- 0 f A principal Civil Court of original juris- 
oouuivj^ after accept dictio^i^ or (ft) if the beneficiary is compe¬ 
tent to contract* with bin consent, or (c) 
by virtue of a special power iu the instrument of trust. 

Bee p, 231, 

47 . A trustee cannot delegate his office or any of Ms duties 

either to a do-trustee or to a stranger, 

Trustee cannot dele- BQ | e ss (a) the instrument of trust so pro¬ 
vides, or (ft) the delegation is in the regu¬ 
lar course of business, or (c) the delegation is necessary, or ( d\ the 
beneficiary, being competent to contract, consents to the delegar- 
tion- 

Explamtim .—The appointment of an attorney or proxy to^ do 
an act merely ministorial, ainl involving no independent discretion, 
is not a delegation within the meaning of this section. 

Illustrations. 

(a r ) A bequeaths certain property to B and C on certain trusts, to be 
executed by them or the survivor of them or the assigns of such survivor* 
It dios. C may bequeath the trust* property to B and B upon the trusts 
of A'$ will. 

(5.) A in a trustee of certain property with power to sell the same, A 
may employ an auctioneer to effect the sale. 

(r.) A bequeaths to ft fifty houses let at monthly rents in trust to col¬ 
lects the rents and pay them to a Ji may employ a proper person to col¬ 
lect these rents. 

See p, 236. 

48. When there are more trustees than one, nil must join iu 

the execution of the trust, except where 
Co-trustees cannot t ^ G instrument of trust otherwise pro- 


net singly. 


vales. 


See p # 240. 


49 . Where a discretionary power conferred on a trustee is not 
exercised reasonably and in good faith r 
Control of discretion- p 0Wer m ay he controlled by a prtnei- 

ary power, ^ Civil Court of original jurisdiction. 


Arpnx, 


See pp. IDS anti "12. 


Cl 
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Trustee may not 
charge for services, 


50* Id the absence of express directions to the contrary con¬ 
tained in the instrument of trust, or of a 
may act contract to the contrary entered into with 
tlie beneficiary or the Court at the time of 
accepting the trust, a trustee lias no right to r ermine ration for Ins 
trouble, skill and loss of time in executing the trust. 

Nothing in this section applies to any Official Trustee, Admi¬ 
nistrator-Gen oral, Public Curator, or person holding a certificate 
of administration. 


See p. 242. 

Trustee may not use 
trust-property for his 
own profit, 


See p- 2n€. 


rv$ 


5T. A trustee may not use or deal 
with the trust-property for his own profit 
or for any other purpose unconnected vv ith 
tho trust. 


Tn^tee for sale or hie 
Bgenc may not buy. 


No trustee whose duty it is to sell trust-property, and no 
agent employed by such trustee for the 
purpose of tlie sale, may, directly or in¬ 
directly, buy the sumo or any interest 
therein* on his own account or as agent for a third person. 

Bee p. 256. 

53, No trustee, and no person who has recently ceased to be 
n trustee, may, without tho permission of a 
Trashed may not buy principal Civil Court of original jurisdic¬ 
tion, buy or become mortgagee or lessee 
of tho trust-property or any part thereof ; 
and such permission shall not bo given unless the proposed pur¬ 
chase, mortgage or lease is manifestly for the advantage of tho 
beneficiary. 

Ami m> trustee whose duty it is to buy or to obtain a rnort- 
. gage or lease of particular property for the 

frO^tiee for pure a„e. beneficiary may buy it, or any part there¬ 
of, or obtain a mortgage or lease of it or any part thereof, for 
himself. 

See pp. 261 and 2S3* 


without per mission. 


A trustee or co-trustec whose duty it is to invest trust- 
money on mortgage or personal security 
Co-trustees may not must not invest it on a mortgage by, or on 
tern! to one of them- £j |j0 p Br a 0t |nl security of, himself or one of 
his co-trustees. 


54. 


selves. 


See p. 265. 
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CHAPTER VI. 

Of the Hi guts and Liabilitim: of the Bknefioiafit. 

55. The beneficiary has, subject to the provisions of tit' in- 

. n . su imient of trust, a right to the rents' 
profits, autl proms of the traat-property. 

See p, 2G8, 

56. The beneficiary is entitled to haire the intention of th<* 

Right to specific exe* author of the trust? specifically executed to 

curium the extent of the beneficiary's interest; 

and, whore there is only one beneficiary and he is competent 

Eight to transfer of f° “?'?“?* 0r , w *«* tlltT0 are 
PossefcsioK* bepeiicianes and they are competent to 

contract, and all of one mind, he or they 
may require the trustee to transfer the trust-property to him or 
then*, or to such person as he or they may direct. 

\\ hen property has been transferred or bequeathed for the 
hone fit of a married woman, so that she shall not have power to 
deprive herself of her beneficial interest, nothing in the second 
clause ot this section applies to such property daring her mar¬ 
riage. 

flluatra tiorifi* 

(a.) Certain Government securities aro given to trustees upon trust to 
accumulate the interest until A attains the ftge r.f 24, aiul then to trans¬ 
fer thegross arm \ u n fc to him. A , on attuini n g m a j or!ty. ra ayas the perso q 
exclusively interested in the trust-property. require the trustees to trans¬ 
fer it immediately to him. 

(fr.) A bequeaths Rs. 10,000 to trustees upon trust to purchase an 
annuity for fr t who bos attain ed Ms th nji iity, and is otherwise coin potent 
to contract* Is may claim the Its. 10,000, 

0 d A transfers certain property trir i?, and directs him to sell or invest 
it for the benefit of O. who is competent to contract. C may elect to 
take the property in its original character. 

Be6.fl.2Tl. 

57. 


Right to inspect and 
take copies of instru¬ 
ment of trust, accounts, 
&0. 


The beneficiary has a right, as against the trustee ami all 
persons claiming under him with Notice of 
the trust, to inspect ami take "copies of the 
instrument of trust, the documents of 
title relating solely to the trust-property, 
the accounts of the trust-property and the 
vouchers (if any} by which they are supported, and the cases 
submitted and opinions taken by the trustee for his guidance in 
the discharge of hia duly. 

See p. 272. 
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58, The bmtfflclnry, if competent to contract, may transfer 
his interest, but subject to the law lor the 

Bight to transfer be- time being in force as to the cirittm- 
ue icia 11 * stances and extent in und to which he may 

dispose of such interest: 

Provided 'that when property is transferred or bequeathed 
for the benefit of a married woman, so that she shall not have 
power to deprive herself of her beneficial interest, nothing in this 
section shall authorize her to transfer such interest during her 
marriage. 

Sec p. 273, 

btK Where no trustees are appointed or all the trustees die, 
t disclaim or are discharged, or where,, for 

Right to sue for esc- any at j, er reaS0 n, the execution of a trust 
t,u ion o tr * by the trustee is or becomes impracticable, 

the beneficiary may institute a suit for the execution of the 
trust, and the trust shall, so far as may he possible, be executed 
by the Court until the appointment of a trustee or new trustee, 

&ee p. 283, 

C>0. The beneficiary has a right (subject to the provisions of 
the instrument of trust) that the trust- 
^Right to proper a us- property shah he properly protected mul 

held and administered by proper persons 
and by a proper number of mob persons. 

Explanation /.—The following are not proper persons within 
the meaning of this section : — 

A person domiciled abroad : an alien enemy : a person having 
an interest inconsistent with that of the berioffeinry : a person in 
insolvent circumstances ; and, unless the personal law of the 
beneficiary allows otherwise, a Carried woman and a minor. 

Explanation II .—When the administration of the trust in¬ 
volves the receipt and custody of money, the number of trustees 
should be two at leash 

Illustration^ 

(a.) A f one of sev^m! beneficiaries, proves that IK the trustee, hafl 
Improperly disposed of part of the trust*property, or that the property is 
in danger from. ■&'•* being in insolvent cirwumstaneef, or that lie i* inca¬ 
pacitated from acting as trustee. A may obtain a receiver of the trust- 
property. 

(f/,) A heqnei^hs certain jewels to B in trust for C. H dim during 
A's lifetime ; then A dies. £/ri entitled to have the property conveyed 
to a trusted for him. 

(tf.) A conveys certain property to four trustees in trust for B> Three 
of the trustees die. // may institute a suit to have three new trustees 
appointed in the place of the deceased trustees. 



ACT II OF 1.882, 

( f f t ) A conveys certain property to three trustees in tmt for B> AH 
the tr Titovs disclaim, B may institute a suit; to have tkcee trustees 
appointed In place of the trustees <st> disci aiming-. 

<>) ,a trustee for tf, refuses to act, or goe® to reside permanently 

out of British India, or ia debited an Insolvent, or compounds v ith his 
creditors, or suffer® a co-trustee to commit a breach of trust, B may in- 
stitutf; a suit t-o have d removed and a new trustee appointed in lib room. 

See p. 2$4* 

6L The beneficiary has a right that hie trustee shall he com¬ 
pelled to perform uny particular act of his 

Eight to compel to ^ U |.y as such, and res trained from commit- 

nu\ *iv o ( M- ^ U g nny contemplated or probable breach 

of trust, 

Itlutitratiooi* 

(z.) A contract* with 71 to pay him monthly Bs. 100 for the beneSt of 
(\ B writes and signs a letter declaring that he will hold In truat fot^ C 
the money so to he paid. A fails to pay the money in accordance with 
Ms cor tract, 0 may compel B on & proper indemnity, to allow 0 to sno 
on tho contract in B\i tunnc?. 

(fc) A is trustee of certain land, with $ power to sell the same and pay 
the proceeds to ^ and 6’equally. ,4 is about to make an improvident 
eale of tho land. B may sue on behalf of himself and £7for an injunction 
to restrain A from making the stile. 

Sec p, 287* 

(J2. Where a trustee has wrongfully bought trust-property, 
the beneficiary has a right to have the 
h ^trListe^ 1 I mTchait! property declared subject to the trust or 
y rtis tv, retransferred by the trustee, if it remains 

in his Laud 3 unsold, or, if it lias been bought from him by any 
person with notice of the trust, by such person* Butin such 
case the beneficiary must repay the purchase-money paid by the 
trustee, with interest, and such other expenses (if any) as lie baa 
properly incurred in tho preservation of the property ; and tho 
trustee or purchaser must (cr) account for the nett profits of tho 
property, (//) be charged with an occupation-rent, if he has^ been 
in actual possession of the property, aud (c) allow tho beneficiary 
to deduct a proportionate pirtof the purchase-money li the pro-* 
perty has been deteriorated by tho acts or omissions of the trustee 
or purchaser. 

Nothing in tins section— 

(a) impairs the right of lessees and ethers who* before the 
institution of a suit to have the property declared subject to the 
trust or retransferred, have contracted in good faith with the 
trustee or purchaser; or 

(h) entitles the beneficiary to have the property declared sub¬ 
ject to the trust or retransferred where he, being competent to 
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appdx. contract, lias Jiimself, without coercion or undue influence haying: 
been brought to bear on him, ratified the sale to the trustee with 
full knowledge of the facts of the ease and of his rights as 
against the trustee, 

See p. 2S3, 


G3. Where trust-property comes into the hands of a third 
person inconsistently with the trasjg the 
j allowing- trust-pro- beneficiary may require him to admit for- 

Pe iotiT the hands of or nmy iiiatitnte a suU for » decla- 

thLrd mrsons: ration, that the property is comprised ill 

the trust. 


into that into which 
it has been converted* 


Where the trustee has disposed of bust-property t and lha 
money or other property which ho has 
received therefor can be traced in his 
hands, or tha hands of his legal represen¬ 
tative or legatee, the beneficiary has, in respect thereof, rights m 
nearly as may ho the same us his rights in respect of the original 
trust-property. 


lUtutratiom. 


(&,) A, a trustee for B of Jbf. 10,000, wrongfully in vesta tho Us, 10,000 
in the purchase of certain land, B u entitled to the laud. 

( b ,) A* it true tee, wrongfully purchases land in his own name, partly 
with his own money; partly with money subject to a trust for B. B is 
entitled to a charge on the land for the amount of the trust-money m 
misemployed. 

See p, 201. 


04. Nothing in section sixty-three entitles the beneficiary 
Saving of rights of t0 right in respect of property in the 
certain trausferrecs, hfinds ol — 

(a ) a tranfcferree in good faith for consideration without having 
notice of the trust, either when the purchase-money was paid, or 
when the conveyance was executed, or— 

(&) a transfer roe for consideration from such a transferee* 

A judgment-creditor of the trustee attaching and purchasing 
trust-property is not a transferee for consideration within the 
meaning of this section. 

Nothing in section sixty-three applies to money, currency notes 
and negotiable instruments in the hands of n bonk fide holder to 
whom they have passed in circulation, or shall be deemed to affect 
the Indian Contract Act ? 1873, section 108, or the liability of a 
person to whom a debt or charge is transferred, ' 

Sea pp 201* 


ii 
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6;*. Whera a trustee wrongfully sella or otherwise transfers 
knstipL’operty, and afterwards himself 
AcquisitionLytrustee becomes the owner of the property, the 
S«S' n ‘' af ' property again becomes subject to the 
trust, notwithstanding any want of notice 
on the part of intervening tranafemes in good faith for consider¬ 
ation. 


See p, m. 


GG. Where the trustee wrongfully mingles the trust-property 
Right in case of blend* ' viUl 1lis tlm beimfieuky ™ entiUml to 
ed property, a charge on the whole tuna lor the amount 

duo to him. 

Sec p. 31 i. 


67. If a partner, being a trustee, wrongfully employs trust- 
property in the business or on the account 
Wrongful employment Q f the m&taership, no other partner in 

SLRsajiSJJ **t *n ". in “? «*r? rf? to , 

ncr^liip purposes* the beneficiaries, unless he ncul notice ot 

the breach of trust. 

The partners having such notice are jointly and severally liable 
for the breach of trust, 


Jlhtstratiahti. 

(#,) A and li are par tnors, A dies, liaviDff bequeathed, all his property 
to B in trust for and appointed li his solo executor, B f inwiciad of 
winding up fclie a if airs of the partnership, retains nil the assets in tbo 
business* % rnny compel him, &s partner, to account for so much of tho 
profits tH are derived from share of the capital, B ia also answerable 
to % for the improper employment of OBfiets, 

(A f ) A , a trader, bequeaths his property to ft in trust for C' t appoints B 
hih eolo executor, ami dies, B enters into partnership with X and J in 
the same trade, and employe A'it jh^aEjets in the partnership*btisin0ss* 
give* an Indemnity to X and Y against the chums of C, Here X and l 
are jointly liable with li to <7 as having knowingly become parties to the 
breach of trust committed by B, 


See p, 310, 

68. Where one of several beneficiaries-— 

Liability of beneB- («) J» lus in committing a breach of trust , 
clary joining in breach or 

of trust, (£) knowingly obtains any advantage 

therefrom, without the consent of the other beneficiaries, or 
(n) becomes aware of a breach of trust committed or intended 
to be committed, and either actually conceals it, or does not 
within a reasonable time take proper steps to protect the interests 
of the other beneficiaries, or 

(d) has deceived the trustee, and thereby induced him to com- 
mil a breach of trust, 
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ArrDX, the other beneficiaries are entitled to have all his beneficial 
-— interest impounded as against him and all who claim under him 
(otherwise than aa frart^ferrees for consideration without rot ice 
of the breach) until the loss caused by the breach has been com- 
pen sated. 

When property has been transferred or bequeathed for the 
benefit of a married woman, so that she shall not have power to 
deprive herself of her beneficial interest, nothing in this section 
applies to-such property during her marriage* 

Bee p. 322* 

Cfh Brer j person to whom a beneficiary 
transfers his interest has the rights, ami 
of beneficiary’s tiara* ™ subject to the liabilities, of the bene- 
ferree, ficiary in respect of such interest at the 

date of the transfer. 

p, 324, 


CHAPTER TIL 


Of Vacating the Office of Tntr&TEE. 


Office how vacated. 


70. The oflice of a trustet is vacated 
by his death or by ins discharge from his 
office* 


See p, 326* 


Dkdwgs of trustee. ,. 71 ^ A tnmtpe «■? !,(i diacllar S ed from 
bis office only follows :— 

(a) by the extinction of the trust; 

{b) hj the completion of his duties under the trust; 

(c) by such means as may he prescribed by the instrument 
of trust; 

(d) by appointment under this Act of a new trustee in his 
place; 

(e) by consent of himself and the beneficiary, or, where there 
arc more beneficiaries than one, all the beneficiaries being com¬ 
petent to contract, or 

(/) by the Court to which a petition for his discharge m pre¬ 
sented under this Act, 


See p* 32V* 


72* Notwithstanding the provisions of section eleven, every 
Petition to be dia- t^stee may apply by petition ton^prin- 
charged from trust* cs P al Cm! Court of original jnnsdtcfcKm 
to be discharged from his office; and if 
the Court finds that there is sufficient reason for such discharge, 
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it may discharge him accordingly, mi direct his costs to be paid 
ont of the trust- proper by. But where there is no such reason, 
the Court shall not discharge him, unless u proper person can 
be found to take his piac 

See p, 330, 

73, Whenever any person appointed a trustee disclaims, or 

any trustee, either original or substituted, 
clk^s, or is for a continuous period of six 
months absent from British India, or leaves 
British India for the purpose of residing abroad, or is declared 
an insolvent, or desires to be discharged from the trust, or refuses 
or becomes, in the opinion of a principal Civil Court of original 
jurisdiction, unfit or personally incapable to act in tlie trust, or 
accepts an inconsistent trust, a new trustee may be appointed in 
his place by— 

(a) the person nominated for that purpose by the instrument 
of trust (if any), or 

{h) if there bo no such person, or no such person able and will¬ 
ing to act, the author of the trust , if he be alive and competent to 
contract, or the surviving or continuing trustees or trustee for the 
time being, or legal representative of the last surviving and con¬ 
tinuing trustee, or (with the consent of the Court) the retiring 
trusties, if they all retire simultaneously, or (with the like con¬ 
sent) the last retiring trustee. 

Every such appointment shall be by writing under the band of 
the person making it. 

Opart appointment of a new trustee the number of trustees 
may be increased, 

The Official Trustee may, with his consent and by the order of 
the Court, be appointed under this section, in any case in which 
only one trustee Is to he appointed ami such trustee is to be the 
sole trustee. 

The provisions of this section relative to rt trustee who is dead 
include the case of a person nominated trustee m a will but dying 
before the testator, and those relative to a continuing trustee 
include a refusing or retiring trustee if willing to act in the 
execution of the power. 

Compare Aofc XXYXT of ISOS, s. 34, ante, p. 133; and see p. 333. 

74. Whenever any eneh vacancy or disqualification occurs, anti 

it is found impracticable to appoint a new 

Appointment by trustee under section seventy-three, the 
beneficiary may, without instituting a suit, 
apply by petition to a principal Civil Court of original jurisdiction 
for the appointment of a trustee or a new trustee, and the Court 
may appoint a trustee or a new trustee accordingly. 


appox. 
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In appointing new trustee?, the Court shall Imve. regard 
(«\ to the wishes of the author of tlm 

Ttnle for selecting trust ns expressed in or to be inferred 
new trustees. from the instrument of trust ; (b) to the 

wishes of the person, if any, empowered to appoint new trustees ; 
(r) to the question whether the appointment will promote oc 
impede the execution of the trust; and (d) where there are more 
beneficiaries than one, to the interests of nil such beneficiaries, 

Compare Act XXVII ot IBtifb h. 86, ante, p, 434 ; ami &n to selecting 
new trustees, see p. 2S5, 

75, Whenever any new trustee is appointed under section 
seventy-three or section seventy-four, all 

Vesting of t-rnst-pro* tlie trust-property for the time being 
perty in m«w trustees. fa t|)e 8n ‘ rvivill g or continni, - 

trustees or trustee, or in the legal represents the of any trustee, 
shuU become vested in such new trustee, either solely or jointly 
with the surviving or continuing trustees or trustee as the cases 
may require* 

Every new trustee so appointed, and every trustee appointed by 
ii Oou r t ei t li or b e for e or after the pa a? i n g 

Powers of new fcma- of this Act, shall have the same powers, 
t4ies ‘ authorities ami discretions, and si mil in 

all respects act, us if be bad been origin ally nominated a trustee 
by the author uf the trust* 

Compare Act XXYII of I86fi } e. 86, anti?, p. 4,36* 


On the death or discharge of one of several co-trustees, 
the trust survives and the trust-property 
passpg to the others, unless the instrument 
of trust expressly declares otherwise. 


76. 

Survival of t rust. 


Bm p. 33?I, 


CHAPTER VIII. 

Of the Extinction or Tjivsts. 


Trust how 
gufehed. 


exfcin- 


77, A trust is extinguished- 


(a) when its purpose is completely fulfilled ; or 
(£) when its purpose becomes unlawful ; or 

(c) when th^- fulfilment of Its purpose becomes impossible by 
destruction of the trust-property or otherwise ; or 

(d) when the trust, being revocable, is expressly revoked. 

See p< 335. 






ACT II OF 1882, 

78, A trust created by will may be 
Revocation of trust rftVO k e( j tt f the pleasure of the testator* 

A trust- otherwise created can he revoked only— 

(a) where ail the beneficiaries are competent to contract—by 
their consent; 

(&) where the trust lias been declared by a non-testamentary 
instrument or by word of mouth—in exorcise of a power of revoca¬ 
tion expressly reserved to the author of the trust ; or 

(c) where the trust is far the payment of the debts of the 
author of tins trust, and has not been communicated to the 
creditors—at the pleasure of the author of the trust* 

A convey* property to B in trust to sell the flame, ami pay out of the 
proceeds the Claim of X* creditors* A reserve* no power of revocation. 
If no communication bns been made to the creditors. A may revoke the 
trusts, hut' if the creditors nre patties to the ajfrau^eiueat, the trust 
cannot bo revoked without their consent 

Son pp. 53* 68—-70 and 336. 

79* No trust, can be revoked by the 
author of the trust so ns to defeat or preju¬ 
dice what the trustees may have duly done 
in execution of the trust. 


Revocation not to tie- 
fr at what trustees hare 
duly done* 


See Wilding v. Rickards, l Doll,, G65. 


CHAPTER IX* 

Of certain Obligations in the Nature of Trusts. 


Where obligation in 
nature of trust is creat¬ 
ed. 


80, An obligation in the nature of a 
trust is created iu the following cates. 


Where the owner of property transfers or bequeaths it, 
and it cannot bo inferred consistently with 
the attendant circumstances that he inten¬ 
ded to dispose of the beneficial interest 
therein, the transferree or legatee must hold 
such property for the benefit of the owner 


81, 


Where it does not ap¬ 
pear that trail*ferror 
intended to dispose of 
beneficial interest. 


or his legal representative. 

THwtfvatioti*. 

(a.) A convoys land to R without confide rati on, and declares no trust 
of auy part. It ran not, cons intently with the circumstances under which 


* This Chapter deal* with implied, r^ffoltmg, and oaustructive triieiw. 
As to these, eee Lectures III and IV, 


< 8 L 

491 

iPl’JjJC. 




492 


INDUS TRUSTS ACT. 


APT'DX. 


the transfer I? made, bo inferred that A intended to transfer the bene¬ 
ficial interest in the land. B holds the land for the benefit of A. 

(ft.) i conveys to B a wo fi|ds, Y and Z, and declares a trust of F, but 
Bays nothing about F It cannot, consistently with the cirmimsfauees 
under which the transfer is made, bo inferred that i intended to transfer 
the beneficial interest in F B holds Z for the bendH of A. 

(it ) A transfers certain stock belonging- tci him into the joint names of 
him self and M. It cannot, consistently with the eirenmstjuioes binder 
which the transfer is made, he inferred that A intended to transfer the 
beneficial interest in the stock during his life, A nuil B hold the stock 
for the benefit of i during Lis life. 

{(I,) A makes a gift of certain laud to his wife 7?. She takes thu* bene¬ 
ficial interest in the land free from my trust in fa roar of A. f or it may 
be inferred from, the e ire irate fauces that the gift was for B's benefit. 


Transfer to one for 
consideration, paid by 
another. 


82, Where property is transferred to one person for a 
consideration paid or provided by another 
personj and it appears that such other 
person did not intend to pay or provide 
such consideration for the benefit of the 
transferred, the transferree must hold the property for the benefit 
of the person paying or providing the consideration. 

Nothing in this section shall be deemed to affect the Code of 
Civil Procedure, section 817, or Act No. XI of 1858 (to improve 
the law relating to sales of land for arrears of revenue in (he Lower 
Provinces under the Bengal Presidency) y section iUh 

$$. Where a trust is incapable of being executed, or where the 
trust is completely executed without ex- 
Tnv : incapable of bausting the trust-property, the trustee, in 
the absence of a direction to the, contrary, 
must hold the trust-property, or so much 
thereof a?, is unexhausted, for the benefit 
of the author of the trust or his legal representative, 


execution or executed 
without exhausting 
trust-property. 


lUmtr&t&ns, 

(it.) A convey a certain land to //— 

* k upon trust." and no tv net is declared ; or 

4 " upon trust to be thereafter declared,” and no snob declaration 
i-t ever made f * or 

upon trusts that are ton vague to be executed ; or 

up cm trusts that become incapable of taking effect ; or 

t+ iu trust for Of and (2 rmotma-' bis interest under the trust, 

In each of these cases B holds the land for the benefit of A, 

(A.) A transfers FU. 10,000 in the four par cents, to A in trust to pay 
the interest annually accruing due to 0 for her life. A dies. Then C 
dies. B holds the fund for the benefit of J hr legal representative. 

(e.) A conveys land to B upon trdsfe to sell it and apply one moiety of 
the proceeds for certain charitable purposes, and the other for the main¬ 
tenance of tho worship of an idol, //sells the land, but the charitable 
purposes wholly fail, and the mainkjoanco of the worship does not 
exhaust the secs.‘ Y d moiety of the proceeds, B holds the first moiety and 
Lh a part unapplied of the second moiety for the benefit of A or his legal 
representative. 





ACT IT OF 1882. 

(tL) A bequeath* Be* 10,000 to R bob© laid out in buying land to be 
conveyed for purposes which cither wholly ot partially fait to take effect. 
B bolds for the benefit of .4V legal repreaentative the undisposed of in¬ 
terest in the money oi land if pure based, 

84, Where the owner of property transfers it to another for 
[pi Illegal purpose, and such purpose is not 
Transfer for d legal ; ;. lto exemitioh, or the transferror is 


purpose* 


Bequest for 
purpose. 


illegal 


Bequest of which re¬ 
vocation is prevented 
by coercion. 


86 


carried into execution, or the transferror is 
not as guilty ns the trnnsferree, or the effect 
of permitting the tmnsferrec to retain the property might be to 
defeat the provisions of uuy law, the transferred must bold the 
pro per tv for the benefit of the transferror* 

85, Where a testator bequeaths certain property upon trust, 
and the purpose of the trust appears on 
the face of the will to be unlawful, or 
during the testator’s lifetime the legatee 
agrees with him to apply the property for mi unlawful purpose, 
the legatee must hold the property for the benefit of the testator’s 
legal representative. 

Where property is bequeathed, and the 
revocation of the bequest is prevented by 
coercion, the legatee must hold the pro¬ 
perty for the benefit of tile testator^ legal 
representative* 

Where property is transferred in pursuance of a contract 
which is liable to rescission, or induced by 
Transfer parspaiifc to f rau d or mistake, the transferee must, on 
rescmdalfte contract* receiving notice to that effect, hold the 
property for the benefit of the transferror, subject to repayment 
by the latter of the consideration actually paid. 

87* Where a debtor becomes the executor or other legal 
representative of his creditor, he must 
Debtor becoming ere- hold the debt for the benefit of the per- 
(liter's representative. feona hvterested therein* 

38, Where a trustee* executor, partner, agent, director of a 
company, legal adviser, or other person 
, Advantage gained by bo(Iu g j n a fiduciary character to protect 
fiduciary. t } ie j^teresta of another person, by avail¬ 

ing himself of his character, gains for hansel 1 any pecuniary 
advantage, or where any person m bound enters into any dealings 
under circuinstandes in'which his own interests are, or may bo, 
adverse to those of such other person and thereby gains for lnm- 
self i pecuniary advantage, he must hold for the benefit of such 
other person the advantage so gained. 

JlhtstraiioW' 

(a ) A, an executor,. buys at an undervalue fmtn B* a legatee , his claim 
undor tbs will* Bh ignorant, of the value of the bequest. A must hold 
for t ha benefit of B the difference between the price and value* 
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APPDX. (M i. & trustee, uses the trust-property for the purpose of his o vnx 

_business, 4 boldi for the benefit of his beneficiary Urn profits arising 

from such user, 

(<r,) A. a trustee, retires from his trust in consideration of Ids * mice*?or 
paying him a sum of money, A bolds such money tor the benefit of dis 
beneficiary. 

(4.) A , tt partner, buys land in his own name with funds belonging to 
the partnership, 4 holds snob land fur the boiioilt uf the partnership, 

(r. ) 4, a partner, employed on behalf of himself ami his oo-partuers in 
negotiating the term* of a lease, clandestinely stipulate# with the teftwr 
for payment to himself ofakkh of rupees. A holds the lakh for the 
benefit of the partnership, 

(/.) A and H arc partners, A dips, 77. instead of winding up the 
affaire of the partnership, retains ulL the asset* in the business. B m ist 
jmcuunt in A'* legal representative for the profits arising from A'# share 
of the capital. 

($■} 4, an agent employed to obtain a lease for IL obtains the lease for 
himself, A hold? the lease for the benefit of ft 

(/*,) A, a guardian, buys up for himself incumbrances on bis ward 27*4 
estate at an undervalue* 4 holds for the benefit o! 1$ lihe incumbrance® 
so bought, and can only charge him with what he has actually paid. 


$y* Where, by the exercise of undue influence, any advantage 
i> gained in derogation of the interests of 
Advantage gained by another, the person gaining such adtitn- 
" tag-o Tk-ithont cons-iiteraiion, or with notice 

tiint such influence hu* been exercised, 
must hold the advantage for the benefit of the person whose inter¬ 
ests have been so prejudiced, 

90, W1 1 ere a ten aiit-fqti fc ? cn-own cr, mortgagee or othor 
. _ a , , qualified owtipr of any property, by avad- 

qualified owner, mg himself of his position as such, gams 

an advantage in derogation of the rights 
of the other persons interested in the property, or where any 
Mich owner, as representing nil persons interested in such pro¬ 
perty, gains any advantage, he most hold, for the benefit of all 
persons so interested, the advantage m gained, hut subject to 
repayment by such persons of their due share of the expenses 
properly incurred, and to an indemnity by the same persons 
against liabilities properly contracted in gaining such advantage* 


JUuftrationt. 

(■*,■) A , the ber.ant-fordife of leasehold property t renews the lease in his 

own .name mid for his own b uciib. A holds the leiw wed leas£ for tho 
benefit .of all those interested in the old lease, 

(b.) A village belong® to a Hindu family. A, one of its members, pays 
nnz fan a to Government, and thereby procures his i. Me to be entered os 
the ioinular of the village, A holds the village for the benefit of himself 
and the other member*. 

(r.) A mortgages land to B t who enters into po^sr: don. 23 allows the 
Government revenue to fall icto arreur with a view tn fchr land br ing put 
Bp for sale and his becoming himself the purchaser of it. The land is 
accordingly sold to ft. Subject to the repayment of the amount due on 
the mortgage* and of his expenses properly incurred as mortgagee, IJ holds 
the land for the benefit of A * 


act ii or 1SS2. 


91. 


with notice iii existing 
cod tract. 


Where a person acquires property with notice that another 
person lias entered into an existing coti- 
Prpperty acquired tract affecting that property, of which 
specific performance could be enforced, 
the former must hold the property for the 
benefit of the latter to the extent necessary to give effect to the 
con tract . 

02. Where a person contracts to buy property to be held on 
trust for certain ben die varies, and buys the 

Purchase by por^m property accordingly, he must hold the 

cent rue hug tob ny p ro - p TO p er t T for ^heir benefit to the extent 
pertfytobeJieidoiitriiat. ■ 1 * . , v 

necessary to give effect to the contract. 

93* Where creditors command the debts due to them, find" 
one of such creditors, by a secret arrange¬ 
ment with the debtor, gains an undue 
advantage over his co-creditors, he roust 
hold for the benefit of such creditors the 
advan tuge ao g&bed* 

In any case not coining within the scope of any of the 
preceding sections, where there is no trust, 
Construct! ire trusts in \ m t (die person having possession of pro¬ 
perty has not the whole boneficiftl interest 
therein, ho must hold the property for the 
benefit of the persons having such interest, or the residue thereof 
(as the case may be), to the extent necessary to satisfy their just 
demands* 


A d vantage secret! j 
gained by one of several 
compounding creditors* 


94. 


cases not expressly pro¬ 
vided for. 


Ilia sir aiimM, 

(a.) A, an executor, distributes the assets of hie testator B to the kga- 
fctvis without having paid the whole of BA Thu legabt.es hold for 

the benefit of jsjjN?*editors, to the extent necessary to satisfy their justi 
demands, th ossett* so distributed, 

(ft.) A by mistake assume* the character of a trustee for J?, and under 
colour of the trust receives certain moneys. B may compel him to 
account for such moneys. 

(/ h ) A makes a gift of a lakh of rupee* to B. reserving to irimnelf, with 
BA assent, power to revoke at pleasure the gift a;* to R&, 10*000, The 
gift is void as to Ha. 10,000, and 8 holds that sum fur the benefit of A- 


95, The person holding property in accordance with any of 
, the preceding sections of this chapter tmmfj; 

bo Jar wniny bo, perform the s.m.e ft. ties, 
and is subject, so far us may he, to the 
same liabilities and disabilities, as if bo were a trustee of the 
property for the person for whoso benefit he holds it; 

Provided that (a) where he rightfully cultivates the property 
or employs it in trade or business, he is entitled to reasonable 
remuneration for his trouble, skill and loss of time in such culti¬ 
vation or employment ; and (&} where he holds the property by 
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appdx. virtue of a, contract with the person for whoso benefit he holds it, 
— or with any one through whom such person claims, ho may, with¬ 
out the permission of the Court, buy or become lessee or mort¬ 
gagee of the property or any part thereof. 

9th Nothing contained in this chapter shall impair the rights 
, , of transferrees in good faith for cons id era- 

> Jfl^pnrcbfflL ° ti01 \ (,r c f reat f « m . ev!isiun ? { 

any law for the time being m toree. 


THE SCHEDULE, 


Statute. 

Year and chapter. 

Short title. 

Extent of repeal. 

20 Car* II* c. 3 . 

The Statute of Frauds. 

Sections 7, 8, 9, 10 



and U* 


Acts of the Gov ken ok Genkbai# in Council. 


Number and year. 

Short title. 

Extent of repeal* 

XXYIII of 186G 

The Trustees' and Mort- 

Section* 2* 3, 4. 5, 32, 
33,34, 35, H, & 37* 


^ ageea l*o w e ra Act. 


mm. 

In sections 39 and 43 



the word 1 trustee 1 
wherever it occurs ; 
and in section 43 
the words 1 manage¬ 
ment or 1 :iUd ■ the 
trust-property or.’ 

I of IS77 

The Specific Relief Act, 

In section 12 the first 


1871, 

illustration* 



























INDEX. 

ABROAD, 

r. q f. who is-mast be party to suit, 3 H* 

imro'vcabie property -—, trust of, iVX 
moveable property -—* trust of. 2f>, 
payment to o. q. t. who is —, 207. 
trustee doe* not become incapable to net by going, 330* 
who is — not necessary party to a nit, 344. 

Sea Trusts Act, 1S82. 

ABSCOND, security from trustee about to, 1S2* 

ABSENCE 

oL trustor, Court may make order tinder Trustee Act in, 441. ^ 

beyond j uriscliotio n, ground for appoint me nb of xeeeiv^r,o40. 
See Teusts Act, 1832, 

ABSOLUTE INTEREST in trust estate, whom <?> q, t, entitled to, 27L 
ABSOLU TE TRUST for sale does not author ias mortgage, 170. 
ABSTRACT of title, conditions of sale m to, 224. 

ACCEPTANCE OF TRUST, 
hy acting as age ui\ 131 * 

executor of an exeoutor, 121, 
how effected, *220, 467, 
liability of fcirnstee after, 123, 
parol evidence of, 122. 
partial. 122. 
recitals, 122. 

trustee id so executor, 121, 

£}#« TntJrirs Act, 18 S3, 

ACCIDENT, when trustee liable fur loss by, 1 S3. 
account/ 

by agent of trustee, 1 OR. 

trustee of charity. 3d4, 

( t q, t. has right to, 1S7* 
copies of, 163. 

costs of inability or refusal to, IBS. 

(Iextraction of books of, 167, 
duty of Agons to kcep, 167. 

trustee to keep* J Bl¬ 
under Act XX of 1803, 407, 

Official Trustee to keep, 411, 
effect- of negligence in not keeping, 214, 
estoppel of o. q, t . by settled, 247- 
gi. A i tilth of trustee considered in taking, 158* 
inspection of, 158, 

liability of managing member of joint Hindu family to, 158, 
trust'll 1 to -—* for rents. 263. 
of mesne profits, by trustee renewing lease, 109. 
of public funds, no suit lies for, 217, 
production of books of, 157, 
right of trustee to settlement of. 219. 
trustee mixing those of trust-estate with his own. .L»7, 

Sea Tbustb Act, 1882. 
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INDEX, 


ACCUMULATION, 

liability ot trustee fur not following directions for, 184. 
ot income when applicable for future mamteuanro, 22$, 
trust for* 38, 

See Trusts Act, 1851 

ACKNOWLEDGMENT of de&fc by one trustee, 2U. 

ACQUIESCENCE, 

im hrvtuik \f trust, 1 90* 

accepting portion of claim not, 1£)L 

delay on part of <\ */. L when it amounts to, 191. 

onu» of proof of, (91, 

purchase by trustee of trnat^pioporty, 261, 

sale by beuaraitlar, 10.1 

manager of joint Hindu family, 307. 
in voluntary gifts, 1 lb. 
or settlement. 72. 

See Trusts Act, 1882. 

ACQUISITION by trustee of tru^-property wrongfully eon verted, 313, 
See Tmjffus Act. 1882, 

ACTIONS, 

duty of trustee to bring and defend, 137. 
to restrain waste, 142. 

ADMINISTRATION of trust, suit for, 217. 

ADMINISTRATOR, 

liability of, a* u> rente, etc., 468, 
to pay interest , 313. 
may not purchase assets 
petition for advice of High Court by, 469. 
when necessary party to suit, 344. 

ADMINISTRATOR-GENERAL. remuneration of, 260. 

8ee Trusts Act, 1882* 

ADMISSION of receipt of trust-iurd by trustee, 338, 


ADVANCEMENT, 

application of trust-fund for, 22 j* 
evidence to rehut presumption of, 01 


ADVANCES, 

interest on* 216. 

right of trustee to be reimbursed for, 214. 
suit to recover, 21 tl 


ADVERSE TITLE, trustee cannot not up r 165* 
See Trusts Act, 1882* 


ADVERTISING, duty of trustee for sate as to, 168, 223. 


iDVICIS, . , , , 117 

donor should have independent, U 
of e. q, t when trustee should apply for, 220- 
counsel, see Oou^sel- 
Court, petition for* 218. . . 

under Religious Societies Act, 4u3. 

Trustees 1 and Mortgageea s Aot, 453. 
Set Trusts Act 1 , 1882. 





INDEX, 


m 


AD VGC AT JS-OE N ERAL wb.cn necessary party to mit relating to 
charity* 303 * 

AFFIDAVITS, , , . fl „ . 01Q 

not to be used on petition for auvioe or Court* zi J. 
of fitness of new trustee* 331. 


AGENT, 

acceptance of trust by acting bus, 121 * 

authority from c. £. to pay trnet-money to, 179. 

becoming trustee may not profi t* 254* 

duty of——to keep account?, 157. 

has no lien for expens e, 215. 

liability of trustee for acts of, HA 181,130, 

may not purchase tmst-estate, 260. 

not entitled to receive putchascononey, 2 29. 

notice of equitable assignment to, 280, 

payment to, 240, 

remuneration of, 243, 249. 

right of trustee to be remunerated for expend m, Zll. 

reimbursed for damages caused by, 21 o. 


to whom liable, £41), 

trustee disclaiming may act as, 134, 

when considered constructive trustee, 10/, 10J, 18L 

when responsible for loss. 184. 

iVc Trusts Act, 1832. 


AJMERE* Minors’ Act in, 228, 


ALIEN, 

creation of truei by, 12(1, 
nmy be c * #. t., 127. 
trustee, 129. 

See Trusts Act* 1882, 


ALIENATION, 

by berm 1 .}Alar, 103. 

htf c. (j , t. of equitable inf crest, 273. 

assignee takes subject to all equities, 274. 
conveyance how made, 274. 
deKcription of property, 27S. 
equities j assignee takes subject to nil* -j 4, 
incumbrances* inquiries as to, 273* 
married woman cannot alienate property 
use, 274* 

mortgage, may be by way of, £77. 
notice of equitable title, 273* ^ 
to trustees tube given f 276. 

what is sufficient, 275* 

Ste Notice. 


settled to separate 


priorities* 276, 231. f . 

sefc-oif, assignee takes subject to-nghts oi, 
stop order, 281. 

suit by purchaser for conveyance, 273* 
trustee cannot interfere, 273. 

liability of, for loss after notice, £73, 
by Hindu widow, 147. 
of charity estates, 367. 

property devoted to idol* 374* 
wuqf property, 3 85-“7* 
restriction on, 37, 40, 


BOO 


INDEX, 


ALLOWANCE, 

to partner for carrying on baaing, 243, 
trustees, 243, 

for outlay when ordered to rcoonvcy, 290* 

St!t? EEMU-NERATIOiS t . 

ALMSHOUSE, trust for, 353, 

ALTAMUHA, effect of use of word 383. 

ALTERING SCHEME OF CHARITY, 353* 

APPEAL, 

f rom order on petition for advice, 213* 
is at trustee’o risk, 217. 

APPLICATION OF V U RG HASE-M0NE Y, 
liability of purchaser fee- see to, 228. 

agent* payment to, will not discharge, 229. 
charge of debts releases liability. 230* 

incase of purchaser from IIitw3 u, devisee* 232, 
notice of breach of trust, effect of, 231, 
on purchase under power of frde, 17 L 
solicitor* payment to, will not di^Vhurge* 229. 
ta whom purpose-money should be paid, 229* 

Under Fines and Recoveries Act, 229, 

Trustees' and Mortgagees' Powers Act, 229, LI6, 463, 

APPOINTMENT OF NEW TRUSTEE, 
by Coyirt, 330 . 

affidavits of fitness. 331* 
costs of suit for, 332. 

discharge of representatives of deceased trustee* 333, 
executor, discharge of, 333, 
grounds for appointment, 331,333, 

Official Trustee when appointed, 332* 409. 
rules for selection of new trustees 285, 

Stilt neaestary, 284 , 331. 

Trustee# 1 and Mortgagees 1 Powers Act, 333, 454* 
where property Wt, 332, 

whether retiring trustee must appoint snbeseaor, 331. 

See Trusts Act, 1882, 
of charity, 303,365, 

« nder jtpn'ortf in instruments 327 , 

abroad, trustee does not become incapable to act by going, 330, 
becoming 1 unfit ! or 4 jiysapable to act, 1 329. 
breach of trust, when retiring trustee liable for, 330, 
o, g* t. tuny be appointed, 329, 

* declining to act* 1 328- 

effect- of assignment by executors on, 123, 

exercise of power of, 329, 

for purpose of committing breach of trust, 330* 

jurisdiction, new trustee must be in, 330* 

p umbet of trustees, 328* 

payment into Court ou retiring, 328* 

1 refuting to act,’ what is, 328. 
rcti re, payment to trustee to, 330. 

1 retidng from trust/ what is, 328. 
to aid in distributing trust-fund, 173. 
trustee dying in lifetime of settlor, 32$, 
stamp on transfer, 330, 

ikt New Trustees ; Trusts Act, 1882, 
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APPOINTMENT OP NEW TRUSTEH-(^w^). 
under Religions Endowments Act. 399. 

Religious Societies Act. 451. 

Trusteed ami Mortgagees * Powers Act, 154. 

Se 0 T itusis A ut, 1883. 

APPOINTMENT OF RECEIVER, 339. 
discharge of, 341. 
duty of, to keep accounts, 157. 

rroimd- for: bankruptcy. driiukenneiia, insolvency, misapplication 
o£ itaaofcf, 344) 
poverty not, MO. 
liability of, to pay interest, 313. 
r enumeration of. 243 
sureties required on, 340, 

under Trustees* amj Mortgagees’ Powers Act, 447. 
who may apply tor, 340, 
where yi&ste, 147. 

APPORTIONMENT 

of fund between legatee 1 ! and charities* JPiQ, 

profits of toast-property employed in tou^ 317. 

APPROPRIATION OF LET AO Y, when trustee may take steps for, 220. 

ARREST of trustee about to abscond, 132. 

ASSAM, Minora* Act in, 22 $, 

ASSENT to creditor's deed, 75. 

ASSETS. 

acceptance of trust by Interfering with, 121. 
distribution of, 459. 
time for realising, 173. 

ASSIGNEE, 

of equitable interest takes subject; to all equities, 274, 324. 

insolvent neglecting to pay dividends liable to j my interest, 16$, 

313. 

reversionary hmr cannot sue bo restrain Hindu widow from 
committing waste, 14S, 

trustee cannot appoint new trustee under power, 329, 
purchase of insolvent's estate by, 264, 

ASSIGNMENT, 

by executors on appointment, of now trustees, effect of, 123. 
for purpose of defrauding creditors* GO, 
of ck(ixfr~m~aMhrn. subject to trust, 63, 
equitable interest^ 06 . 

See A ii(iENATION, 
half pay, 35, 
renewed lease, 193. 

ATTORNEY, 

delegation of ministerial act s k>, 240. 

See ThustA Act, 18*2. 
employment of. to invest. 230, 
sotting aside gift to, by client, 114. 

See Parts EH; llfiJtUN&lUTION £ SOLICITOR, 
when constructive trustee, 110 * 

See Solicitor, 
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AUCTION, when trustee may ae'l by, 222, lit. 

See Trusts Act, 1882, ' 

AUCTIONEER, 

if trustee, may not profit from office, 255* 
remuneration of, if mortgagee, 213, 

AUTHOR OF TRUST, 
definition of, 1H, 

in Trust Act, 465. 
delegation authorized by, 2S8. 
remuneration of trustee may ho fixed by, 217, 
who may be, 124, 

AUTHORITY from cn f. *. to pay trust-money to agent, 179. 

AUTHORITY OF TRUSTEE generally, 219. 
to appropriate legacy, 220. 
buy in at sale 234, 
compound debts, 222, 
cut decaying timber, 220. 

exercise discretionary powers of bond fide proprietor, 219, 
insure, 22!, 

maintain e. q. t. though adult. 221. 

infant c> q. t>, 226. 
pay barred debt, 222. 
reiea«e debt, 222. 
repair, 321, 

sell by private contract or public auction, 223, 
vary investments, 22 A 

BADGES OF FRAUD, 117. 

BAILIFF, right of trustee to be reimburse*! expenses of , 2? 2, 
BANKER. 

deposit of moveable property, securities, or money with, 140. 
liability of trustee for failure of, 110, 142. 
note-of-hand of, not a sufficient security, 142. 

BANKRUPTCY, 

of trustee ground for appointment of receiver, 340, 
trust to <«M£se on -—- of o. q. A, 41-45. 

See Insolvency. 

BARRED DEBT, when trustee may pay, 222. 

BARRISTER when a constructive trustee, 110. 

BATHING <4HAT. trust for, 14. 

1 BECOMING UNFIT OR INCAPABLE TO ACT, 1 what L% 33D, 
BEN AMI TRANSACTIONS. 07. 

assent of benatuidar to. unnecessary, 100. 
burden of proof of, 98. 
disputing landlord’s title, 100. 
equitable owner may am bcnainidar, 304. 
evidence to prove, 101-2. 
fraud, true owner may plead his, 103. 

Mnhomedans, bimarni transactions among, 100. 
notice, purchase with, from faenamklar, 104. 
oral evidence to prove, 102. 
pleading, 103, 

purchase at sale for arrears of revenue, 103, 
with notice of, 104. 
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BEN A MI TR A NS ACT IONS— ( efmt i n urn), 
real owner may sue foenamidar, 104, 

Kale by beuanifoar, 103. 
sou. purchase fh name of, i>3. 
standing by, 103* 

stranger, purchase in name of. 9$, 
strict proof of ben ami title required. 101 - 
transaction avowedly fraudulent, 105. 

BENE F 1C I ARIES, t» CkbtOi QH* THUS! ; Trusts Act, 1882. 

BEQUEST to religions or charitable purposes, provisions of Succession 
Act m to, 862, 

BEST ADVANTAGE, duty of trustee to sell to, 233, 

BIBLES, trust for purchase of, 353. 

DID, whim trustee allowed to, for taint-estate. 261. 

BILLS OF EXCHANGE, following trust-property contorted into, 296, 

BOMBAY, Alinors' Act in, 228. 

BOND OF INDEMNITY, when trustee entitled to, IT* 3 , 

BOOKS OF ACCOUNT, production of, 157. 

BREACH OF TRUST, s . . _ - _ 

abscond, trustee who has committed a —* and is about to abscond 

may be required to give security, 182. 
accumulate) dividends, neglect to, is a, 184. 
rusqumeneo in by c q. t.. 190 
agent, liability of, for, 110, 184. 

appointment of trustee for purpose of committing, S30. 
by co-executor, 193. 201, 206, 
co-trustee. I40 ? 198, 
q. t. t acquiescence in, by. 190. 
concurrence in t 188, 
joining in ——liability of, H22 4 323. 
person sd liability of. to reimburse trustee, 236, 
purchase of trust-estate from, 261, 
release by, from, 192, 
compounding debts, when a, 252. 
concurrence in, 188. 
confirmation of, 192. 

contribution among co-trustees in respect or, 207. 
costs of suit in respect of, see Cosm 
criminal. 182, 40 G, 
delay in seeking relief for, 191. 

destruction of t,nisfc-property, liability of trustee for, whore, 1• 11 

extent of liability for, 182. 

follow! n g tru sbestate, 191. 

giving up custody of title-deeds is, 211 

imaginary values, where trustee charged with. 182, 

impounding fund in Court to meet liability Lor, 207, 

indemnity -clause bow fur protection for, 2UL 

indemnity from gainer by, 217. 

injunction to restrain, 296, 2S7. 

insure, when neglect to, is, HQ, 

in veatmfint, n e giecti ng . is* AH ■ 

on personal security i*b bI2, 160 
lease* taking lease of t»r uat-propcrLy by trustee is, 26Q. 
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BREACH OF TEUBT -(cotitmmd). 

leaving trust-estate outstanding is. 137, 138. 
liability of agent partly to, 240/ 

partner employing trust-funds in business, 310, 
trustee delegating office, 235. 

employing trust 7rjids In trade. 31 4, 

. _ leaviio property tiiiloTi^stea. 314, 

Imufeation to suits in respect of, t&f Limiiaiton. 
lotoi by trusted to the®aselves in f 2115* 
loss by accident, where, T8;h 

mixing iru*t*JundH wiiii tru$fee s money js, 1if), l !?. 
neglect to neeutniilale dividends h, 184. 
get in trimi-estate, j 37. 
invest, 160. 

obey directions in instrument of trust, 184, 
pay premiums, 184. 
register, l,S4, 
transfer stock. 1S4. 

new trustee, liability of r for--of predecessor, I3i>. 

non - i u vestmeat is. 3 J 4. 
note-of-hanrl. investment? on, is, 16 L 
notice of, 231 

pec Notice, 

parting with control of trusts property is, 141, 

partner, liability of, for, 183. 

payment to legatees while debts unpaid, 181. 

under power of attorney when r 207, 
p e rso n al l i a bil i ty of t r us tee f or, ] ft 7 . 

though m benefit derived from, 182. 
personal security, lending on,ia t \U t 142.16Q, 205. 
policy of assurance, neglect to keep up, when, 184. 
power,neglect to execute is, 184. 

predecessor, liability of trustee for-of> 193, 

professional adviser, liability of, for, 183, 
promissory note* investment on. is, H>0, 
purchase by trustee for sale of trust-property, when, 256. 
of debt, when, 252. 

insolvent's estate by assignee, 264. 
trust-estate from o. y, t 261, 
purchaser, following trust *’Slate into hands of, 2£H, 
from heirjM of Mahomedan debtor, 312, 
receipt, trustee or exec liter joining in for conformity, liability of, 
for, 1114,1 m 

release by r. q. t, f rom liability fur, 1D2. 
representatives of deceased trsiifcee, liability of. for his, 330, 
sale, purchase by trustee for sale of trust</rate i*, 256, 
securities, neglect to realize when a, 137. 
eet-otf in respect of ——not allowed, 102, 
several liability of trustees for. 206, 
solicitor, liability of, for — of partner, 183. 
stock, neglect to transfer* when, 184. 
trade, employing trust-funds in, when. 261/314. 
wilful default, when trustee charged with — in respect of, 1 H2 f 107, 
Sm Trusts Act, 1882, 

BR IDGE, trust for repairs of, 362, 

BROKER, 

if trustee, may not profit from office. 255. 
liability of trustee for failure of, 141,142, 
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BURDEN OF PROOF in ben ami transactions, 9$. D)T. 

BURMA, Minors! Act in, 228, 

BUYING-IN AT BALE. 224. 

See Trusts Act, 1 S82. 

CAPRICE, liability of trustee refusing to transfer through f to pay 
(sOfitft, 119, 

CARE required from trustee, 140, 

See Tmsts Act.. 1 882. 

CASE-5 FOR OPINION OF COUNSEL, right of e, q. t K 212, 

CENTR AL PROVINCES, Minors' Act in, 228, 

CERTAIN, 

gift to idol must he, 370. 
im|p^d trust mu4 he, Sp, 

bo trust for charitable oi religions purposes, I>r>5, 

See Tnugra Act, 1882. 

cestui qt£ rnmr f 

abroad, payment of trust-fund to, 207, 
should be party to suit, 314, 
acquiescence by, in breach of trust, 190, 

See AcQun\sci:xci;. 

and trustee, parties to suit between, 343. 
assignment of - qintable interest of, 50. 

$*e Alien Adm. 

authority from, to x>ay trust-money to agent, 170. 
ooncurreneo by. in breach of trust, 188. 
consent of. to change of iuvcsrment t 162, 
con bract for renimieratimi with, 248 
conveyance of trust-property to. 175- 
deftaitidu of, 18* i I85, 

discharge of trustee from office by, 235,327, 
election by. to take trust-property unconverted, 3£fiL 
estoppel of, by settled account, 247, 
failure of, 157- 

heirs or nejcbof-kin of, 258, 
gift by -—- to trustee. 252, 

interest o f each —- to be attended to on sale, 1 69, 
joining in breach of trust, liability of, 322. 
liability to refund, if Overpaid, ISO 
m am ten m t ee of ad«lit, 221, 
infant, TMk 

may bo trustee, 132. 320. 

^ f>et aside purchase of trust-estate by trustee, 250. 

one, not to be benefited at expense of another, 152, 1 82. 
payment of tnwt-funfl after death of, 176. 

to. ■without notice of transfer, 308, 
when abroad. 207. 

personal liability of, to reimburse trustee, 210. 
purchase for Ik;tv fit of, 252, 

'of trust-estate from, by trustee when breach oi trust, 261. 

* release to trustee from, 177. 

remedy of in c. r uses of mo n in vestment and wrongful investment, 7 r»7. 
in ease of trustee's insolvency, 158. 
and tee BtiKACH or Trust ; Duties and Liabilities 

oir 1' ir V 8TEJ24 ; 8 l • IT, 
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CESTUI QHE TRUST- (continued). 

right of, to account of rents and profits, 268. 
alienate Interest, 273* 

Str Alteration* 

app)y for appointment of proper number of trustees, 280, 
of receiver, 340* 
call for conveyance, 2G9, 
compel performance of act of duty, 2S7* 
copied of documents, 272* 
costs of suit to compel conveyance, 2fi6, 
elect to take property unconverted, 320, 
execution of trust, 28ii- 
liave fund paid into Court, SSfi. 
hold property absolutely, 271. 
injunction to restrain breach of trust, 287* 
i n s [> ec tton o f documeu ts f 2 72* 
institute suit for appointment of new trustees, 284. 

to compel conveyance* 26!#. 
proper number of trustees, 284, 
rents and profits, 288. 

set aside purchase of trust'property by trustee, 28 9* 
specific performance of trtisfc, 27 1* 
suit by trustee against* to recover advance, 210* 
to be pointed out on creation of trust, 52. 
trnusforreo from, lights of, 32L 
when necessary party to suit, 341,314, 

trustee should apply for advice of, 220* 
who may be* 127, 487. 

See T&U&XS Act, 1882. 

CHANGE OF INVESTMENT* consent of a. q, I to, W& 

GHATtG E OF DEBTS, liability of purchaser to see to application of pur- 
chase-mOncy where there is a, 280. 

CHARGES AND EXPENSES when allowed to trustee, 347* 

CHARITABLE PURPOSES, 

registration of societies for, 391* 

OVr Rj:CrISTaAT10X OF SOCIETIES ACT. 

when Official Trustee may be appointed trustee of trust for, 409. 

CHARITABLE TRUSTS* 319, 
account, trustees of, mu at, 3fil, 

Advocate-General when a necessary party to miifc respecting. 303. 
alienation of property devested for, 3 fit), 
altering scheme of, 358* 
among Hindus* 389, 

MahoTpedanB, 33(1 

appointment of now trustees of, 365. 
apportionment, of fund given for, 3b0, 
breach of trust, 362, 
certain, gift for, must be. 355* 

Civil Procedure Code* provisions of, ns to 7 363. 
eon struct ion of will containing, 357* 

oontexnporftneou^ nsago, when evidenoe of, admissible to aid in con¬ 
st rtimy will, 357 

controlling revenues of property devoted to, 367* 
pr^, doctrine of, 357* 
establishment of. 350. 
evidence to explain will containing* 357* 
failure of, 368. 
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CHARITABLE % RUSTS —(twniiwretl). 
foraigti country, gift for — in, M 2 . 
gift for — must be public and certain, 3/54, 355. 
generally. effect of, 353# 

immoveable property, —— may bo created, 352, 

intention of tenifttor to give to < ■■. when carried out cy prex. 359. 

limitation of suit for account of. 834. 

Mortmain Act not ap^Sqablo in India, 361, 
new- tenatees. appointment of, 365. 

Official Trustee when appointed trusted of, 365. 
parties tsi knits ruspeofftng, 363. 
principles of coiisttciing wiil containing, 357- 
prncedure in $uit for breach of, 363. 

purchaser without notice froth purchaser with notice of, 3GS, 

redress for breach of-how obtained, 363, 

Scheme of t power of Court to alter, 358* 

Succession Act, provisions of r as to creation of, 352. 

an its reaper ting, 363. \ 

superstitious trusts, 350, 

trustees oJj. account from, 364 

un :crtainty; when gift to—-void for, 355, 

vesting property in hew trustees, 366,^67* 

visitors, 367, 

what are, 352, 354. 

wills* construction of, 357. 

Sm TEttaTiiB Act ; TjauSTB Act, ISS2, 

CHATTELS, trustee of, should make inventory, 137. 

CHILD 

gift by, to parent, 112, 

no resulting trust on purchase in name of, 20. 

CHILD AND STBANGEIl, resulting trust on purchase in names of, 94. 

cnemw-ACTio jv ; 

alienation of, '273. 

assignment of. subject to trust, 58, 

CHITROH, trust for, 352, 

CIVIL PROCEDURE CODE, 
chap. xxxiv, p, 182, 
e>s. 15,16, p. 26, 

S3, 26, 27. and 2&, p, 341. 
as. 51, 438. and 430, p, 346. 
a. 317, p. 102. 

8. 437, p. 312. 

tss. 137, 139, anti 539, p. 15. 

a. 539, 563. 

CLASS OF PERSONS, charitable trust for > 354, 

CLIENT AND LEOAL ADVISER, setting asidc transactions between,114. 

CO-EXECUTOR,. 

delegation oc office t6, 236. 

liability of one for breach of trust of his-, 193,201* 

COLONIES, trust of land in, 29—31. 

COLOUR ABLE GIFT TO IDOL, 370. 

COMMITTEE, 

appointment of, under Act XX of 1863, p. 399. 
of lunatic, remuneration of, 243, 


INDEX. 


m 

COMMON ACCOUNT, liability of trustee raider decree for, 2Q<i. 
COMMUNICATION of deed to creditor, 76. 

COMPANY. 

investment on stock or sIijuv of, 161. 

trust for a private — in perpetuity, void, IU15, 

COMPENSATION, conditions of sale m to, 221. 

COMPOUNDING DEBTS. 

liability of executors and trustees fur F 252. 

powers of, 222 . 

under Trustees*' and Mortgagee^ Powers Act, 457- 
Sac Act, IS82. 

COMPOUND INTEREST, 

liability of executor or admitmtmtor U* pay, 313. 
trustee, 166, 318. 

See TuUsts Act, 1882. 

COMPULSORY PAYMENT into Court, 336. 

COSCUjSEEXCi: IN BREACH OF TRUST, 188. 

Tiiuers Acr, 1882. 

CONDITIONS OF SALE* 

what are allowable on sah‘ by trustees, 223* 

under Trustees' and Mortgagees 1 Powers Aefc, 44 L 
Scv TltUBTB ACT, 1882, 

CONDUCT, died aimer by, 133. 

CONFIDENCE IN TRUSTEE, 16. 

CONFIRMATION 

in oarie of voluntary gift, US. 
of breach of trust, 192. 

purchase of trunk-property by trustee* 261. 

CONFORMITY, executors and trur-tees joining to receipt for, 121 ^102, 
Bm XKiel's Act, 1882, 

CONSENT 

of o. q. t, to change of investment, 162 
Court to In treatment, 163, 

Sm TAraca Act, 1882. 

CON SI DER A TION, 

evidence to prove, 70. 

fictitious — is badge of fraud, 117 

not necessary t-o valid declaration of trust, 52, 

trustee retiring for, 255, 

what is a valuable, 59* 

$n- XliUSTS, Ac t. 1882, 

CONSTRUCTIVE NOTICE, 101, 233. 

CONSTRUCTIVE TRUST, 
acquiescence, 118* 
laches, 119, 
limitation, 366. 

person hi gaining benefit from fiduciary relation, bold property on, 107* 
agent, 107. 
factors, 107. 
guard fan. 1 EL 
legal advisers*. 109, 114. 
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CONSTRUCTIVE TliU ST —(con tin It eil). 

advisers, ill, 1-15. 
parent* 112, 
parbuer. 107, 
spiritual ad vipers, 111. 
trustee, 107- 
setting aside giCte, H5, 

Sets T u U8T& Act . 18 S3. 

CONTINGENT EIGHT. $<te Trustee Act, 410. 

CONTINUE KG LIABILITY of old trustee, 4317. 

CONTRACT, in , 

every person com potent to, may create trust, 124, 

Sec Utu-STS Act. 1882 . 
for remuneration with c\ q, f., 218. 
trust founded on an illegal. 85. 
when trust cob may soil by, 222 , 111* 

CONTRACT ACT, 
s. 23. p. &J. 
m* 57, uS, p 49’ 

8. 157, p. H§. 

CONTRACT OF SALE, conditions as to, 22 J. 

CONTRIBUTION, 20i>. 

Scr Tit ust s Act, 1882. 

CONTROL OF TRUST FUND, duties of trustees as to. 14L 

CONVERSION, m- 

of perishable property, 118 

See Timers Act 1882. 

CONVERTED TRUST PROPERTY, following, 2.N* 
CONVEY, 

power of High Court to appoint person to, 425. 
trustees to. 225 

Sec Trusts Act, 1882. 

CONVEYANCE 

nil truster * must join in, 210. 
by trustee exercising power of sale, i 15. 
of etfuitable interest how made, 274, 
tni^property to <e q, t„ 175. 
right Of c, fj. t, to call for, 2G9. 
to uew trustees, .lit I. 

without consideration, resulting trust on, 90* 

COPIES 

of accounts, right to, 158. 

documents, right of c. q. t. to, 272. 

Sec Trusts ACT, 1882. 

CORPORATION 

may create trust. 124. 
may ho a, q, £., 127. 
trustee, 1 \0. 

COE PUS, 

lieu of trustee on, for expenses, 215. 
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COSTS P 

after decree, 347. 

between stranger and parties to trust, 34(5, 
trustees and r. q,t. w 34ij fc 
on used by trustee's misconduct, 318, 
churgea and expend s, 347, 

if, si U for bp ach of trust where several defendants involved, 207. 
of accomite, 348, 

application to High Goort under Eeligtoue; Societies Act, 463, 

appeal. 217, 

court Pol’s opinion on title, 170* 

disci aimer, 347, 

determining' question of law, 348, 

relating’ to trustee's private interests, 348. 
inability or refusal to account, lf/8, 
independent action by trustees, 241. 
legal advice on purchase by trustee, 171. 
petition under Trustee Act. 141. 
refusing to convey trust-estate, 269. 
setting aside voluntary gift, 119, 
severing defence, 345™- & 
solicitor, trustee acting for himself, 246. 
suit a gainst Official Trustee, 411, 

for appointment of new trustee, 332. 
necessary by not of trustee, 317. 
to assert title to tmsfrftmd, 178. 
discharge trustee, 532, 
remove trustee, 285, 
set nsifle sale to trustee, 29L 
trustee after disclaimer, IHlh 

not malting in ventory of chattels, 137. 
out of fund. $47. 

reimbursement of trustees for, 213. 
uuder Act XX of 1868, p, 104, 

Sett Trusts Act, J882, 

CO-TRUSTEES 

delegation of office to, 230, 

disclaimer by, 138 

joint nature of office of, 240 

Liability of trustee for improper accounts of, 1 "7. 

loss caused by T MO, 

several liability of, 206, 

when one trustee liable for breach of trust of his —, 193, 

Sec Trusts Act, 1882. 

COUNSEL, 

costs of opinion on title, 170, 

right of c, (j. f . to eases for opinion of, 212. 

when tottteo entitled to take opinion of, 134. 

COURT, 

alteration of scheme of charity fry. 358. 

uppointmen t of new - trustees by — - - - y see Appointment OF New 
Trustees, 

consent of, to investment, 163. 
decree of, indemnity to trustee, 217, 
diBchurge of trustee by 330. 

affidavit of fitness of new trim fce on, 33 L 
caprice, trustee cannot throw up trust from, 331. 
conveyance to new trustee cn ? 334, 
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INDEX. 



<8L 


511 


CpfeR*r~-<< J0 ntiiuKlty. 
discharge— 

cost* of, 332, 

ground* Q$t $31—3. . ««* 

Si representative of 4ee«iM* tru^e, 333. 

sai4liooefisary, 33J‘ , _ * ki . * 

tm^cr Trustees* and Morttfijps Powurs AU, -?»3, 
wl’itsro property lost, 333♦ . t 

whether retiring trustee must appoint tiueoefisor, 331. 

dlaelaimef in* 133* 
exeo ation of trust by, 282. 

immunainff trust funO iii. 20T^ . 

l^ave of, when required fur sale* or in orange, 1 jK 
purchase, i t Ju 

payment into, on retirement, 328. 
generally, 838. 
out of. to single trustee, 1BCK 
petition for advice of> 218, 
j&ATFvrmow. 

remuneration of trustee appointed by, /tb. 

Sn* Trusts Act, 1882. 

COVENANTS, usual on sole by trustees, 22 b 

CREATION OF TRUST. Gl. 1S82 

Sac Declaration of xbustj I rusts act, ioo- 

CREDITORS, p ■_ . r1 1(V 
ben ami transaction to defraud, UTl " 
purchase by, of insolvent's estate, M- 
void m .against, 92, 
suit by, against benamianr,-10u. 
trusts for, 14. *_ « ** I* ^ 

voluntary settlement for purpose of defrauding, oJ. 

CREDITORS 1 DEED, 
c v mmunicnfcion of, To. 
execution of, 75. 
revocation of, 73* 

CRIMINAL BREACH OF TRUST. 182, 
of property of religious endowment, 40b, 

CURATOR, 1 remuneration of. 240, 

Sr* tAcsts Act, 1882. 

CUSTODY OF TITLE-DEEDS, right of trustee to, 211,272. 
&,& Tun sts Act, 1882* 

or mm } 

doctrine of, 23, 

in ease of charity, 3ui — 3b 1- 

DEATH_ 

gift i n expectation of. when sat aside, 1 IS* 
of q, t., payment after, 170. 
presumption of. 176 
vacation oE office of trustee hy, 438. 

^ ^tarred. when executor or administrator may pay, 2-2-. 
compounding and releasing. ~*!2. 

Sen TkcbtS Act, 1cS3. 

duo to trust-estate, duty of trustee as to. »'■ 
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D ERT—( ni in nal V 

liability of purchaser to see' to application of purchase^money in 
payment of, 230, 
pnym erit of } iy inatalm m its* 1 33. 
trust for payment of, 73, 

DBBUTTUR PROPERTY, 
aJienation of, 2174. 

by lease. 374. 

estate wbie\i may be created on, 374 
evidence of endowment to be give £4 373* 
sale of, bow far set aside, 37 fS, 

necessity for. to be proved, 374. 
turn of worship. 376. 
trustee may not profit by. 373. 

DECLARATION OF TRUST, 31, 

by o. </. t of eq uitable interest, 56, 
consideration for —« not necessary, 33. 
incomplete, not enforced against author of trust, 33. 
intention to create trust must be shown, 52* 
may be by deed or will. 51. 
must' bo complete, 53, 
of immoveable property. 32, 4lid. 
mn v e able prep erfcy , 51, 46(3. 
property parsing by delivery. 54. 
parol, 52. 

Statute of Frauds how far m force in India.. 52, 
transmutation of possession not necessary, 53, 
valuable consideration, effect of, 32, 
when complete. 56, 57, 465. 
writing when necessary, 52. 

See Trusts A<ri\ 18S2; Voluntary fSETTLEMKKTM, 

DECLARATION of election to take property unconverted. 32 L 

■ DECLINING TO ACT, 1 what ie, 328. 

DECREE, 

of Court, indemnity to trustee, 217. 
payment of trust-fund into Court after. r;;18* 
p Am aft vk proof of necessity for sale, !HL 
Buspenifewi of trustees 1 po wer after, 232. 

See Trusts Act, 1382, 

DEED. 

implied trust in. 77. 

for benefit of creditors, 74, 76* 

DEFAULT, wilful, must be pleaded, 187. 

DEFENDING ACTION, duty of trustee as to, 137, 

Sfe TiirsTs Act, 1332* 

DEFRAUDING CREDITORS ^ 
by bon ami transaction, JfKb 
voluntary settlement for purpose of, 59, 

DELAY 

in applying to set aside voluntary gift, 119. 
disclaiming trust, 133. 

proceeding against trustee for breach of trust, Ul, 
realizing trust-property, 174. 
re-selling, 225. 
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DELEG ATTON OP TRUST, 235. 
authorial by settlor HuS, 
breach of trust, liabilii# of trustee for, 255* 
employm^hfcof solicitor. 1-0 Invest, 286, 
for wale, ?T2 
fraud by co-truutee* 233, 
legfd and moral necessity for, 237* 
of discretionary nature. 23!h 
ministerial act, 240, 
to agent, 24t), 
broker, 23 CL 

co-executor or co4rusteo r 236. 
trustee* 236, 
when necessary. 236. 

Ste Tiujbts AoT, i$S2. 

DELIVERY OF TITLE-DEEDS, trust for, 212, 

DEPOSIT, co adit ions of sale as to return of, 224, 

DEPRECIATORY CON DITIOHS OF SALE, trusted should not employ, 223. 
D Eli TV A TIVE Ti f LB, 17G. 

DESTRUCTION 

of Looks of account, liability of trustee for. 1 37 * 
truat-property, liability of trustee for, HO, 

B RfEBI0liATION OF TKITST-FROPEETY whim breach of trust, HO. 
DEVISE subject to trusu for idol,373. 

I>CAUSED of trustee cannot appoint new trustee under power, 323* 
DILIGENCE, duty of trustee to use, 168. 

DIRECT OK, 

may not profit from office, 254. 

£kc Tuustm Act, 1882. 

vemu nera ti on of, when partner solicitor, 246. 

DIS AB1LITIES 0 F TR ITS TEES, 234. 

8*6 TUU8T& Act, 1882, 

DISABILITY, payment of trust-fund to persons muter, J80» 

DISCHARGE, 

by payment to agent, 240. 

how trustee may obtain, 235, 327. 530, 

St c TiiCTyrs Act, 1882. 
of perron paving purchase-money, 446. 
reeeiv'er, 341, 

ro p rose n ta ti y«h o f deceased tr u steo ,333. 
trusteereceipt when, 456, 

DISCLAIMER OF TRUST, 132.167. 
acquiescence when n bar, 134, 

nr Lx o f o w u v rsh i p, tr us tec may not d iselaim a£ ter e xe rcL in g. 13 2, 
by heir of trustee, 132* 

(me trustee not ground for appolntmei^, of receiver, 341. 
parol, 133. 

re i i Liuei a Lion of proha te, 122. 
written statement, 133. 

CWlM'&Ttf opinion as to, when trustee may take, ’34. 
delay when :i bar, 133, 
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DISCLAIMER OF TRUST— (yc)* 
bow inade, 133. 
m Court* 133. 

when trustee may dieolaim and accept gift, 133* 

See Trusts Act, 1582. 

DISCLAIMIK& TRUSTEE, 
costa of, 347* 

not necessary party to suit, 3*14. 

DISCLOSING TRUST on purchase from trustees, 171. 
DISCRETION 

of trustees as to selling trn at-property. 173. 

not generally interfered vvifclu l“>2. 153. 
when Court will interfere with, 242 
See Trusts Act, 1832. 

DISCRETION ART TRUST. IS, 

delegation of. not permitted, 23:). 

for sale can not Tie exercised Sj in fant-, 127, 

See Trusts Act, 1882. 

DISPUTING LANDLORD'S TITLE, 100. 

DISSENTERS, trust for, 353* 

DISSOLUTION OF SOCIETIES. 

registered under Act XVI of 1860, p. 324. 
under IteligiOilfj Societies Act, 463-, 

DISTRIBUTION 

of trust-fund* 176, 

under Trustees' and Mortgagees' Powers Act, 459. 

DOCUM ENTS, right of e. q. t. to inspection of, 272. 

DOUBTFUL EQUITY, purchaser taking with, 291. 

DUTIES OF TRUSTEES, 

acceptance of office, consequent on, 335, 
accounts, as to, 167. 

See Account. 

active, in execution of trust to he. 135, 

acquaint the nisei yea with state of trust, 13G. 

advantage, trustee may not fierivu. from trust, fee PROFIT- 

attend to interests of all parties, 3 €9. 

cite required from trustees* 140- 

eh an tl see C h a hit a B l e 'I 1 n if sts. 

collect debts due to estate, 137. 

control of trust-funds. Ml. 

conversion of perishable property, l l8. 

convey, eee Co n Vft yaKCK 

custody of moveable property, 140. 

debts, see Debts. 

delegate, trustees may not, see DeUgatigS. 

distribute tru^t-fund, 175, 

get in trust-estate, 13G, 137, HO* 

impartial, to be. 162. 

insure* when trustee may, 221* 

investments;, tv* to, 159* _ 

outstanding property, getting in, 136, 137,140* 

protect truftt-fi&tate, 137, 

purchase, 17 L 
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DUTIES OF TRUSTEES— (toutinvert)* 
realize secumfcios, time to, 139* 
tec Salk. 

title# to make gnat!, to trust-property on sale, ? 7t>. 
trustees m ay he compelled to perform oct of duty, 271, 287. 
varying seeunties, os to, 162 , 

waste, to prevent, 112, . 

^ Maka&buof Joist Hindu Family ; Tkustis Act- 1882 

WA3T!f. 

EARMARK, meaning of T a* applied to money, 295. 

EDUCATION, trust for, 3n2. 854, 

Svc Tecsra Act, 1882. 

FLECTION 

by V- t. an to remedy when trust-property lost. 105. 

" * where trust-property to be sold o r invited, 320. 

one c . g. t. to retain share unco averted, 320. 

ENDOWMENT 

of laud subject to mortgage, 384. 
under Act NX of T 863, p, m. 

Sec m&mouB Y hosts, 

ENFORCING VOLUNTARY SETTLEMENT, 72, 

ENJOYMENT OF PROPERTY, trust postponing, 37. 


EQUITABLE ESTATE, 8. 

EQUITABLE INTEREST, assignment of, 56. 

Sec Alienation ; A^ionmen i\ 

EQUITABLE OWNER, proof of benami title by, 105, 

EQUITABLE WASTE, 145. 

EQUITIES, assignee tabes subject to. 274, 324. 

ESSENCE OF CONTRACT, conditions m to time being of the, 22*. 

ESTATES OF FREEHOLD, 2. 


ESTOPPEL 

iu benami transaction, 100. 
of c* q> & by settled account, 247. 

EVIDENCE, 

or acceptance of trust, 122. 
appropriati on, 3 82 
benami trftmmotioUB, 107. 
election to take property unconverted, 321, 
cn do win ent, 37 5. 
necessity for k ale. 311. 
to contradict recitals in deeds, 122. 
proven consideration, 70. 
rebut presumption of advancement. 94. 

resulting trust, 88, 94. 

EVIDENCE ACT, 
s, UI, p. Ill. 
e. 116, p* 100. 

EXECUTED TRUSTS, 20, 


EXECUTION, 

of creditor's deed, 75. 

powers under Trustee/ and NortgLigH Power* Act* 451. 
trust, discretion ne to mode of, now interfered with, 15-i. 

Tor idol, ft30* 
right of c £ to. 271. 

&£/ Trusts Act, 1882, 
suit for, 282, 

trustees to be impartial in t lf>2. 

EXECUTION-SALE, liability of purchaser to seo to necessity, 31 L 
EXECUTOR, 

al ho trustee, acceptance of trust by. 120, 
compounding debts, liability of, 252. 
dracharge of, 333, 

disclaiming may act m agent, 134. 
duly of, to iocosnt, 157* 
employing trust-fund in trade, 25K 
gift to, dibolftimer of office of, 133. 
joining in receipt for conformity. 190* 
liability of, to pay interest, 166, 313. 
may compound debts, 222, 157, 

keep ready-money for winding up estate, 143. 
not purchase aretes 265. 
petition for advice of High Court by, 450. 
proof iu insolvency by, 210, 
release to, 1 77, 
retirement of. 235* 
time for realizing assets, 173, 
when necessary party to suit. 34 h 
when cue liable for breach of tru^t of another, 193, 201, 

See Trusts Act, 1882* 

EXECUTOR BE SON TQIU\ 

constructive trust on renewal of lease by, 107, 

EXECUTOR OF AN EXECUTOR, 121. 

EXECUTORY TRUSTS, 20. 

&y$rh pf, application of doctrine of, to, 23. 
iu marriage articles, 22. 
wills. 23. 

intention of settlor carried out, 24. 

EXPENSES, 

lien of trustee for. 215. 

agent has no lien for. 215. 
right of trustee to he reimbursed for, 212. 

St# Trusts Act, 1882, 

EXPRESS TRUST, no limitation in case of, 303. 

EXTINCTION OF TRUST, $35 

Trusts Act, 1882. 

FACTOR when considered a. constructive trustee, 107. 

FAILURE, 

. Of r. (/. t., 157, 

charitable trusty 369. 
heirs of c* q* £, 256, 
next-of-kin, 256, 
tm&t, 48. 
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FAMILY RELIGIOUS TRUST, 14, 

RATHER* maintenance of infant c* q * t. by, 226, 

FEE-SIMPLE, elates in, 3. 

FEES TO COUNSEL, Tight oC trustee to *>e reimbursed, 2\2 
FELON, creation of trust by, 126* 

FEMALE 

may be ruu taw alii, 3S8, 

trustee of idol, 676, 

FEUDAL SYSTEM, 2. 

FICTITIOUS CONSIDERATION is badge of frond* 117. 

FICTITIOUS CONVEYANCE, trust founded on t 35, 

FIDUCIARY RELATIONSHIP, 

jurisdiction of Courts to aeb aside g ifUs to persona landing in —- to 
donor. Ill 
resulting? trust, 92, 

See TeuSts Act, 1862* 

FT NES AND RECU VEttlES ACT* 229* 

FITNESS OF NEW TRUSTEE, affidavit of, $91, 

FOLLOWING 

converted trusts property into hoods of third person, 291, 

Sec Tkustb Act, I£92. 
estate of Mabomedau debtor, 312, 
tr ustr property into hands of purchaser for value. 291. 

from manager of joint Hindu- 
family, 306, 

FORECLOSURE, suits for* of land beyond jurisdiction, 28, 

FOREIGN COUNTRY, 

gift to charity in, 862 
investment in aectmUoi? 6f, 161, 
trmfc of land in, 29, 49, 

FORFEITED PROPERTY, trust cannot be created of, 126* 
FORFEITURE, clause of, atrictly construed, 46. 

FRAUD, 

by co trustee, exoneration of trustee from loss caused by, 839, 
defective title cannot bo t-Lengthened by, 294, 
eiTect of, in computing period of limitation. 303. 

Obtaiuing cot 1C 11 rrettte of e,q> t. in b mi ?u o t. trnst by, 190* 
sotting Fiside voluntary gift on ground oi, so, IIL 
trust founded on, !; A. 

trustees not allowed expenses if guilty of, 213. 

FREEHOLD ESTATES, 2* 

FUND. 

costs out of, ,347. 
in Court, impounding, 207* 

FUTURE ILLEGITIMATE CHILDREN, trust for, £5* 

GETTING IN TRUST ESTATE, 136, 137, 110, 
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GIFT, 

by <\ q. t. to trustee, 252, 
coupled with duty, 248. 
to persona in fid.uot&ry capacity, 11!, 
religious houses, L 
trustee di&daunitig, 133. 

(..OOT) FAITH, onus of proving, in caaa of gift to person in fiduciary 
capacity, HI. 

GOV liRNMi-NT 

cannot be trustee. 129. 
may l>e 0 , q. f„ 127, 
create trust, 124. 

GOVERNMENT SECURITIES, when trustee bound tomve*tLu, 160 f 
410, 445, 453. 

See XBtfBTS Act, 1832. 

GUARDIAN, 

may not profit by office. 254, 

otms of proof of good faith on purchase from. 292, 
setting aside gift to, by ward, 118, 

HEIRS OF a Q. 71, failure of, 255. 

HEIRS OF TRUSTEEj diaclaimer by, J32 t 

niGH COURT, 

petition for advice of, 218, 

under Religious Societies Act, 4 ft 8, 

Trustees 1 and Mortgages’ Powers Act, 459, 

Sec Trusts Act, 1882, 

HIGH COURT CHARTER, 27* 
nixDU, 

devisee, liability of purchaser from* to debts of ancestor, 281. 
family, liability of manager of, to account. 158, 
purchaser from manager of, 806, 
trust by married woman of etridhau, 125, 
widow* alienation by, 147, 
waste by, 145, 

HINDUS, 

declarations of trust by, 61. 
perpetuities among, 40. 

religious trusts among* ^ Religious Trusts amo^ t o Hindus * 
Trusts Act. 1882 * 

HINDU WILLS ACT, bs. 1, 7, p. 342, 

HOSPITAL, trust for, 352. 

IDOL, 

gift to, 370. 

suit for breach of trust of property dedicated to, 384, 

ILLEQA.Ii CONTRACT, trust founded on* 85, 
me Trust* Act, 1882, 

ILLEGAL PURPOSE, failing, 4b, 
resulting trust, 85, 

ILLEGALITY, plea of. 48, +9, 

ILLEGITIMATE CHILDREN, trust far, 35. 


INDEX. 


519 


IMAGINARY VALUE, trustee when charged with, 183. 

1Tm|(|rAL PfJtrOSES, trust for, 35, 48* 

IMMOVEABLE PROPERTY, 

beyond jurisdiction, trust of, 2d. 
in foreign country, trust of. 40* 
uuafc of, for religious or charitable purpose, ioL 
See Trusts Act, JS82. 

IMPARTIAL, trustee hound to be. 152. 

See Trusts Act, IS82. 

IMPtlED^TRl-STS* 77. 

agreement to settle property, 8.1 
precatory rewit$\ 

certainty requisite, 79. 

entreaty, 78* 79. , i t ( , , , CA 

ihbeutiou to give absolutely not out down by. 80. 
maintenance, 80. 
object must bo described, 79. 
reooiutttoudfttion, 78, 79, 
vendor when trustee for vendee, 83. 

IMPOUNDING POND IN COURT, 207, 

IMPROVEMENT , 

allowance to trustee for, when order, d to reconvey, 
of particular place, trust for, 354. 

1 IN AM/ effect of use of the word. 383. 

* INCAPABLE TO ACT,- what is. 329. 

Set r Trusts Act, 1882. 

INCOME, apc^mnlation of, when applicable for future main ten unco, 226, 
INCOMPLETE TRUST not enforced against settlor, 53. 

incumbrances, 

covenant against, hy trustees. 225* 

i 5 cw trustee not bound to inquire as to, lib* 

INDEMNITY, 

clause of* 201, £09, 

, uot protect!on agamst neghgence HE 
when presumed. 456. 

decree of Court of first- instance hy"— to trustee r - \ 7* 
from gainer by Lteach of trust* 217, 
to passive trustee, 208* , 

p(#ona obeying orders under I rustee AcE ho, 
when trustee entitled to bond of, 178, 216* LO, 

See Trusts Act, 1882, 

INDEPENDENT ADVICE, donor should have, 117* 

INFANT, 

cannot create trust, 12R 

exercise discretionary trust, 1- t. 
c. q **, power to apply property for maintenance oL 
nrnv be trustee, 127. 
purchase from, by guardian* 261. 

INFORMATION* duty nf trustee to furnish tf* tf* L With* 157- 

See Trusts Act, E482. 

LN HABITANT of particular place* trust for, 353, 
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INJUNCTION. 

power of Court to interfere with discretionary power by, 242, 
to restrain trustee from committing: breach of trust, 200 is 7, * 
proceedings by another Court, 31, 
waste by tennnt-iordife. 14lU 
Hi mid widow, 1 Ml 
S:t‘ Titu sts Act, i$S2. 

INPOLTESC'T— 

proof in, by trustees and executors. 2 J ?. 
of trustee, remedy of c, q. t * in ctx&& of, JC9, 
trust to cense on, 11. 4o. 

when ground for appointment of new trustee, 330, 

INSOLVENT— 

may be trustee. IS?. 

parchiise of estate of, by assignee, 264, 

trustee, necessary party to suit, but not Ilia represents tires H44 
See Tbusts Act, 1882. 

INSOLVENT ACT, as. 9 t 24, p. Go, 

INSPECTION— 

of documents, right of q, t. to, 272. 
under Registration of Societies Act, 395. 

INSTALMENTS, payment of debt by, 138, 

INSTRUMENT OF TRUST, discharge of trustees, from office under 
power in. 327. 

INSURANCE of trust-property. U0 f 221. 

INTENTION— 

of aui-hor of trust carried out, 20, 24, 80, 288, 
to create trust. 52. 

take property unconverted, 32 L 

INTEREST— 

compound, liability of executor ©t administrator to pay, 3 HU 
trustee r 166, 3i b, 

See Teubts Act. 1882. 

liability of <?, q. t. to refund pn rebate-money with, 289. 
executor or admin is tin tor to pay f 518, 
trustee to pay f 105, 314. 
on advances by trustee, 2 Id. 

costa not allowed, 213. 
rate of 167. 

trustos not liable to pay when he ha?* paid trust fund to wrong 
persons, 178. 

INVENTORY OF CHATTELS, trustee should make, 187. 

INVESTMENT, 

authority to invest on personal security may be given by author of 
H5L [is, MO. 

breach of trust, conversion of trust'fund iuto improper securities 
neglect to follow directions in instrument of trust 
as to ——* Ss # 3 60. 
by Official Trustee, 410. 

*\ q. £., one not to be benefited hy *—— at expense of another, J 62. 
consent of rt. y. L change of, 162. 

Court, 103. 

* 
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INVESTMENT—. 

' ::s ^ is * 

■ dlr,^fone 6 of ie&trume#t o£ traatas to to be followed. 160. 

iSSS gfb to dis¬ 
cretion of trustees. 161 
duties of trustees as to-g«»**“lly, lo». 

non-investment, liability of trustee for, 3U. 

remedy of c. y* & lt>0 * 

of moneys arming from a»to, -US. 
on banker's notes--of-haflfd, H2 * 

mortgage, precautions to bo taken , 

personal purity as a rule is breach of trust, 160. 

when allowed* 161. 
private securities, W 
eoaurttfes of foreign States* \h\. 
ah^es in private corupWP^j i«*' 
power of varying. 162, 22.3, 

Official Trustee as to, 164. 

remedy of o. ?■ f. for non-in vestment, 16a. 

for wrongful investment frt tQ , 
trustee giving receipt for conformity bound to see to, 1 - 

trustees may not lend to themselves, >■ • 
under Trustees’ aud Mortgagees* Powers Act, 16*. 
varying securities, 162, 225, 

^ 5 fctfTu 0 srs Act, 1662. 

IRREVOCABLE, trust completed is, 59, 380. 

JEWS, trust for, 353. 

^ jn breach of trust, liability of <?■ S', t. for, 322. 

See Trust 3 Act, 1832. 
in receipt for conformity, 194. 

See Trusts Act, 1882. 

JOINT SLPTDIJ FAMILY, purchase from manager of, S06. 

JOINT LIABILITY of trustee for sale, 168. 

JOINT TENANCY on purchase in names of father and sou, 91. 

JOINT TENANTS, trustees are. 335. 

JUDGMENT, fair exercise of. by trustees when a protection, 1 
JURISDICTION— 

e.g.t. beyond, efeould bo party to smt, 344, 
ni’iw trustee should be within,, 3 M), 
trusts of immoveable property beyond, 
trustee beyond, not necessary parry to suit, ,m. 

JUST ALLOWANCES, 253. 

KINDS OF TRUST. 

discretionary, 18. 
executed and executory, 21. 
lawful, 1$. 
minUitc-riEil, IS. 

mixture of trust and power, la 
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KINDS OF TBUST—(ewt timed ), 
private, 19* 
public.. Eh 
simply IS. 
special, IS. 
unlawful, J9* 

LACHES in applying to mt aside voltuitery gi ft* 11 
LAND, 

purchased with trust-money, lien of e. q, t. npoti, 3(U 

suill for -beyond jnrisrlicUon, 27. 

to bo converted into money, election, 320. 
trust of—- beyond jurisdiction, 2<>. 

LANDLORD, suits by and against, in ben ami transactions 109. 

LAW, truest forbidden by, 35, 37. 

LAWFUL TRUST, UK 32, 

See Trusts Acn, 1883. 

LEASE, 

of charity'property, suit, for. 363. 

trust'property, trustee may not take, 2® 

77 ^/proper U, BSD. 

renewal of, by trustee, constructive trust on, 107. 

LE ASEUOT /F>S, 

in vestrae n t on, 163* 

duty of trustees to convert, 119* 

See Trusts Act, 1&S2* 

LEAVE OF COURT, 

when required for purchase, 71, 

institution of suit, 27. 

under BeligibuG Endowments Act. 4W, 
LEAVE TO BID when given to trustee* 2G L 
LEGAL ADVICE trustee fur kale or pordhase may take* 171, 

LEGAL ADVISER— 

right of trustee to bo reimbursed expense# of, 2)2, 
setting aside gift to — by client, 114 . 
when a ootid rnetivo tv as ten. 100, 

Set Trusts Act, 1882. 

LEGAL ESTATE. 8. 

LEGAL NECESSITY— 

for delegation of trust, 237. 

by manager of Hindu family, 306. 
of property devoted to idol, 374, 

LEGAL REFltESENTATXVLS may nob purchase .ftgjiet** 265. 

LEGATEE, whether liable to refund legacy paid by mistake, 180, 

LEND, trustees may not —— to themselves* 205, 

LIABILITY. 

of administrator to pay interest, 3 IB* 
agent party to breach of trust, 210* 
o* y. A joining in breach of trust, 322* 
executor to pay interest, BIB. 
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LI ARIL IT Y —(vontin tied) - 

of pari.;ier em ploying trust-fraud In Ira^hiess f 3 ] *h 

purchaser to nee to application of purchase-money, 228, 
transferee ft:nm c. q. 82 i, 

j&t Bujuch of Tmws ; Cestui qij#'Tbu3t : Thuhtet, 

LIEN, 

agents of trustees have do, 215. 
of n, q, t. 011 land purdhaaed with trust‘money, 303. 
trustee for expends out of pocket, 2 15, 

LIMITATION, m, 303. 

in uusea of charitable trust, 304. 
of several liability ;>f co-t rustaes. 20ft. 
suits for turn of worship. 3ij. 

LIMITATION ACT, 

a. W, pp. I 5,186, 304, ?M. 

e. 2b p. 241. 

sched. ii, art. 1)8, p. 805. 

arts* 98. 100,133, 134, p. 15, 
arts, m, iiu* p, 30$. 

LIMITATIONS, an gift# to religious rand charitable purposes, 352 
LIVE nY OF SEISIN. 3* 

LOCO PA RENI’IS, setting asid gilt to person in, 113. 

LOSS BY ACCIDENT, when trust©© liable for, 183. 

LOTS, sale in, 223, 444. 

LUNATIC cannot create trust, 124. 

MADRAS, Minors'Act in, 228. * 

MAHOME DAN, 

ben am i t ran sad io ns nmon g. 10(L 
debtor, purchase from boirfc of, Hi2. 
declarations of trust by. 5L 
law of mtqft mu WUQt\ 

MAINTENANCE, 

discretion of trustees as to -— not Interfered with, 154. 

of orphans, charitable trust for* 362, 

power to apply property lor —— of adult ff. q. t. f 22 L 

infant e, q. A, 226. 

precatory trust for, 80, 

under Trolteea* and 2^QftgageM , Powers Act, 454, 

MAIRWARRA, Minors' Act in, 228, 

MANAGEMENT, 

of trust for idol .218, 

petition for advice of High Court a; to, 218, 459. 

removal of Hindu widow from, U7. 

trustee entitled to be reimbursed expanses of, 214. 

MANAGING MEMBER, 

of joint Hindu family, liability of, to account, 158, 
purchase from, 306. 

MARRIAGE ARTICLES, executory trusts in, 21. 

MARK! m WOMAN, 

cannot assign inter > - t ini property settled to separate use, 274. 

claim fund settled to her separate use, 272. 
creation of trust by, 125. 
may be trustee. 131. 

See Tiiuexs Act, 1882. 
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MASSES* trust for, 3 50* 

MEDICAL ADVISEE, setting m ide voluntary gift to, 111. 
MERGER, 1 $. 

MESNE PROFITS, account of r by trusted renewing lease, 100. 
MINISTERIAL AC% delegation of, 2iQ. 

MINISTERIAL TRUST, 13. 


MINOR, 

cannot create trust, 125, 

exercise discretionary trust for »alc t 127. 
may be trustee, 127, 
maintenance of. see Maintenance. 
payment of money of, into Court under Trustee -Vet, 440* 

purchasefrom-by truster. 264. 

See Trusts Act, 1332 . 

MINORS' ACTS. 227, 228. 

MISDESCRIPTION, effect of, on sole by trustee, 224, 

MISTAKE, rectification of settlement on ground of, 721 
MITAKBHABA LAW, 

gift for pious purposes by father governed by, Sm* 
sale of property of father governed by, 308* 

MIXING trust-fund with trustee's money, 140, 142, 297, 318* 

See Trusts Act, 1882 . 

MiXTU RE of trust and power, 10. 

MODE m . 

of 07 .editing trusty discretion of trustee as to, not interfared witli r 

nor of hires ting* 154. 

MOHUNT. 

appointment of, 376. 
removal of, 379* 

HI ONE V 

duty of trustee oe to trust-fund consisting: of, 14ft 
following trust-property eon verted into, 295. 
to be converted into land, election, 320* 

\SVy. TiR'&ts Act, 1882 * 

MOjlAL NECESSITY for delegation of trust, 237. 


MORTGAGE. „ * 

Assignment of equitable interest by way of, *-7 y. 
duties of trustee for, 168* 
investment on, 163 . 

See Trust* Act. 1382. 

not authorized hy absolute trust for gain, 170* 
notice of equitable assignment by* 231. 
of charitable property, suit to authorize, 863- 
when leave of Court required for, 168* 


MORTGAGEE, _ 

eov e nante entered i n to by ,^24. 

purchase by - from mortgagor, 2G:>* 

, romunoration of .243* 

rc n ew a 1 of In tm b v. con a true ti v a tine t on* 103. 

h rmte& nob charged as -for what he might h ive received, 132. 

when allowed to purchase mortgaged estate, 258, 
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MORTMAIN, 14. 

MOSQUES, provision* of Act XX of 1363 us to. 396. 

MOTHER* no resulting trust on purchase by. i )!♦ 

MOTKABLE PROPERTY, 
abroad, trust of, 32. 
declaration of trust of, 51, 
delivery up of, by trustee, 150, 
power to bub for, 137, 
trusts of, 26 

Sec Trusts Act, 1882, 

MTJTAWALLI, female may be, 388. 

See WU$fr 

NECESSITY, 

for delegation of trust, 231b 

sale of property of joint Hindu family, duty of purchaser to 
boo to, 3u7. 

decree in prim&f&eUi. proof of, 311. 
what is, 308, 

See TRIiSTB Act, 1882. 

NEGLECT to follow directions in trust-deed, liability of trustee for, 
18*. 

Sttt I Bit EACH OF TRUST 

NEGLIGENCE, trustee not entitled to be reimbursed his costs if guilty 
<213, 

NEGOTI ABLE INSTRUMENTS, 

following trust-property converted into* 295, 

NEW TRUSTEES, 

appointment of, $ffc Appointment op New Trustees; Trusts 
Act, 1882, 

not liable for breach of trust of predecessors, 138. 
vesting immoveable property in, 436. 

right to call for transfer of stock in, 437. 

NEXT-OF-KIN of e. q. t., failure of, 256. 

NON- INVEST MINT, 

liability of trustee for, 314. 
remedy for, 165, 

NOTES, following frusti-pvoperty converted into, i$6. 

St*c Trusts Act, 1882. 

NOTICE, 

const motive, what is, 104, 165. 

following trust-property into hands of purchaser with, 292. 
of assignment of equitable interest, 56. 
breach of trust, 231. 

charge of legacy, duty of trustee on receiving, 325. 
election to take property unconverted, 32 L 
equitable title, 273. 

motion for payment of trust-fund into Court. 337, 
purchase of c/me-in*aotion t 273. 
trust, what-in* 293. 

payment of trust-fund to c. q* t w ithout-of transfer, 208 

purchase without — of benami property, 103. 
reconveyance by purchaser with, 289, 
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N OT ICE —(cant i nit ed ). 

to trustees on purehme. t*f tqitUfibl# interest, 276, 
agents of company, 279* 
assignee of debt not bound to jori ve p 231* 
bankers, 28CL 

Wow trust-1 mid received. 280, 
deevriptitm of property to be given, 278, 
directors of company, 279, 

immoveable property, rulf ^ a& fx> t do not apply to, 281, 

manager of Company. 279, 

objects oft 276. 

officer of com party- 279, 

ono of several broeteefi, 280, 

policy of assurance, 277, 

priorifcios, 27 G. 

reputed ownership, 27S- 

shares, 277. 

el i are hold er, 27 lb 

solicitor, 279, 

stop order, 281. 

4 0 whom to be gi ven, 279. 
trustee purchasing, 28b. 
what is sufficient, 279. 

trust-property cannot be foliowod into hands of purchaser fur ml a- 
able consideration without, 291 
Sec Trusts Act, 1382. 

KtJMBEll OF TIUTRTEES, 132, 328. 

Sce Tito STB ACT, 1382. 

OBJECT OF TRUST m ust be lawful, 32. 

OFFICE, 

of trustee i» onerous, 137. 

joint nature of, 210. 
vacating, 320. 

OFFICIAL TRUSTEE, see Official Trustbf/s Act f Trusts Acr t 1882. 

OFFICIAL TRUSTEED ACT, 407, 

ttesmiuts ho ho kept. 411, 

administrator may pay shave of infant or lunatic to Official Trustee, 
4)5, 

Admioislrfdot O.uie, id may be Official Trustee, 103. 

Advocatc-Gencud, referring auditor-a report to. 414/ 

ftnnniil sek© 1 ules to he h i r t u sh ed, 412, 

appointment of Official Trustee as trustee by Court, 409. 

mnst at w ays be sole trtinfoe, i 10. 
audit of accounts r 41.3, 

charitable purpose, when Official Trustee m iy he Appointed trustee 
for. 409. 

commission of Official Trustee, what expenses covered by, 410- 
co^ta of preparing schedules, 413, 411. 

reference to A<£ v oeate-(4 e n c r al, 414. 

suit, 411. 

execution of orders of High Court. 414. 

ex von tor may pay share of infant or lunatic to Official Trustee, 415. 
High Court, power of, to make orders respecting property vested in 
Official Trustee, 410, 
inspection of accounts,, 411. 

schedules, 412. 

investments allowed * 410, 
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OFFICIAL TRUSTEE’S ACT -(MUtiumfy 
leave of absence, 408- 
order who may apply far, 415. 

petition lor appointment of Official Trustee a« I.rotten, 4fill. 

order respecting property vested in Official TrtifU c. t 10. 
publicist-ion of rules respecting Official Tru u L. e ■■ office, 412, 
religious trust, Official Trustee may not hold, 403* 
rem 6 v al of OfHcud T r o s tee. 40 $ . 
remuneration under settlement, 40LK 

where appoint' d by Court, JOy. 
re-transfer of property vested r n 0ili■;i-I Trustee, IRK 
rules. power of Chief Ju&tice to make — m to Official TrtmfcctTa 
office, 412. 

schedules to Ijc furnished annually, j ’2- 

securiti ea on w hi eh i n vmrfcmeut alio we£ 410. 

security to be given, 408. 

suits by and against Official Trustee, 411 

trusts which may bo hold by Official Trustee, ’Oil, 

vesting property in, 411. 

OP IN ION. 

of counsel on title, costs of, 171), 
rights of e, q* f, to am? for, 212. 

ORIGIN OF TRUSTS in England, I, 

ORPHANS, charitable trust for, 352, 

0UDH, Minora 1 Act in, 228, 

OUT-OF-POOKET EXPENSES, lien of trustee for, SIS. 

OVERPAYMENT, refund on, i 8b. 

>Vr Tuusti Act, 1382, 

PARENT, gift by child to, 112. 

PAROL. 

declaration of trust, 61. 
disclaimer by, >53, 

evidence by person paying parch use-tuonoy% 88. 
of acceptance of trust. 122, 
ben&mi transaction, 102, 
to rebut presumption of exulting trust, $5, 88. 

PARTIAL ACCEPT A NCE of trust, 122. 

PARTIES TO SUITS, 

administrators or enters when ncco*3acy T S4l. 
between trustees, 344. 

and c. q. t,, B43. 
by or again;- stEan^ors. 841. 
q, f. abroad necessary, 344. 

suing on behalf of self and other, 315* 
disclaiming trustee, 844, 
for specific performance; 342 
insolvent trustee. 345, 

provisions of Civil Procedure Code os to, 341. 
representative of deceased trustee, 348* 
insolvent trustee. 844. 
specially constituted, 843* 
to recover moneys lost by agent, 184. 
restrain breach of trust, 288. 

Hindu widow from committing jviikte, 148. 
trustees abroad not necessary, 341, 
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PARTITION, 

subject to trust For Idol, 374, 
trust restricting lights of, 41. 

PARTNER, 

employing trust *fimds in business. liability of, -'19. 

liability of* for breach of trust of e<vparfcuer, 183. 

may not profit by trust, 260. 

of solicitor trustee, rcnnmeratimi of, 215, 

purchasing share of deceased, 254, 

payment to, 180. 

remuneration of ■ ■■ - carrying or ouflincss. 214, 
when considered ft constructive trustee r 107. 

See Thusts Act, 1882. 

PASSIVE TRUST, right of e, q. 1 m rase of, 268. 

PATIENT, netting aside gift by, to medical attendant, 136. 
PAYMENT 

after death of c q* A, 17ft* 
into Court of iiet-fund. 

money of minors, etc., under Trustee Act^ 440, 
v hen retirement, 328. 
ou written authority of cjjX. y 179, 
of debts, .rust for, To. 

. pure) nst>money, 229* 

after sale, 171, 
in ben arts ! transaction, Jd2. 
out f Court to single trustee, 180. 
to ' .gent of trustee, 240. 
abroad* 207* 

without notice of transfer, 208, 
legatees while debts unpaid, 181* 
partner, ISO. 

persons under disability, 180. 
wrong persons, 177. 
under power of attorney* 207, 457. 
without notice of transfer of equitable interest, 208. 

PAYMENTS, trustee nay make what, 221, 

PEERAGE, trust of, 25. 

PENAL DOPE, 

ft. 62* p. 126. 

*s. m y 1,27. 159, p. 127, 

*3, 405—400, 183. 

FEBISfeABLE PROPERTY* con Torsion of, 148—152. 

See TlUlSTSACT, 1682, 

PER MISSIVE WASTE, H3, 

PERPETUITIES, 37, 
among Hindus, 40. 
gift to idol, 370. 

PERPETUITY, trust in, must bo for public purpose**, 356. 

PERSONAL LIABILITY, 

of tf t q. i r to reimburse trust, 216 
trashed for breach of trust, 1H7. 

even though no bene tit, 182, 

See TltUfcTS ACT, 1882. 
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PERSONAL SECURITY, investments on, sec J^rRSTiin>rV i Tnirara 
Act, 13823, 

PETITION, 

applications under Trustee Act to be by, 438, 
for ad vine of Court, 21$, 459, 

appointment of new trustees, 409. 

opinion of High Court under Religious Societies Ant, (GT 
order respecting property vested in QHkial Trustee, 410, 
service of. 459. 

Srr Trusts Act i 882. 

PLACES OF WORSHIP, right to erect, m 

PLEADING, 

banami transactiodt 192, 
fraudulent ben ami transaction, 103, 107. 
illegaUty, 4S, 49. 
wilful default, 187. 

POLICY OF ASSURANCE, 

liability of trustee for not, keeping up, 384. 
mortgage of, 277, 

POLICY OF LA W, trust against, 35, 

FOOll PEOPLE, tru^t for, 352. 

POSSESSION, 

of trnst~esta,to, right of e* */■ t. to, 208. 

trustee not possession of tmu owner, 132, 
transmutation of, not necessary to validate trust, 53, 

POSTPONING enjoyment of property, trust for, 37. 

POWER. 

tliacb arge of trmteo from .itneo under, 327, 
execution of, by tenanb-for-life, 460. 
liability of trustee for not executing;, 184. 
mode of execution of, 45], 
purchase# not bound to enquire m to* 4 52. 

POWER AND TRUST, mixture of, IT 

POWKR-OF- A TTORNEY, payment of fcruat-fund under, 207, 457, 
POWERS of trustees generally. 211—233, 

PRECATORY TRUSTS, ws Impiteb TitUflTS, 78. 

PREDECESSOR. liability of trustee for breach of trust of, 193, 

See TliUSTS Aot, 1$H% 

PREMIUMS. liability of trustee for not paying, 184, 

PRESIDENCY RANKS cannot be trustees, l&L 

V RES IT M P TI ON, 
of death, 176. 

resulting trash, evidence bo rebut, 88, 

PRINCIPAL, when applicable for maintenance of <f, 226. 

See Tii USTB ACT, 78S2. 

PRIORITIES,276, 281. 

PRIVATE COMPANY, inves tment on stock or shares of, 1$L 
PRIVATE CONTRACT, when trustee may sell by, 222, 
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PRIVATE TRUSTS, VX 

PlUZlfe OF WA IL trusts of, 104. 4M> 

See Tbusts Act, 1882, 

PROBATE, acceptance 6£ trust by taking out, 131, 

PRODUCTION of books of account, 157. 

PROFESSIONAL ADVISER, 

liability of, for advising breach of trust, IS 3. 

PROFESSIONAL CHARGES of trustee when allowed, 217, 


PROFIT, 

member of Society registered under Act XXI oi 1830 may not 
make, 334. 

not to receive, on desolation. 4G2, 
trustee may not —— from his office, 250. 
account of, 3SI* 
agent, 254,, 
auctioneer trustee, 255. 
broker, 255. 

buying in debts or mdjftgagotf, 2"2. 

, c* q* f* cannot give to trustee, 252. 
dir cob -r« # 254, 

employing trust-fund3 in trade, 25L 
bitten t of liability, 255. 

rule, 253* 
guardian, 354. 

inspectors* under creditors’ deeds, 255* 
officers of companies, 255* 
partners, 253. 

See TittJSTFE Act* 1830* 


PRt IFITS, right of o* q. t. to, 208* 

PROMISSORY NOTE, trustee may not invest on security of, 100* 

PROOF in insolvency by trustees and executory 240* 

PROTECTING TITLE to trust-property, 137. 
ift^Ticu&TS Act, 1882 . 

PROTECTION, 

of trust-property, right of trustee to take steps for, 21!?, 

Sue TuufeTS Act, IS82„ 

PROXY, delegation of ministerial acta to, 210. 

See I'fitfSTfl Act, 1882. 

PUBLIC AUCTION when trustee may Boll by, 222. 

See TrOI&FB Act ? 1882. 

PUBLIC FUNDS, mo suit lies fox account of, 217. 

PUBLIC CARDEN, trust for, 352* 

PUBLIC POLICY, sotting aside voluntary gifts ou ground of. 111 . 

PUBLIC PURPOSES, trust in perpetuity must be for, 355* 

PUBLIC TRUSTS. IT. 

all trustees need mot join in executing. 241. 

PUNJAB, Minors' Act in, 228* 
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PURCHASE, 

benami m name of stranger, 93* 
by mother, no resulting trust on, 9L 
trusted for benefit of e.gX^ 2u3* 
for sale, 236. 

dn ties of trustee for, 171, 
from guardian, 2!)2. 

manager of joint Hindu family, 305* 
in benanti transactions, 03, 
trustee, 8th 
wife, 00. 

In fictitious name* resulting' trus b cn, S3* 
name of child* 07, 

and stranger, 04, 
nephew, 92* 
stranger, 8G. 

of debt by trustee or executor* 252* 

insolvent's estate by creditor or assignee* 264. 
trust-property by trustee, nature of relief granted, 289* 
from e. t£* t>> 231. 
with notice of trust, 1Q4* 

FURCH ASE-MONEY, 

liability of purchaser to see to application of, see APPLICATION OF 
P V no H Am -MON BY * 
to whom payable, 220, 

PURCHASER, 

from hairs of Mahometan debtor, 312, 
trustee of mnqk property, 887. 
under execution, liability of, ti see to necessity, 3U *, 
with notice, following trust-estate into hands or, 292, 
reconveyance by, 289, 

from purchaser without, trust-property cannot be 
followed into hand; of* 293* 

without notice from purchaser with, trust-property cannot be followed 
in hands of, 293* 
cf benami property* 103. 
remedy of e. tf. 184. 

trust-property cannot be to] Sowed in hands of, 203. 
voluntary gift not set aside as against, 115, 

8m Trusts Act, 1S82* 

REBUTTING, 

presumption of ad van cement, 94. 

death*176. 

resulting trust, 85, 89. 

RECEIPT, 

all trustees must join in* 240. 
executor joining in* for conformity, 199* 
of trustee fot purchase-money a di sol*urge, 416* 
trustee joining in, for conformity, 191. 

Set Trusts Act, 1882. 

* 

RECEIVER, appointment of, m Appointment of Receiver, 33ih 
RECOMMENDATION, when words pf* create trust* 78. 
RECONVEYANCE 

fey purchaser with notice from trustee, 389. 
by trustee who has purchased trust-estate, 289* 
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RECOVERY of debts due to trust-estate, duty of trustee as to, JJJT. 

REDEMPTION, suit for, 28, 

REFUND, liability of c. q, £. to, if overpaid, i 80, 

"REFUSING TO ACT/ wbut Is, *m . . 

REGISTER, neglect to. is branch of trust, 184. 

REG 1 ST jIATION OF SOCIETIES ACT, 301. 

bye-law, power of society registered under Act to make, 393, 
certified copies of docuinmita filed under Act. 39G. 

Sveietu’*—* 

dissolution of registered, under Act, 394. 

formation of> 291, 

governing bodies of, 396- 

inHpection of documents of, 395, 

judgment against, how enforced, 39*2. 

liabilities of members of, 393. 

members of, who are. 595. 

memorandum of usaociation of, Bib 

power to alter, extend, or abridge purposes, 393. 

profit, member may not make, 394. 

purposes fur which they may be registered, 89L 

registration of, formed before Act/ 34)5, 

suits by and and against, 392, 

vesting of property of, 392, 

what, subject to Act, 39(L 

REIMBURSEMMT 0F TItTJSTEE, 
acoounta m ust be kept, 214 
advances, 211. 

in respect of different estates. 21 CL 

interest on, 2If#. 

lieu for. 2Jo, 

suit to recover, 216, 

allowed without express provision in trust-deed, 212. 

Cos to, 213. 

employment of agents, 212. 

expenses, rmtoof-pocket, 212. 

fees to counsel, 212. 

indemnity to trustees, 216. 

legal adviser, 212. 

lieu for advances, 315. 

manage menu expenses of. 214 

of trustee, personal liability of V. q. tf*, 21$- 

repairs, 215 

travelling expenses^ SI 2. 
wrongful uet of, hgenfc, 215. 

fat, TECSxaf Act, 1882. 

RELATIVES should not be appointed trustees, 132, 2$'% 

RELEASE 

of debts, 272. 

trustee who has committed breach of trust, 192, 
on handing over base to. 177. 

RELIGIOUS ENDOWMENTS ACT, 396, 
accounta, 401. 

district committee may call lor, 399,■ 
may bo filed in Court, 400* 
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REIMS IOCS ENDOWMENTS ACT— (rtinthim-cl). 
amwLitmeat of commit too. etc., 399. 

trueteo by Court, 399. 
committee appointment, of, 899. 

uo member of* to bo trustee, 400. 
suit against, 401, 
tenure of office of, 400, 
transfer of property to, 401* 
vacancies in, how tilled, 400, 
who may be member of, 400. 
ccii^ts of suit, 404. 

Court, appointment by, of trustee, etc., 3139. 
criminal breach of trust. 400. 
dismissal of trustee, 398, 
elect ion of committee, 400 
endowments within Act, 390, 

partly religious and partly secular, 406* 
leave to institute suit, 404. 
manager, appointment of. 390, 
to keep accounts, 401* 
suit against, 401» 
mosques, 390. 
regulations repealed, 397. 
succession to t materia p T 393* 
suit in rcspoct of trust, 40 L 
temples, 396, 

transfer of property to committee, 401. 

trustee, 80S. 

trustee, accounts of, 401. 

appointment of* by Court, 599. 
dismissal of, 395. 
rights and powers of, 599. 
suits against, 401, 

RELIGIOUS HOUSES, gifts to, 4. 

RELIGIOUS SOCIETIES ACT, 1880, p. 461. 
adjustment of affairs of societies, 4C2. 
appointment of new trustees* 46 L 
costs of application to High Court, 463. 
dissolution of societies. 462* 
new trustees, nppbilXttnont of, 4b l ■ 
petition for opinion of High Court, 463* 
profit, members of society not to receive on di^olntiou, 405. 
questions may bo Kubmitt. d to High Court, 463. 
record of appointment of new trustees, 461. 
saving of existing modes of appointment, 462* 
vesting property in new trustees, 462* 

RELIGIOUS TRUSTS, 14, 319* 

Advocate-General, powers of, as to, 365* 
alienation of estates devoted to, 869. 
altering scheme of, 368* 

under Civil Procedure Code, 363. 
appointment of new trustees* 366, 
ap portion meat of fund bequeathed for, 360. 
breach of timet, 362. 

redrew for, 3G3. 

repre^mtativea of testator may sue, 364* 
worshipper of idol, 364. 
certainty in gift requisite, 355* 
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RELIGIOUS TRUSTS—(> 0 w*vrai!). 

OiVil Procedure Code, provisions of, os te* {Hi 3. 
controlling- revenue duty of visitors us to, 367 
doctrine of, ns applied tdptST- 
devise of immoveable property for, 352, 
failure of objects, 359. 
liability of trustees of — to obeouiit, 364. 
limitation of suits respecting, 361. 
new trustees, of appointment of, 365, 
uDdeT Religious Societies Act, 365. 

Objects of, 362. 
bibles, 353* 
churches, 353. 
dissenters. 352. 
masses, 350. 

ministers of churches, 363. 
prayers for the benefit of the soul, 850- 
Official Trustee jn&y not bold* 409.. 
principles of cousin*ing will containing* 357. 
provisions of Succession Act us tad*mes for, 3/52. 
purchaser without notice from purchaser with notice, 363. 

Religious Societies Act, provisions of, m to appointment of new 
trustees, 366. 

scheme for carrying out, 362. 

security for cost* of suit respecting ~ when to be given, 364. 

supersti tious uses, 350. 

resting property in trustees of, S67. 

visitors, duties of, 367, 

RELIGIOUS TRUSTS AMONG HINDUS, 
aliencvfeiou of trust*property r 374. 
celibacy of manager, 378. 
certain, gifts to —— must be, 370. 
colourable gift to Idol, 370. 
creation of trust, 369 
devise subject to trust, 373* 
election of manager, 378, 
enjoyment of endowed property, 376. 
evidence of endowment, 379, 
execution of trust, 380, 
gift* by Qudh taluqdura, 571* 
bow far sale of trnst-proper,y set aside, 376* 

1 bin tat. ion, 377, 

management vested in different persons, 377, 

manager bound to celibacy, succession to trust in case of, 378. 

Mitnlmhara tew. 369. 

Otulb Tulaodara* Act, 371. 
partition subject to trust, 574, 
proof of succession, 377, 
removal of tnohmit or trustee, 37lb 
reversion of managership* 379, 
sale of tarn of worship, 37 D. 

subject to trust, 374. 
succession to trusteeship, 370. 
tenure in trustee, nature of, 871. 
trust frrevoenblcs 380, 
trustee may not benefit by trust, 375* 

REMEDY for breach of trust, M BREACH of Trust; Religious 
Trusts; ; Trusts Act, 1882. 
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’REMOVAL, 

of Hindu widow from man ayement, 147. 

0/ficml Trustee, 108. 
trustee of idol, 379. 

Tvu^f property, 387, 

suit for, 284, 

UEMlLNim ATION OF TRUSTEE, 2 J 2, 
as goner Ed rule not allowed, 2-12, 

Administrator-Geueral, 250. 
agent becoming executor, 243, 
expenses of, 249* 

auctioneer al so mortgagee selling trust -property, 243. 

author of trust may fix, 247. 

carrying on busine^ of deceased partner, 243. 

committee of hum tie's estate, 243. 

contract with c w q< t 248, 

curators, 241), 

estoppel of e. q . A by settled account, 247. 
esrtfeEjiss of agent, 219. 
gift coupled with duty, 243. 
mortgagee, 243, 

(Meml Trustor 249, 409, 
o u t-of - pock et e xpe uses, 24 4. 
paid agents, 249. 
professional charges, 244, 2 3 7* 
receiver, 243, 448. 

solicitor-trustee, charges for professional services by, 214. 245. 
surviving partner, express trustee not allowed remuneration for 
carrying on business, 243. 
trustee appointed by Court, 24(1, 
tec Trusts act, 1883* 

EENEWATj of lease 

by mortgagee, constructive trust on, 109. 
trustee, iU7, 

BEN OUNCE, trustee cannot, after acceptance, 234. 

Sve Trusts Act, 1882, 

TIE NTS P right of /•, L to, 208. 

See Trusts Act, 1882, 

EE PATES, 

allowance to trustee for, when ordered to reeonvoy, 290, 
right of tru&te&to he reimbursed money expended on, 215. 
when trustee may expend money on, 221. 

R EP EES E NT AT IVE8, 

for purpose* of suit, 343, 

of tf. ij. t , suit against, to recover ad vances, 216. 
trustee, discharge of, by Court, 333. 

liability nf, for his breach of trust, 182. 
when necessary parties to 00 it. 343, 314, 
setting aside voluntary gift at instance of donor's, 113* 

RESALE, 

conditio us of sale as to, 224. 
delay in making, 225. 

of property wrongfully purchased by trustee, 29 L 
Set Trusts Act, 1832, 

RESCINDING CONTRACT, conditions of sale as to t 224* 
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RESERVED RIDDING, trustee for sate umyiv*, 180, 

liESIDBSTCfi ABROAD when ground ior appointment of new trustee, 

m 

iSfe Trusts Act, 1882. 

RESTORING TRUST FUND to original «tata, 107. 

RESTRAINT OX ALIENATION, 37, 40, 

RESULTING TRUSTS, II. 

advancement* purchase in name of wife or child raises presumption 

of/jM.fU' 

rebuttal of presumption, OR 
convMyance to stranger without consideration* 90. 
devise of property purchased in name of wife or child, 95, 
dividends received by father, 95, 
evidence to rebut preemption of ad van cement. 94. 

re^ulting trust, 85, 

expression of wi?h as to application of purchase^ixtoney* 87, 
fiduciary relation. 92. 

Illegal purpose* 8jS. 
intention to exclude heirs, 81, 
joint purchase. 87* 
tenancy. 94. 
no trust declared* 86. 

parol evidence on part of person paying- purchaso-momy, 88. 

to whom conveyance made* 88 

rebut presumption of resulting trust, 85. 
as to part ol property* 89, 
possession by father. 95. 
presumption of advancement, 91. 
rebuttal of >94, 

purchase by mother in name of child, 91* 
in Hotitdous name, 88 , 
in name of child and stranger. 94, 
f ul 1 y ad tan c ul , D6 . 
nephew, 02* 
reputed wife, 91. 
trustee^ 86 . 

Rt.-ranger, 87, 
wife 1 or child, 90. 

void as against creditors, 92. 

purchase-money unpaid, 94* 

Statute of Frauds* 89, 
stibsequfmt sets and declarations, 95, 
surrounding circumstances* 9d* 
transfer of afcot k into name of another. 86, 
trust d dared of part of estate, 80, 
vague* 80. 

undisposed of interest, 83, 

RUT IRE* payment to tmsteo to. 3:10. 

RETIREMENT of trustee from office* 326, 

retiring 

from trust* what is, 398. 

trustee whether bound to appoint successor. 331. 

REVERSION of right to manage dehttiut property* 379* 

XtEVERSIONA tti HEIR, suit by, to restrain Hindu widow from commit¬ 
ting was to, 1 •!&,. 
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REVOCATI ON, 

coiLveyautje with p^wev of, 08. 
of creditors deed, 73. 

I’rust, 59 T 33 6, 
wuqf, 384. 

ROMAN CATHOLICS, trust for, 353, 

SALARY of person employed by direct Um of anchor trust. £l& 

SALE, 

by benamMar, setting: aside, 103, 

father governed by Mitnkshara w. HbS, 
uraua^fjr of joint Hindu family, setting aside, HOT, 
sou to father, onus of proving validity of, 1 12. 
discretionary trust for. cannot be exercised by infant, 127,. 
duties of trustee for, 168. 

Of charily “property, auit for, 863, 
debuttur property, 878. 
property subject to trust for idol, 37 i, 
trust-property how to be made, 222, 
turn of worship. 376. 
time within which to be made, 372. 
tri 1 steis to r, cannot pur h a*e trn gfi- estate, Hdfi. 
remedy of e, q, t* on — to*pnrch&s&r without notko, 184,. 

See TuVBTa Act , 1882, 

SANAD, limit of property bold under, 127. 

SCHEME 

of charity* alteration of, by Court* 368. 
suit respecting. 303, 

SCHOOL, trust for, 362. 

SEE AIT. purchase of tyhiffir property from, 307. 

SECOND MORTGAGE, investment on, 163. 

SECURITIES, 

duty of trustee to realise. 137. 

upon which trustee may invest, see Investment ; Trusts Am\ 38S2. 
SECURITY, 

trustee about to abscond may be required hi give, 182, 
on payment out of trust-fund after presumption of death ox e, q t. 
arises, 177, 

SEISIN, 3, 

SELECTION of objects of trust, discretion of trustees as to, not inter¬ 
fered with, 163. 

SEPARATE ACCOUNT, duty of trustee to keep, at bank, 140, 
SEPARATE USE. 

married woman cannot assign property settled to her, 27 L 
nor el aim fund m settled, 272. 

Siw Trusts Act, 1882, 

SERVICE of petition, 459. 

SET-OFF, 

assignee of equitable interest takes subject to any right of, 274. 

Sec T k v st8 Act , 1882 

not allowed in respect of breach of trust, 192. 
right df solicitor to — payments against receipts, 21 CL 
See Trusts Act, IS82, 

08 
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SETTING ASIDE, 

purchase of trust-estate by trustee, 259. 
sale by manager of joint, Hindu family. 807- 
drbnttiir property, 376. 
voluntary settlement, 59. 
gilts, 394. 

fro Con urn L'on vie Trusts. 
eKTTLEMEHTj 

of accounts, right of trustee to, 319, 
rectification of, 72. 

SETTLOR, when he may defeat settlement, 67, 

SEVERAL LIABILITY of trustees, 206, 

See Trusts Acra\ 1882, 

■SEVERING- DEFENCE, effect of, 345, 346, 

SHARE in trust-fund, payment of* into Court, 33*. 

SHARES, 

investment in, 161. 

mortgage of, £77. 

SIMPLE TRUST, 18. 

SINGLE TRUSTEE, payment out. of Court to, ISO- 
SISTER, gift by younger to elder, setting aside, H5, 

SOLDIERS, trust lor, 353. 

SOLICITOR, employment of, to invest, 286, 

has no lien, 215. 

liability of, for breach of trust by partner, 183. 
not entitled to reeeivo purcha^moEtey on sale, 22%. 
notice of equitable assignment to ■ " of trustees, 2 SO, 
remuneration of —— when trustee, £15, 21U. 
setting aside gift by client to, IIL 
when oonstruotive trustee. 110. 

SON. purchase benmii in name of, 98. 

$$$ Resulting Tbusts, 

SOVEREIGN, 

may be trustee, 129. 
create trust, 124. 

SPECIAL CONDITIONS ol mle, 224. 

See Trusts Act, ISM, 

SPECIFIC MOVEABLE PROPERTY, power to sue for, 137. 

SPECIFIC PERFORMANCE, , , 

not enlnragainst trustees selling by mistake at mider-value, 169, 

parties to suit lor, 342. 

SPECIFIC POWER, execution of, 241. 

SPECIFIC RELIEF ACT, 

3* 3. p, 15* 

6. 10, p. 1ST. 
a 1 L p, 1 
a. 12, p. 271. 

8. 34, pp. 286, 387* 

SPECIFIC TRUST, 18. 
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SPIRITUAL ADYISER, setting aside voluntary gift to, 111, 112* 


ST A fC E- U OLD Eltj trustee ia merely a, 182. 

STAMP 

on orders under Trustee Act, ■111. 

transfer of trust-propurty to new trustee, 330. 

STANDING BY on sale by benamidar, 103. 

STATUTE OF FRAUDS, 

declarations of trust finder, ft 2. 
provisions of, as to resulting trusts. 89* 

STATUTE OF USES, 6, 

STOCK, 

directions as to transfer of, under Trustee Act. 483. 
liability of trustee for nut enforcing irauefer of, 181. 
of private company, investment on, 161. 
resulting trust mi transfer of, into name of another, 86, 
vesting order as to, under Trustee Act, 425. 

STOP ORDER, 281. 

STRANGER, 

purchase bona mi m name of, 98. 

resulting tmt on purchase in name of, $ce Resulting Trust. 
setting aside gift as against, 115. 

STRANGERS, parties to suite by and against* 341, 

STEIDHAN, trust of, 126. 

SUB-INFEUDATION, 2. 


SUBJECT-MATTER OF TRUST. 25,467. 
to bo pointed out on declaration, 52. 
See Trusts Act, 1382. 


SUCCESSION 

to office of mutawnllii 388. 

trunfceesMp of idol, 376* 377. 378, 

under Act NX of 1863* 398* 

SUCCESSION ACT. 

A, 101* pp* 2ti, 27, 39. 
t. 106. pp. 352* 371. 

Aa* 187* ISO, p; 342. 

SUCCESSOR, whether retiring trustee must appoint, 331. 

SUITS, 

against trustees, limitation of. 30:'. 

U -tween trusted and r, y. parties to T 343. 
by find against Official Trustee. 411. 
creditors against bonamidar, 104. 
purchasers of equitable interest; for conveyanco, 273. 
real owner against ben^inidar, 104, 
strangers ;o trust* 3+1. 
trustee to recover ad vances. 21G. 
duty of trustees to bring and defend, 137, 
for appointment of new trustees, 284. 
delivery tip of title-deeds, 212. 
execution of trust, 282, 
land beyond jurisdiction. 27. 
po^esaion, on waste by Hindu widow* 146* 
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St-ITS —uvj , . . .,,. - 1QJM Jnf 

in mpeefcof religious establishments under Act A A of 1864, p. tvru 

necp^fiary parties to, 584. 331, 34 L 
respecting chiming, 363. 
to administer tmnU r 217. 
carry out purchase. 17). 
compel trustee to convoy. 23IK 

do act of duty, 287. 
d isch a rge trustees ,331. 

hair© proper number of trustees appointed, 284. 

remove trustees, 284* 

restrain waste by ten ante ford if e* 142. 

Hiu :u widow, 143, 

trustees may not deal with teost-propevfcy after institution of, 

S 1] PEESTITXOU3 USES, trust for, 350, 

SHEENIES, trustee not appointed without, 340. 

aUltPKIBE, eebting aside voluntary gift on ground of. 111, 

SURVIVAL OF TRUST, 335. 

Se 4 Trusts Acrr tf 1882. 

SURVIVING PARXN ER carrying un business, re mu iteration of. 21A 

SURVIVOR, appointment of now trustee by, S2S* 

SUSPENSION of trustees' power after decree, 33:1 
See TftUfitB Act, 1882, 

TAXATION OF COSTS, 213* 

TECHNICAL WORDS not necessary to declaration of trust, 52. 

temples, 

provisions o£ Act XX of 1863 os to, 336. 
trusts for, 14. 

trustee of, cannot renounce after acceptance, AH. 

TENANT purchaeing land on sale for arrears of Government revenue ia 
a con S tr ucti vo trua tee, 109. 

TEN'JtENT-FO R- L i F E, , " . , , 

trustee authorized to lend on personal s county may m>t lend to, 2o6* 

waste by, 142—5* 
tenures, 1. 

TIMBER, when trustee may nut down, 173, 

time, 

for realizing assets, 221. 

of essence of contract. conditions of sale ns to, 2 
within which sale to be made, 172, 

See Trusts Act, 1882, 

title 

duU of trustee for purchase to obtain, 171. 
in third person*, duty of trustee* ns to, UA 

of *\ q. f.. right of trustee to have proof of, before alstiioatnig trust* 

ti t uuft-prnjperty, duty of trustee to protect, 137. 
trustee cannot set up adverse —— to tr list-property, 155, 
trustees formula bound to make a gixKl, 170, 

See Iixwrs Act. 1882, 
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TITLE-DEEDS, 
eiwiody of- 272. 
tight of t rusts to, 2U. 

»ult for delivery up of, 212, 

* S<{: TutTCTB A<3T, 1ES2. 

TITLE OF IT ON OUR, trust of, *2tb 
TQMBSj trust* for. 4$, 354. 

TOWN, trust for a. 864. 

TRADE, liability of trustee for «ploying: trust-money in, 251, tD-L 
TRANSFER, 

of property of religious osfcaibVMflSment to opUtonHU- 401, 
to t rtuRees o f iv 11 gio us <3S b ablis h m e n t, - 1 H * 

Ptook into name of another, restating trust on, fri, 
property, 880. . 

payment of tru&t-fumi with notice ox, -Ob. 
tinder Trustee Act, 421. 

$w TBTTBi» Act, 1882. 

'THANSFERBEE from *. q t.< rights of T 324. 

TRANSMUTATION of possession not ueoeFsnry to validate traafc, 63. 

TRA VELLING EXPENSES, right of trustee to bo reimbursed, 212. 
TRUST 

uldiatiou of rcnqf lands subject to, SS6, 

"ppoinfanont^f trustee for pprjawa of committine Crunch of, 330. 
by operation of law, see Constructive I bust ; Implied Trust , 
" nmvimm Trust, 
creating perpetuity, 37. 

declaration of r jm- DECLARATION QF iBTJhl. 
definition of, 16, 

, in Trusts Act, 4b4. 

disclaimer of . by renunciation of probate, 122. 
extinction of. 335, 
for accumulation, 37. 
bathing ghat, 14, 
charity, mg CUAUlTABLll1 RUST. 

creditors, 14, 

revocation uf a **>■ 

Sti CltEDITOl!^ 

future illegitimate children 3.?, 
idol, 14, 370. 

Execution of. 380. 
immoral purposes, 35, 
payment of debts, 76. 
purpose of defrauding creditors, 53. 
religious purposes. H. 

$66 BEXdGUOUB Tuirsm 

p4'6j & fit Sale . 

forbidden by law, 35, 37 4&>. ^ 
founded upon illegal contract, 3+>. 
iraritoUw Implied 

incomplete not euforced againabeeGwOtV &3. 
intended as fraud on Act, 3^« 
not allowed to fail for want of trustee, -,b2. 
object of, must be lawful, 32. 
of equitable interest, 56. 
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WnmT-(conti*ned)> 

of immoveable property— 

beyond jurisdiction, 26,49* 
in colonies, 29, 31. 
in foreign country, 29*49, 
moveable property, 25. 

abroad, 32, 

port of estate, 86, 
poo rage . 26, 

title of honour, 26. 

parties to suit respecting, FabTIKs to Suits 
partly lawful and partly unlawful, 49. 
postponing enjoyment of property. 37, 

property, eon not bo followed into humD of purchaser without notice 
f rom puicliUBer with notice, 29 li 
nor into hands of purchaser with notice from 
purchaser without. 293* 
conveyance of, to tf. q. 175, 
riUtriburionof, 175. 

duty of trustee to acquaint himself with state of, 134, 
employment of, by partner in business* 319, 
following after conversion, 294, 
restrain lug alien ation, 37, 40, 
revocation of, 59. 

right of e. q. t , to execution of, 271, 
subject-matter of T 25, 
suit for administration of T 217. 
survival of T 336. 

to cease on happening of particular event* 43, 
insolvency, 41, 45, 
to sell, resulting trust on, 85. 
trustee can not renounce after acceptance of, 234, 

vacate office till performance of, 326. 
who in ay create* 124, 167, 


TEUSTS A0T f 1882. 

abroad, perstm domiciled, not a proper trustee, 434. 

residing, when ground for appointment of new trustee, 48y. 
absence when ground for appointment of new trustee, 489, 
acceptance of trust, 407, 

trustee cannot renounce after. 481. 
accounts, beneficiary has right to copies of, 483, 
settlement of, 477. 
trustee to keep, 471. 
accumulation of property of minor, 4 79. 

Mccuiescence bv beneficiary in breach of trust, 172. 
acquisition by trustee of property wrongfully converted, 486. 
not of duty, performance of, may be compelled, 485. 

Administrator-Go a oral, remuneration of, not affected by Act, 482, 
advancemeut of minors, 4iih 

advantage gained by fiduciary char actor, trust on, 493 [49<x 

secretly gained by one of several compounding creditors, 
adverse title, trustee may not set up, to trust-property, 169, 
advice of Court, application for, 4J7. , 

agent gaining advantage by fiduciary character, trust on, 4J3. 

of trustee for sale may not buy trust-property, 48J* 
alien enemy not a proper trustee* 484. 
application for opinion of Court, 477, 
appointment of new trustee, 4H9. 
dhohaigo of trustee by, 438, 
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TRUSTS ACT, 1862— {tmUnu*#), 

arbitration power of trustee to submit to, 480. 
attorney, delegation of ministerial act to, 48U 
auction, sale by, 478. 
beneficial interest, trust of, 467. 
beneficiary, breach of trust by, 472. 

consent by, to delegauion of trust. 4 41. 

investment when required. '72, 
remuneration of trustee, 43 L 
varying investments, 477. 
definition of, 405* 
d isobarge of trustee by, 484, 
disclaimer by, 4(57, 

entitled to accounts and inform;/ ion, 471, 
forfeiture of interest of* to Government 475. 
infection of documents by, 48:4 
- joining in breach of trust, liability of, 487. 
reimbursement of iruate s by, 476 
rents and profits of trust estate, rights of, to, 483* 
revocation of trust by, 49 L 

rights and Habilimes or, generally. 483. [485. 

right of, to compel performance of act of duty by trustee, 
proper number of trusted, 184. 
restrain breach of trust, 48A 
specific execution of trust, 483. 
suit by, for Specific elocution of trust, 484, 
transfer of beneficial inters of. 484 

possess!oft of trust-property to, 483. 
who may bo* 467, 
bequeet, for illegal purpose, 493* 

revocation of, prevented by coercion, trust on, 493. 

Ueuded property, rights in ra^o of, 487. 
breach of tost, beuetkd&ry joining in, 487. 
definition; of, 485* 

indemnity to trustee from gainer by, 476* 
liability of trustee for, 472. [474* 

* for breach of trust, of co-trustee or predecessor, 
loan by trustees to thourselves, 482* 
purchase by trustee of trust-property, when, 462, 
restraining commission of, 48o. 

Bet-off not allowed in respect of, 474* 
buy, trustee for sale tnny not. 182. 
buy in, power of trustee to. 473, 
calling in trust-property, 478. 
care required from trustee, 469. 
certainty in do ole ration of trust requisite, 466, 
charitable trusts, not aubjeet to Act, 464, 
coercion, revocation of bequest prevented by, trust on, 493 > 
compound interest, when payable, 473, 
compounding debts, 480. 
concurrence in breach of trust, 472. 
conditions, power of trustee to make ppecml. 478. 
conformity, trustee joining in receipt for, 474. 
consent to delegation of trust, 481. 
investment, 472, 

remuneration of trustee after acceptance, 481. 
varying investments, 479. 

consideration, transfer of property for-paid by another, 492. 

coDKtructive trust, 495* 
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contract ever y pei^m competent to - may create trust. 467. 

nale by, 478, 

contribution between eo^trusteea, 47 5. 
control. by Court, of discretionary power, 48 L 
cob vets! cm o f pc r i alnib le props rt-y p 4 7 i K 
com vey, power of trustees to. 4 7fs. 
copies ot documents, right of beneficiary to 483, 
costs of petition lor advice of Court. 477* 
to discharge trustees 489. 
co-trtsatees, caimot act singly, 4HI, 

contribution between, 476. 
disclaimer by one of several, 467, 
may nor, lend m themselves, 48A 
moral liability of, 4 7A 
trustees, when l abkf for default of, 474. 

Court, appUcateon for advice or opinion of, 477. 
appointment of new trustees by, 43D. 

oousoirt of, to application of principal towards expenses of 
mi not, 479, 

control of discretionary power by, 481. 
discharge of trustee by* on petition,. 188, 
purchase of beneficiaries’ interest with leave of. 482. 
renunciation of trust after acceptance, with leave of ,481. 
creation of tru^t* 
curator, remiuieration of, 182, 
custody of title-deeds, right of trustees to t 47lh 
death, vr cation of office of trustee by, 4b8. 
r Utbeitt a res, in vent men bom J 7 L 
debtor becoming creditor^ representative. 493, 
debts, com pou mii n g, 180. 

trust for payment of, 4GS* 

(1 cola ration of trust, ififi* 
deoreo,suspensiC'3i of trustee’s powers by, 4SO* 
definitions in Act, 4IH. 
delegation of trust* 481. 

director* gaining advantage by reason of fiduciary character, 493. 
disabilities of trustees, 481. 

discharge of trustees. 4®§, 

disclaimor, by h enciicia iy, 1G7, 
trustee, 467. 

discretionary power* control of, by Court, 47!* 131. [407, 

tr o a t, person not com peteu t to contract cm i u ot e >:m uto, 
domicile,person having Iria -—-abroad not proper trustee, 4 1, 
duties of trustees, 1U8.^ 
education of minors, 479. 
execute trust, trustee bound to, 468. 
execution of trust, suit by beneficiavy for. 184. 

executor gaining advantage by reason of fiduciary chamois trust on, 
493. 

expenses, reimbursement of trustee for. 476, 
cx tin ot ion of trust, 490. 

discharge of trustee by, 483. 

extent, of Act, 464. 

fiduciary character, advan tag® gained by f trust on, 499, 
following trust-property, 486* * 

forbidden by law, 466, 

forfeiture of beneficiaries interest to Government, 475. 
funeral, power of trustee to apply property of minor for, 479, 
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TRUSTS ACT, 

Government Savings Bank, deposit in, 472. 

securities, investment in,'471 * 

Hindu family law delating- to, not alfcoked hy Act, 461, 
illegal purports bequest for* 493, 
transfer for* 493, 

immoral, trust must not bo for -—- pnrfxwiGs^ 465* 
immoveable property, trust for, 165 
impartial, trustee to be. 470, 

incapable to act, appointment of new trustee in place of trustee 480 
indemnity from gainer by breach of trust, 476, 
of trustees, 475. 

information, trustee to give. 4H. 

in in neb Ion. to restrain breach of trust, 4S5. 

insolvent not proper trustee, 4Si. [trustee, l$9. 

trustee becoming -- ground for appointment of'now 

inspection of document a. 483 
instrument of trust, definition of, 465 
4 right of trustees to custody of, 476* 

interest, trustee when liable to pay, 47a. 
investment ot trust-property, 47L 

varying, ITS, 

involuntary losses, indemnity from, 475. 

joining 1 in breach of bring liability of beneficiary for, 487. 

receipt for conformity, liability of trustee for, 47 1 
lawful purpose, trust must bo for, 405. 
lease by t run foes. 477. 
lease ho Id p roperty, invas bmen t on, 471. 
legal adviser gaining ad van bags hy fiduciary character, 493. 
haJjihry of beneficiary joining in breach of trust, 437. 
t riiKtoo for h reaoh of trust,473. 
generally, 44.;8. 

loan, by trustee to thenwdlves; 482. 

losa of time, tins tec has no right too remuneration for. 132, 

lots, sale of trust-proper by in, 178 . 

mar jiu nance of minor, 470, 

mauagomem of trust, application for opinion of Court as to. 477, 
marriage, power of trustee to apply property of minor fur, 479, 
married woman cannot alien ato property entitled to separate use, £33 
not generally proper trustee, 484, 
ministerial acts, delegation of, 48 L 

minor : advancement, education, and maintenance of, 179, 
when a proper person to be trustee, 484, 
tnist m ay bo o rented by, i ti 7. 

mix* trustee mny not-trust-property with his own, 487., 

lurmoy. following trust-property wrong!ally converted into, 486 
mor t gage, in vesfcme n t on t 471, 

of land pledged to Gove mm out, investment on 472 
moveable property, trust fur, 466, 
necessary delegation of trust, 48 1. 
now fernstea, appointment of, 439, 

not liable for predecessors default, 474, 

power* of, 4110, 

rules for selection of, 490. 

vesting trust-property in. 490. 

non At ability of trustee paying without notice of tumour bv beue- 
notary, 47.?, 

uotea, following trust-property converted into. 466 . 
notice, definition of, 466, % 
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ILL STS ACT, l BS-3— (coniinuad ). 

“““ <* 

^s^ssk^gtsf ^*«<• 

Uffieiut trustee, remuneration of, 4$2 

opinion of Corn^£a^rm VuBtee ’ **■ 

overpayment,, right of trustee to bereooimed for ,i?r 
partner, Mymmt of tmst-proper? w 4R - 

purn^T ^vantage b/ H S«S«3 ^ 48 ' • 

panshaine prt|rcrty, conversion of. 470. * ' ' 

personal liability of beneficiary to rt'imtiii *«.=, i , „ _ 

personal eecnrity, in vmtm&n t mi, il> 1 ^ m 

* peto Lion fur acl vice c £ (\ u r t r 4 7 7 * 

appointment of new trustee, 480 
discharge, 48*. 

Tower, exercise of after death or disclaimer 460 
piiumpal, apphoataou of. towards expense < of ^j^j. 470 
& f W , ;1V ’ tra «te ot, »ot subject to Aci, i6 r 

}iro if, trusts' a may not--from office 462 

projite, beneficiary Las right to 46.-4 

rasss ~ 

pssftJsS ms®t aswt*?,. „ L ,. t« 

trustee of ** 

of benettdanw- inters by trartee'-w* * 

«* 

purposo of trust, must Tj t 3 declared 4 fit! ! ■ 

S'S1SS. l S.'”'’ «“»*<*. »*. 

ratification of sale of trust-property to trustee 4sf, 
lewipt, trustee joining in, for oonfoimii v 474 8 
of trus&cee, 479* 

ruln*mi? u> act. appointment of new trusted * A 

registered, definition of, 465. T tee m l ,lace tnwto. ; . 489. 

ruimbumrmyiit of trustees, 47 G, 
religious trusts not subject to Act, 104 

worship, power of trustees to apply x, ro ™ Th . , , . 
peimes of, 479, 11 * Property of umior for ex- 

remuneration of trustee®, 482 

renounce, trustee cannot, after acceptance 4H i 

rente, beneficiary hay right to, 483. * * 

representative, following trustooro mrtv i *, i „ „ 

w-wlU power of trtrteAo, 47a " ba&a<f °*> *9* 

revocation of trust, 490, 

rules for selection of new trustee 4f)0 

•* xssnssss s „„ ciM tl „, 

n. ! 1 .i’.. i ,■ use. luar.rimi woman cannot ,.. 

her-, 483-4. 4 ahcnate Property settled i<> 

Bervice of petit;ion for advice of Court 477 

a J? 0W( * iiu Mpe«t of breach of trust 474 
settlement of accounts, 477. Wm ***> 


INDEX 


£47 


TRUSTS ACT, 18«2-~(wmf fa «<*/)• 

several liability pi co-trustees, *75. 
shares* investment on, 471. 

skill* trusted has no right to remuneration for, 482. 
special conditions. power of trustee (jo make. 478. 
specific execution of trust, tight of beneficiary to, ISH, 

B^eciJied time. solo by trustee directed to sell within, 172, 
stock, investment on, 471, 
subject of trust, 4G7. 

suit by beneficiary for execution ot trust, 181. 

to protect trust'property, 469. 
survival of trust* 4Sib, 

suipeurtiou of trustee's powers by decree, 480, 

state of trust-property* trustee to inform hiiuRplf of, 4651* 

time for selling trust-property, 178 

giving *— for pay men t of debts* 480. 
title to trust-property, trustee to protect, 469. 

trustee not to set up adverse-- bo trust-property, 469. 

title-deeds* right of trustee to custody of, 176. 
transfer for ii Legal purpose, 492 

non-} i ability of trustee paying without notice of, 473. 
of ’beneficial interest, 484. 

possession of trust-property, right of hciudMfuy to, 48:4. 
trust-property wrongfully juircba^Hh “485* 
purstmn b to reBomdable contract* 493. 
to <nio for consideration paid by an other. 492. 
transferred from bone del ary. rights and liabilities of, 188. 
trouble, trustee ha* no right to roimbursemem for. 402. 

■ cLists. beneficiary joining in breach of trust, 187, 
definition of. 464, 
delegation of, 481. 
disclaimer of, 467. 
extinction of; 490. 
for payment of debts* 468. 
impassibility of performance of, 490. 
in capabl e of exec ution, 4 y 2. 
liability for I>reach of, 472, 
obligations in nature of, 491. 

on transfer to one for consideration paid by another, 492. 
relocation of, 491. 
survival of* 490, 

trust-property, definition of. 465, 
following, 486, 
invoMucnt of, 471. 

must he described on declaration of trust, 166. 
trustee may not profit from, 482. 

not m bet up adverse title to, 492, 
to inftn rn himself of state of, 469, 
protect title to, 469. 
vesting in new trustees, 490* 
trustees* accounts by, 471. 

acquisition of property wrongfully o on verted by. 487. 

adverse title to trust-property may not he set up by, 409. 

application by, for advice or opinion of Court* 477. 

appoin tme n l of n ew~ 4 89. 

auction, may sell by. 478* 

breach of trust by* 472 

buy in, power of* to, 478, 

cannot act singly* 48 L 
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TBUSTS hACT, I382~-*lfrutttf■ 
trustees, oai ti required torn, 400. 

charge byyfor services not allowed, 482. 

conditions of sale, — may require special, 478. 

contract, way sell by. 178, 

contribution between, 475, 

conversion, of perishable property by, 470, 

conveyance by, 178. 

definition of* 4b8. 

delegation of trust by. 48 h 

disabilities? of, 4SI. 

discharge of T 188. 

discretionary power of, not generally centre!led, 471, 
when Court may control. 481. 

duty of. bo inform tbemrfelves cl ata&eof trust-property, fflft. 

whore trust incapable of execution, 492. 
following* trust-property converted by, 480. 
for purcha.se may not buy, 482. 
gaining advantage by fiduciary character, 493, 
general powers o£ f 477, 
impartial, to be. 470, 
indemnity of, 475. 

from gainer by breach of trust, 476* 
injunction to restrain breach of trust by. 480. 
interest when payable by, 478. 
in vestment by, 471* 
joining in receipt for conformity, 474. 
liability of , for breach oi trust, 472. 

where beneficial interest forfeited to Govt, i 75. 
loan by, to thems Ives, 482. 
lots, may sell iti, 4 78. 

mixing trust-property with their own, 487, 
not liable for predecessor^ default, 174* 
powers of, as to minor’s property* 470, 
sale, 478, 

profit by trust, may not, 482, 

proper number of, 474. 

protection of title to trust property* 469, 

purchase by, of beneficiaries' interest* 482. 

recouping — for overpayment, 476. 

receipts of. 479. 

reimbursement of, 478. 

remuneration of, 482. 

renunciation of trust after acceptance by, not allowed, 488. 
re-sale by, 178. 

rules for selection of now, 4&0. 

set-off in respect of breach of trust not allowed to, 47 I, 
several liability of, 475. 

special conditio aft,-may fix, 478. 

suspension of powers of «- by decree, 480. 

title-deeds, custody of, by, 476. 
vacation of office by, 488. 

varying investments, powers of-to, 478. 

wiwafte, prevention of, by, 47 i, 
when liable for CO’trusteed default, 474. 
who are proper, per acne bo be new, 484* 
who may, ba f 157, 

wrongful purchase by — r^ t remedy Tor, 485* 
undue influence, trust of propertyacqured by, 494, 
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TRUSTS ACT, 1882— 

unexhausted interest, duty of trustees as to. 

unlawful trusts. 403. 

vacating office of trustee, 488* 

varying iuv^iftmeiiks 478. 

vesting truate property in n o w trustees. 490. 

vast a, trustees te prevent, 471. 

wasting property, trustees to convert- 470. 

wthjf, law ofi not affected by Act, 4til, 

writing, appointment of new trustee* to be nu 438. 

consent of beneficiary to change of in vestment, to be in* i 7'J. 

to mvt >t-mont to be in, 47:'. 
when necessary to declaration of trust, 4ftfi, 
wrongful purchase bj trustee, remedy for, ISft. 

T lv IT ST- P It 0 FBRT Y. 

IVii Jo wing into bands of volunteer, 291. 

liability ol trustee for employing — in tmdo, If 1.4* 

mixing if. with \m mvu money , 277. 318. 
non -in vet. :meiat, 314* 

payment of-into Court, 83ft, 

to o r q. L k without noti ce of transfer, 208. 

wrong potion, 177. 
under powor-oT attorney, 207, 
tie pAtiiKM 1 . 

purchase of — from q. L by trustee, 261. 

trustee i annot set up adverse title to, loo. 
may not take lease of . 2 b'if. 

wrongfully converted, acquisition bf~ by trustee, 81)3. 
iS v Trusts, Act, 1882, 

TRUST AND POWER, mixture of, 18. 

TRUSTS, 

among Hindus, 8—14, 
kinds of, 18, 

origin of, in England, 1. 

TRUSTEE AND TRUSTEES, 
acceptance of trust by. 120, 

8«e Acceptance of Tuust. 

acquiring absolute interest in tnuteproperty when cousiO vakL 
con at rtWStiye true tee T I08. 
agent of. may not purchase trust-estate, jftO, 
when liable to account, 108, 
also executor, acceptance by t aking probate, 121, 
appointment of, w Appointment of kew Tui/stbw ; Ntm Tiura- 
■lkes, 

bound to be impartial, 152* 
cannot benefit by trust, 107. 

renounce after acceptance, 284. 
t\ //. t entitled to proper number of, 284. 
compellable to uxeoute triune, 27 L 
compounding debts, liability of, 2JR& 
coristr tic t i ve, m CoN fir litrci l V a T UU8XSK. 
covenant:- entered into by, 224, 
definition of, 18. 

in Trusts Act, 4G5, 

disabilities of, sre DuL^tATioN of Trust ; Dibgb ®XroN a i .y Trust j 
Profit ; Purchase j Remuneration of Trust m ; Sale, 

l 
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I 1 L Ln i LF ANI> i ttlTSTBKB—(t-c*/c/ inu?&}. 

drebnrgo of t wc Dim# Am®, 

diMclai imr by* 132 , 

ihibius oft m4 Duties of TnxwTBH 

employing trust-fund^ m trade, liability of, m, 3U 

for Mile cannot purchase, 

Powersoft undMn Trustee Aci Hi 

gift to, 133, 252, 

k-gal advisor when a eont? true Live 309 

“Sfi^Si 01 * ,u “' «•'•"*»of!««i n»«»c 

mtiy not profit from office. 250. 
tfca Profit. 

Qt equitaWe 5(h 

uf charity, CJliiuTABLlE TlftTSTS, 3G2 
idol, removal of , 570, 

religioaa e^nbiishmem*, m Jtommm Tnv*t& 40 i 
*■«$/ property, removal oft 387, 
paid to retire. 330. 

pat#* for advice of Court, i^rj Petition 

purchase of trust, prop,ay by, me BREACH Off TRUST ■ PCBCHAffB 
receipts of, we ffcjjCEipT, J r um^a a* e. 

reoonvcyanco by, 2&y, 
mmhursemeiit o(, m# EEt^BUBBBMENT 
release to, 177, 192, 222. 

remuneration of. mw Hem unu ration of TittffcrEEB 
retiring troni trust for consideration 255 
renewing leaae T remedy, H>9, 
suit for appointment oft 284. 

to compel performance of act of duty hv 287 
restrain bratfch of trust by, m, 2b7 
San QUITS' 

trust not allowed to fail for want of, 2S2 
vacating office by, 32tf, 
when allowed to bid for trust-estate, 2fi4, 
bound by recitals in deed, 1 22. 
necessary party to smft fill, 
who may be, !24 f 487. 

Sec Tnufirs Act, 1832, 

TRUSTEE ACT, iBfitft p. 415, 

absence of trustee, Court may make order in 441 
cause, order may be made in, 439. 
charities, power of High Court under Aot as to 440 
companies to olxyr order vesting stock, 130, 
conclusive evidence, wbmx order of Court is 439 
‘contingent right, 1 definition oft 41C. 

disclmrsro of, where decree for sale of WzAvvMble 
property for payment of debt*, 43 L 

‘ timstS, L ™J ejlluce by *** Coa ^ «»■ 

atld mortgagee, releasing property 

trustee jointly on titled with others out of iuria- 
diction, order m to, 422. 

, . .. .... unborn trustee, veatiiijf order as to 42.3 

continuing liability of old trustee, 437. b 1 

‘ °o»vey 1 and 4 ooavejrauoe,* definitions ©ft 4 H> 
convey, power of High Court to appoint person to, 425 
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TJU7STEE ACT, 1866-*- 

conveyance of ooufeingeut tight of hm?mu. 419. 

of trustee out of jurisdiction, 431. 
ini mo veab I- property hold jointly with person out of 
jurisdiction, 421. 

whfiira trustee out of jurisdiction. 422. 

Court f appointment of new trustee by, 434. 

coats of petitions, 44 h 

decree, orders to have effect of, 413, 

* devisee,' definition of, 417, 

dividends in name of minor trustee,'order for transfer of 431 
enquiry as to person of unsound mind. 442. 
client of Act, 418, 

' heir, 1 definition of, 417, 

i High Court, 11 * held/ and 1 holding/ defimUoui} of* 416* 
f immoveable property/ definition of, 416, 
indemnity to persona obeying orders, 443, 
jurisdiction of High Court, 41H* 

1 lunatic/ definition of, 417, 

lunatic trustee and mortgagee, conveyance of estate if 4is. 
mmor, payment of money of, into Court, 440. 

truss too and mortgagee* conveyance of estate of, 420* 

* mortgage/ definition of, 4 ! 7, 

mortgagee, conveyance of estate of lunatic. 41 6. 
new trustees, appointment of, by Court, 434. 

vesting imtboveable property in, 436. 

, right to call for transfer of stock in, 4,37 

ortHr may be made iu absence of trustee. 4 4 K 
cause, 439. 

payment into Court of money of minor, 440, 

* person T and ' pmem of ncsot&p Mud/ definitions of 417, 
person of unsound mind, payment of money of. into Court 4*0 
petition, application to Court to be by, 436* 

What may In; done on, 439. 
who may present, 437* 

right to call .for transfer of stock vesting in new trustee? 437, 
stamp-duty payable on orders, 441, 

4 stock/ definition of. 416, 
stock* directions as to transfer of, 433* 
vesting order as to, 433. 

companies to obey, 430, 
effect of* 42S. 

in name of deceased trustee, 427, 
minor trustee* 431. 

when trustee beyond jurisdiction, 426* 

to us toe refuses to receive and pay dividends, 

suit may be directed* 442* 

' transfer* 1 definition of, 416, 

of dividends iu name of minor trustee, order as to 43L 
lunatic trustee and mortgagee, 419. 

power of High Court to give directions as to* 433* 
stock or Govt, securities of deceased person 420 
trust rnd ■ trustee, 1 definitions of, *116, 
trustee, conveyance of estate of lunatic, 416. 

tr ^^i^° UrXl £ ° Who are, of immoveable property where 

unsound mind, conveyance of estate of person of t 4l8* 
enquiry as to person of, 442. 
vesting immoveable prupmiy in new trustee, 436, 
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TItUSTEIS ACT, 1 (aa ^//n ucd}, 

'testiiiig* order as to contingent right of imborn, trustee, -123 
ptock, 125. 

effect of 428, 

standing in name of deceased person. 128, 
minor truatfe* 4ft J. 

when trustee beyond jurisdiction, 420. 
when trustee v efuacs bo receive and 
dividends or to transfer, 427. 
thing in action, 429, 

executor neglectitfg to transfer stock after, 4:10. 
in lion of conveyance, Ul. [ 424 . 

on refusal or . neglect of trustee to convey or release, 
right to transfer of person neglecting, 429. 
when mortgagee dead, 424. 

trustee dies without heir, 422, 
uncertain whether last trustee living or Toad 423, 
which of aevera! trustees 'Was survivor 
422, 

vesting right to call for transfer-of stock in new trustee, 4,17 
TRUSTEES' AND MORTC-nOEES’ POWERS ACT. 44 ft. 

administrator, liability oi. aft bo rents and covenants, ate,. 458* 
petition for advice of High Court by, 469, 
advice of High Court, petition for. 469. 
rurettfc of mortgagor receiver deemed to bo, *48. 
application of money received by receiver, 449, 
porch asc-money, 4 46. 
purchaser when not bound to son to, -163. 
appointment oi new trustees, 461, 456. 
receiver* 447. 

apportionment of conditions of re-entry, 450. 
aasatfe, di.stn tuition of* 159. 
aa«igrtment to self imti others, 453* 
auction. trustees may well by* 444. 

charge, owner of. may call for title-deeds md conveyance, 447, 
compound, powers of executor to* 457. 
conditions of re-entry, apportionment of, 450* 
ftale* 444, 

contract, trustees may sell by* 441. 
conveyance by trustees . votoifling power of sale 445, 
owner of charge may call for, 447* 
to purchaser, 447, 
decent how traced, 153* 

discharge of person paying purchase-money* 44G. 

trustees’ receipts to be. 456. 
distribution of assets of tee tutor or intestate, 459, 
execution of powers. mode of* 451. 
executor* liability of, as to route and covenants, etc , 468. 
may com pound. 457 * 

petition for ail vice of High Court by, 459, 
power of, to raise money, 462. 

■ High Court/ definition of. 444. 

■ immoveable property/definition of, 144. 
i ndem u \ ty-clauses when presumed, 456. 
nisijViiH&e by receiver, 446. 

investment of myney8 arising from ajde, 145, 
trust funds, 45ft. 

legatee in trust, power to raise money by sale, 45J, 

Uosnae toafien, effect of rot* tr lotion on* 449. 
lute, trustee may sell in, 414* 
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TRUSTEES 1 AND MORTGAGEES* POWERS AfflF-^iwft^wd). 
imniateHAUce, power of trustees as to, -154, 
minors, maintenance of, 454* 
mode of execution of powers, 451. 

* mortgage, 14 mortgagor,’ * mortgagee, 7 definitions of, 444. 
mortgages. power-i incident to, 4 i " . 
new trustees, appointment of, 4£>.■. 
no idee of sale, 446, 

partial licenses, restricted effect of, 450* 
payment under power of attorney. 457. 
petition for advice of High Court. 4ifi*_ 
power of attorney, payment under* 457. 
powers, execution of* by tenant-for-life, 460, 
mode of execution of, 451, 
of receiver, 44#, 

purchaser, not bound to enquire os to. 452, 
purchaser, not hound to see to application of purchase-money, 45H. 

nor to enquire os to powers, 452* 
receipt of trustee for purchase-money u discharge, 4 46 
receiver, application of purchaaO'inoijey received by, 449. 
appointment of, 447* 
insurance by, 448. 
is agent for mortgagor, 448, 
powers of, 448* 
removal of, 448. 
remuneration of, 448* 

reimbursement, clause as to, when presumed, 456* 

xeloftfu; of part of land charged, not extinguishment, 450* 

removal of receiver, 448. 

remuneration of receiver, 448. 

restriction on license to alien* effect of, 410. 

securities for investment* 463, 

tenant-for-1 ife, execution of powers by, 400* 

title "deeds, owner of charge may call for, 447, 

TURN OF WORSHIP, 
right to, 377. 
sale of, 376. 
suit for, 377, 

US' CEUTA I NTT, gift for roligious or charitable purposes void for, 


356. 


UNDUE INFLUENCE, 

setting aside flottlement on ground of p IS \, 


voluntary settlement obtained by. 69, 
1W 1 — * I * J 



UNTTTNESS, what is, 329* 
UNLAWFUL TRUSTS. 19, 82, 465, 


See Tutors ACT, 1882, 


USES, 4. 

VACATING OFFICE of trustee. 326. 


.Bse TeustB Act, 1882. 

VAGUE TRUSTS, 85 
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VALUATION, 

duty of trustee for purchase to obtain, U 7* 
for sale, 169. 

VALUE, following trust-property into bands of purchaser for, 2 f J2, 

VARYING- INVESTMENTS, power of trustee as to, 162, 225. 

See TfitPSTS Act, 1882. 

VENDEE, when trustee for vendor, S3. 

VESTING’ 

trust-estate in new trustee, 835. 436, 462* 
trustees of charity, 363 1 366. 
under Act XXI of 1860, p, 392* 

Sen Tbustke Act, I860; Tuusxa Act, 1SS2* 

VISITORS OF CHARITY, 36L 

VOLUNTARY GIFTS, 

to persons in fiduciary capacity, III. 
setting aside, III. 

VOLUNTARY SETTLEMENT, 53, 

for purpose of defrauding creditor, 59, 
how far void m against creditors, 64. 
on whom binding. 72. 
setting aiide, 5ib 
when tfcttior may defeat, 67. 

VOLUNTARY TRUST, what is a valid, 67, 

VOLUNTEER, following tmaUproperty into hands of. 291, 
VOUCHERS, right of e, q. t. to copies of, 158. 

WARD, sotting aside gift to guardian fcy,.l 13. 

WASTE, 

by Hindu widow, 145. 

trustee ground for appointment of receiver, 310. 
duty of trustee to prevent, 142. 

See Tat ars Act, 1882, 

WIFE, no resulting trust on purchase in name of* 90. 

WILFUL DEFAULT, 
must be pleaded, 187. 
trustee when chargeable with, 182, 

WILL, 

executory tost in, 2f. 
implied trust ir.» 77. 
trust in# for payment of debts, 76, 
resulting trust in* 83, 

WINDING-UP TRUST, 213. 

Hme for, 121. 

WORSHIP, right to erect place* of, 380. 

WRITING* when necessary to creation of trust, 51* 

See Thustb Act, 1382. 

WRITTEN AUTHORITY, payment of trust-f end on, 179, 
WRITTEN STATEMENT, disclaimer by, 133. 
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WTJQF, 

alienation of-- property. 3M, 

subject to trust. 886. 

1 altamg-ha/ use of word. 383. 
appoi u tin en t of mutawal IS, 38 8. 
appropriation of property for purposes of, 88 L 
evidence of. 382. 
breach of trust, 387, 
creation of, 381. 

endowment subject to mortgage, 384. 
evidence of appropriation. 882. 

female may bo inutawalli. 388* 

* inam/ use of the word, 383, 

injunction to restrain obstruction to worship. 3U0. 
lease of —— property, S86, 
mutawaUi, appointment of, 388. 
mortgage by focal custom. 386. 

endowmont subject to, S8f. 
nominal endowment, 386. 
objects of, 381, 
otiiee of trustee of T 388. 
purchase from trustee of, 3S7, 
removal of trustee, 337. 
requisites to valid creation af, 3S2. 
revocation of. Mo, 

' succession to office, 383, 

BUita respecting, 339. 
transfer of trust, 386, 

undue influence, grant obtained by, void, 384 
Trusts Act, 1882. 

YEAR for realising assets, 173, 221, 
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